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ADVERTISEMENT. 


1  HE  numerous  queftions  which  have  arifen  in  the 
Courts  of  Common  Law  upon  Contracts  and  Agree- 
ments, make  it  defirable  to  have  a  ready  accefs  to  the 
determinations  refpecting  them. 

With  this  view  the  Author  was  firfl:  led  to  undertake 
the  following  Work,  which  he  now  fubmits  to  the  Public 
in  the  hope  that,  from  its  arrangement,  it  will  be  found 
an  ufefui  book  of  reference,  and  obviate  the  neceflity  of  a 
long  and  laborious  refearch  into  the  vafl  variety  of  de- 
tached Reports  of  Cafes  upon  the  fubjecl* 

S.  C. 

Serjeant's  Inn,  Fleet  Street, 
Q&ober  25th,  1807. 


A  2 


*y>~jay*im~i 


TAB     L     E 


OF      THE 


C    O    N    TENTS. 


VOLUME    THE    FIRST. 

PART    THE     FIRST: 

OF    THE    NATURE    AND    REQUISITES    OF   A    CONTRACT 
AND    AGREEMENT    BY    PAROL. 


CHAP.    I. 

Page. 

Of  the  Nature  of  a  Contracl  and  Agreement  by  Parol ; 
and  of  Exprefs  and  Implied  Contracls  and  Promifes  i 

CHAP.    II. 

Of  the  Confideration  neceffary  to  fupport  a  Contracl;  or 
Agreement  -  -  -         _         g 

CHAP.    III. 
Of  Illegal  Contrails 30 

CHAP.    IV. 

Of  the  Statute  of  Frauds  and  Perjuries  upon  Contracls 
and  Agreements         -  47 

A3  CHAP. 


VI 


TABLE      OF      THE      CONTENTS. 


CHAP.    V. 

Page. 
Of  the  Stamping  of  Contracts,  Agreements,  Bills,  Notes, 
&c. 13° 


PART    THE     SEC  OND: 

OF    THE     PARTIES    TO    A    CONTRACT,      AND    THEIR 
REPRESENTATIVES,  &C. 


CHAP.    I. 

Of  Contracls  with  Infants         -         -         -         -  1 48 

CHAP.    IL 

Of  Contracls  with  Married  Women  ;  and  of  the  Huf- 
band's  Liability  to  Contracls  made  by  the  Wife  either 
before  or  after  Marriage  -  -  -  171 

CHAP.    III. 

Of  Contracls  with  Mafler  and  Servant        -         -        218 

CHAP.    IV. 
Of  Principal,  Factor,  and  Agent         -  234 

C  H  A  P.    V. 

Of  Contracls  by  Agents  of  Government,  &e.         -  £72 

CHAP.    VI. 

Of  Contracls  by  Partners  -  -         -         -         285 

CHAP    VII. 

Of  Owners,  Mafler s,  and  Seamen  of  Merchant-fhips     330 

CHAP. 


TABLE      OF      THE      CONTENTS.  ¥11 

CHAP.      VIII. 

Page. 

Of  Contrails  and  Agreements  with  Pdrijh  Officers  -     395 

CHAP.    IX. 

Of Truftees                           ;-          -          -  4^4 

CHAP.    X. 

Of  Bankrupts  and  their  AJfgnees            -             -  40 5 

CHAP.    XL 

Of  Executors  and  Adminifirators        -          -         -  521 


rrss.  8 ll 


VOLUME    THE    SECOND. 

PART    THE    THIRD: 

OF    PARTICULAR  CONTRACTS  AND   AGREEMENTS    WITH 
REFERENCE    TO    THE    ACTION    OF    ASSUMPSSIT. 


CHAP.    I. 

Of  Money  Had  and  Received  3 

CHAP.    II. 

Of  Money  Lent  and  Advanced         -  -         -         138 

CHAP.    III. 
Of  Money  Paid  -         -         -  .         ^q 

C  H  A  P.  IV. 

Of  Money  Due  upon  an  Account  Stated        -        .        206 

A  4  CHAP. 


viii  table    of    the    contents, 

CHAP.    V. 

Page 

Of  Interejl 2°7 

CHAP.    VI. 

Of  Contracts  for  the  Sale  of  Goods         -  -  209 

CHAP.    VII. 
Of  Contracls  to  Accept  or  Transfer  Stock         -       -       245 

CHAP.    VIII. 

Of  Contracls  of  Warranty  upon  Sales  -  -  263 

CHAP.    IX. 

Of  the  Bailment  of  Goods  with  Carriers,  Wharfingers, 
Warehoufemen,  &c.  -  -  -         -  288 

CHAP.    X. 

Of  Contracls  to  Deliver  up  Securities,  &c.         -      •>      348 

CHAP.  XI. 

Of  Contracls  for  Neceffaries       -         -         *         •         350 

CHAP.  XII. 

Of  Contracls  for  Services  and  Works  -  -  358 

CHAP.    XIII. 

Of  Contracls  to  Marry  ;  and  to  Pay  Money  in  Confi- 
deration  of  Marriage         -  -  -  -         408 

CHAP.  XIV. 

Of  Agreements  to  Pay  Money  in  Confideration  of  For- 
bearance, or  of  Bif charging  or  Proving  a  Debt  419. 

CHAP.    XV. 

Of  Agreements  for  the  Relinquifhment,  or  Sale  of  Offices, 
&c.         -""-         ■»         -        -         -         -  452 

CHAP. 


TABLE      OF      THE      CONTENTS.  IS. 


C  H  A  P.    XVI. 


Ta;rc. 


Of  Agreements  in  Rejlra'mt  of  'Trade  -  -         467 

C  II  A  P.    XVII. 

Of  Agreements  not  to  take  Advantage  of  a  Communica- 
tion of  the  Particulars  of  a  New  Invention     -      -       481 

CHAP.    XVIII. 
Of  Wagers 486 

C  H  A  P.  XIX. 

Of  Bonds  made  in  Scotland,  (not  under  Seal  J     -      -     £oS 

CHAP.    XX. 

Of  Contracts  for  life  and  Occupation  of  Houfes,  &c.     -    510 

CHAP.    XXI. 

Of  Contrails  to  Take  and  to  Repair  Houfes,  Esfc       -      526 

CHAP.    XXII. 

Of  Tithes  Bargained  and  Sold  ;  and  of  Agreements  for 
a  Compofition  in  lieu  of  Tithes         -         -         -  $$t 


PART     THE     FOURTH: 

OF     THE     CONSTRUCTION     OF     CONTRACTS 
AND    OF    THE    ACTION    OF    ASSUMPSIT. 


CHAP.    I. 

Of  the  Conflrutlion  of  Contracts  and  Agreements      -       r  o  2 

C  H  A  P.    II. 

Of  Agreements  with  a  Penalty  or  Stipulated  Damages     537 

CHAP.  III. 

Of  the  Ac! ion  of  AJfumpft        -         -         -        -         543 


1  N  D  E  X 


OF 


CASES    CITED. 


A. 


A. 


.BEL  v.  Sutton 
Adam  v.  Richards 
Alcinbrook  v.  Hall 
Alcorn  v.  Weftbrook 
Alderfon,  aflignee,&c.  v. 

Temple 
Aldridge  v.  Ewen 
Alexander  v.  Owen 
Alfred  v.  Marquis  Fitz- 

james 
Allen,  adminiftrator,  Sec. 

v.  Dundas 

Allen  v.  Kecves 

v.  Hearn 

Alpafs  v.  Watkins 
Alves  v.  Hod  Ton 
Amie  v.  Andrews 
Anchor  v.  the  Governor 
and  Company  of  the 
Bank  of  England 
Anderfon  v.  Hayman 

Andrews  v.  Cawthorne 
Anftey  v.  Marden 
Appleton  v.  Binks 
Aquillar  v.  Rodgers 
Arden  v  Sharpe 
Armftrong,  adminiftra- 

trix,  &c.  v.  Smith 
Artaza  v.  Smdlpiece 
Afptuall  v.  Pickford 
Aftley  v.  Reynolds 
'  v.  Weldon 


Vol. 

Page 

1 

3!5 

11 

279 

11 

144 

.'S1 

u 

34* 

c. 

v. 

i 

45  6 

n 

355 

a 

223 

i  228 


1 

524 

11 

51 

1 

»35 

496 

11 

61 

i 

138 

11  450 


37 

r  — 
237 

l35 
65 

.*.  253 

ii  toi 

i  3*4 

i  378 
1 360 

ii  320 
ii  115 
ii   542 


V 

ol.Page 

Atherfold  v.  Beard 

»  495 

Atkins  v.  Banwell 

\  397 

Atkyns  v.  Amber 

i    2a.  7 

Audley  v.  Duff 

ii    102 

Aylesford's,  Earl  of,  c 

»fe 

i     82 

AylifF  v.  Archdale 

i    Kvo 

Ayliffe  v.  Tracy 

*     73 

B. 

Back  v.  Owen 
Baillie  v.  Mondigliani 
Bainbridge  v.  Pickering 
Ballantine  v.  Golding 
Bamfoid  v.  Burred 
Ban  field  v.  Leigh 
Bank  of  England  v.  Glo 

ver 
Barber  v.  Dennis 

v.  Fox 

Barclay  v.  Gooch 
Barjeau  v.  Walmlley 

Barlow  v.  Biikop 

Barnes  v.  Frceland 

Barrett    v.  the   Duke    c 
Bedford 

Ballon  v.  Butter 

Bartlett  v.  Viner 

Beale  v.  Thorn pfon 

Beauchamp  v.  Borrctt 

Bell  v.  Drummond 

Benr  v.  Puller 

Bermon  v.  Wcodbridge    ii 

Berry  v.  Youn 


»S 


11 

214 

i 

352 

i 

156 

i 

416 

i 

413 

i 

248 

ii 

M3 

i 

224 

ii 

425 

ii 

i8j 

ii 

It4 

i 

172 

i 

f 

462 

X 

ii 

198 

ii 

361 

ii 

402 

i 

374 

ii 

73 

i 

228 

i 

506 

ii 

94 

ii 

66 

Bedford 


xa 


INDEX  OF  CASES  CITED. 


Besford  v.  Saiinders 

Bever  v.  Tomlinfon  ii 

Bexwell  v.  Chriftie  i 

Bidmead  v.  Gale  ii 

Biggs  v.  Lawrence  ii 

Bilbie  v.  Lumley  ii 

Bingham  v.  Sevie  ii 

Birch  v.  Wright  ii 

Bize  v.  Dickafori  i 

Llachford  v.  Prefton  ii 

Blackflone  v.  Pye  ii 

Blight  v.  Page  i 

Bloxarn  v.  Pell  i 

Bpehm  v.  Bell  ii 

Bolton  w.  Prentice  i 

v.  Hiilerfden  i 

Bordenaye  i>.  Gregory  ii 
Bofden  v.  Sir  JohnThinn  i 

Bourne  v.  Mafon  i 

ii 

Bowman  v.  Nichol  i 

Boyter  v.  Dodfv/orth  ii 
Bradley,  aflignee,&c  v. 

Clark  i 

Brand  v.  Boulcott  ii 

Bree  v.  Holbech  ii 

Brett  v.  Pretyman  ii 

Briftow  v.  Eaftman  i 

Broom  v.  Davis  ii 

Brown  v.  Bullen  i 

v.  M'Kinally  ii 

v.  Berkeley 


Vol.  Page: 
i  £28 


325 
257 

501 

243 
4c 

23 

5*2 

510 

461 

S°S 

345 
291 

98 

186 

239 

257 
23 
2/ 

S6S 

141 

132 


Browne  v.  Garborough   ii 


Browning  v.  Morris 
Buchanan  v.  Parnfivaw 
Buckler  v.  Buttivant 
Buckmafter  v.  Harrop 
Buckmyr  v.  Darnall 
Bull  v.  Sibbs 
Buikr  v.  Harrifon 

. v.  Fifher 

Bulling  v.  Froft 
Bulitrode  v.  Giiburn 
Burdon  v.  Webb 
Burrough  v.  Skinner 

Butcher  v.  Andrews 
Butler  v.  Rhodes 


ii 
ii 

i 

i 
ii 

i 
ii 
ii 
ii 
ii 

i 

ii 
ii 

H 


439 
188 

63 

450 

!52 
362 

45 
506 

4i5 

J3l 
281 

171 

83 
5i 

Sl3 

250 

325 

5°7 
561 

202 

255 

24 

139 

43* 


VoI.Page 

Butierfield  v.  Burroughs  ii  275 
Buxton  v.  Bedall 
Byne  s/.Playne 

v.  Paitinfon 


1   144 

'*-  433 
i  358 


C. 

Cailiff  v.  Danvers 
Camfieid  v.  Gilbert 
Campbell  v.  Hall 
Campion  v.  Nicholas 
Capp  v.  Topham 
Carpenter  v.  Marnell 
Carter  v.  Boehm 
Cartwright  v.  Rowley 
Cais  v.  Waterhcufe 
Caftling  v.  Aubert 
Cary  v.  Webfter 

v.  White 

v,  Crifp 

Chambers  v.  Griffiths 
Chamberlain  v.  Porter 
Champion  v.  Plummer 
Chandelor  v.  Lopus 
Chandler  v.  Parkes 
Chaplin  v.  F-ogers 
Chapman,  ;:mgnee,  &c.  v. 
Frafer  ii 

Charlewood  v.  the  Duke 

of  Bedford  i 

Chater  v.  Beckett  i 

Chefman   and  Wife  v. 

Nainby,  in  error, 
Child  v.  Kardyman 
Chilton  v.  Whiffen 
Chinnery  v.  Blackbume    i  36  j 


11 

343 

11 

62 

21 

27 

1 

369 

11 

205 

1 

419 

11 

108 

11 

4i 

1 

114 

1 

63 

1 

251 

1 

339 

1 

43° 

11 

53 

1 

l3S 

1 

u8 

ii 

266 

i 

165 

1 

97 

108 

"5 

7o 


«  477 

i   21 1 

»  413 


Chorley  v.  Bolcot 
Clark  v.  Shee 

if.  Gray 

Clarke  v.  Leflie 
Clay  v.  Wiilan 
Clayton  v.  Andrews 

v.  Adams 

v.  Jennings 

Clerk  v.  Wright 
Cobdcn  v.  Kendrick 


11 
ii 

ii 
i 

ii 


377 
129 

301 

*59 

298 

i  92 

100 

173 

SOS 
no 

49 
Cockfhott 


1 

*  • 

i 

ii 


INDEX  OF  CASES  CITED. 


sin 


Vol  Page 
■ 'kfhott  «y.  Bennett         ii  .141 
Coggs  v.  Bernard  i     19 

ii— 288,335 
Cole  v.  Saxby 
— —  v.  Gowcr 
Coles  v.  Treccthick 
Collins  v.  Blantera 
Coll-  v.  Lovell 
Colt  v.  Netterville 
Connor  v.  Martin 
Cook  v.  Jennings 
Cooke  v.  Tombs 

v.  M undone 

v.  Oxley 

-v.  Ludlow 

v.  Loxley 

v.  Whorwood 

Cocpe  v.  Eyre 

Cooper  v.  Martin 

Cooper  v.  Elftou 

Cordron  v.LordMaiTerene  ii  203 

Cotton  v.  Thurland  ii   124 

Cox,  affignee,  Sec.  v.  Mor- 

i  44i 

ii   1 37 


i 

164 

i 

401 

i 

114 

i 

3° 

i 

429 

i 

90 

i 

172 

i 

352 

i 

JI5 

ii 

19 

ii 

211 

ii 

233 

ii 

524 

ii 

$6S 

i 

298 

ii 

35° 

i 

99 

Vol.  Page 
i  404 

!!  31? 

ii  480 

ii422 

ii  317 

1   294 

i   181 


gan 
Co  well  v.  Edwards 
Cowley,  affignee,  &c. 

w.  Dnnlop 
Cowlin  v.  Cook 
Crantz  v.  Gill 
CrifFord-  v.  Berry 
Cripps  v.  Read 
Crofby  v.  Wadfworth. 
Crow  v.  Rogers 

Cullen  v.  the  Duke  of 

Queenfbury 
Curling  v.  Long 
Curry  v.  Edrnior 

Curtles  v.  Bridges 
Curtis  v.  Vernon 
v.  Hannay,  Bart. 


D. 

Da  Cofta  v.  Jones 
Dale  v.  Hail 


! 


Davies  v.  Ridge 
Davis  v.  James 

v.  Mafoti 

D.ivifon  v.  Heflop 

Dawes  v.  Peck 

DeBerkorri  v.  Smith 

De  Gaillon  v.  L'Aigle 

Decks  and  wife  v.  Strutt  i  549 

Derry  v.  the  Dutchefs  of 

Mazarine  i   180 

Dewberry  v.  Chapman  ii  8$ 
DeSymonsw.Minchwrch  ii  223 
Diik  v.  Keighiey  i   149 

Dimfdale  v.  Lanchefter  ii  13 
Dobfon,  a{Egnee,&c.  v, 

Lockhart  i  489 

Doe  ex  dm  Lord  Saye  & 

Sele  v.  Guy  i  552 

Drinkwater  v.  Goodwin  i  267 
Duffit  v.  James  ii  362 

Dunlop  v.  Waugh  ii  277 

Dutch  ^.Warren  ii     81 

Dutton  and  wife  v.  Pool  i     27 

ii  564. 


;t 


158 
ii  421 
i  166 
ii  1 2 
ii  64 
i  76 
i     28 

»  S6S 
»  356 


I 

35  5 

: 

142 

259 

i 

225 

! 

545 

11 

282 

xi  490 
ii  321 


E. 

Eades  v.  Vandeput 

Eaken  v.  Thorn 

Ea(t   India  Company 

Henfley 

v.  Pullen 

Eaton  v.  Sherwin 
a-  aflignee,  Sec 

Fowler 
Edwards  v.  Harben 

v.  Sherratt 

Egerton  v.  Matthews 
Egles  v.  Vale 
Eland  v.  Karr 
Elliot  v.  Edwards 
Elliot,  executor,  Sec. 

Rogers 
Ellis  v.  Mortimer 
— —  v.  Turner 
Elfee  v.  Gatward 
Emer fon  v.  Blonden 


1  224 
i  380 


v. 


•y. 


1   241 

ii  ^30 
"  53' 

ii    126" 

.!  ^4> 

ii  326" 

i  108 

ii  206 

ii  212 

ii  59 

V. 

ii  515 

ii  215 

ii  328 

i  305 

£.tncnng- 


11V 


INDEX  OF  CASES  CITED. 


Etherington  v.  Parrott 
Evans  v.  Williams 

tr.  Brown 

v.  Mann 

Vm  Martlett 

Evelyn  Bart.  v.  Chichef- 

tcr 
Ewers  v.  Hutton 
Ex  all  v  Partridge 
Eyles  v.  Faikney 


F. 

Farrer  v.  Countefs  Dow- 
ager of  Granard 

■ v.  Nightingale 

Feife  v.  Randall 
Feltham  v.  Terry       ii 
Fenn  v.  Harrifon 
Fenner  v.  Meares 
Fenton  v.  Emblers 
Fergufon's  caie 
Fielder  v.  Starkin 
Finucane  v.  Small 
Fifh  v.  Hutchinfon 
Fifher  v.  Leflie 
Fletcher  v.  Dyche 
Flureau  v.  Thornhill 
Ford  v.  Fothergill 
Fores  v.  Johnes 
Forth  v.  Stanton 
Forward  v.  Pit  tar  d 
Fofter  v.  Thackery 

v.  Scarlett 

Fofter' s  cafe 
Foulkt's  v.  Sellway 
Foxcroft,  affignee,   &C 

v.  Devon  (hire 
Furtado  v.  Rodgers 


G 

Gailini  v.  Laborie 
Gardner  v.  Baillie 
Garforth  v.  Fearon 
Garment  v.  Bans 


Vol.  Page 

1 

J  93 

i 

339 

1 

422 

l 

432 

n 

3J9 

i 

158 

l 

19c 

n 

152 

a 

203 

i  183 
ii  58 

ii  443 

5°>5S8 
i  240 
ii  ic 
i  88 
ii  530 
ii  277 

ii  338 
i     68 

i   140 

ii  539 

11     53 

i    157 
ii  244 

.»  533 

ii  291 

»  493 
i     18 

i     21 
ii  4*5 


1  472 


u 


98 


1.1  390 

i   536 

h  452 

ii  276 


Vol 
Garret  v.  Taylor  i 

Garfide  -y.TheProprietors 
of  the  Trent  and  Mtr- 
fey  Navigation  Com 
pany 
Gibbon  v.  Paynton 
Giles  v.  Edwards 
Girarday  v.  Richardfon 
Godfrey  v.  Turnbull 
Golden  v.  Manning 
Good  v.  Elliot 
Goodall  v.  Skelton 
Goodburn  v.  Marley 
Goode  v.  Jones 
Gordon  v.  Martin 
Govierv.  Hancock 
Grace  v.  Smith 
Graham  v.  Hope 
Grant  v.  Vaughan 
Gratland  v.  Freeman 
Greenway  v.  Hurd 
Gregory  v.  Badcock 
Grimaldi  v.  White 
Groome  v.  Potts 
Gunnis  v.  Erhart 


H. 


Hall  v.  Elliot 
Hands  v.  Slaney 
Hanfon  v.  Roberdeau 
Harding  v.  Crethorn 
Hardrefs  v.  Prowd 
Harman,   affignee, 

v.  Fifhar 
Harmer  v.  Killing 
Harris  v.  Morris 

Huntback 


&< 


Page 
327 


292 

297 

84 


522 

325 
3°3 
489 
23  * 
504 
22 
401 
212 
291 

325 

12 

220 

25 
5*4 
283 

423 
6* 


i  543 

?  J55 

i  256 

ii  5^8 
ii 


|8p 


v. 


11 


v.  Richards 

Harris's  cafe 
Harrifon  v.  Cage 

v.  Walker 

HafTer  v.  Wallis 
Hatchett  v.  Baddeley 
Harvey  v.  Gibbon 
Hazard  v.  Tredwell 


i  460 
i  164 
i  188 
i  S6 
138,  150 

ii  422 
l      26 

ii  40S 
i  509 

»  43 
i  196 
i  28 
i  219 

Hearn 


INDEX  OF  CASES  CITED. 


XT 


Vol  Page . 
Hearn  v.  Tomlin  ii  522 

Heathcote-y.Crookfhanks  ii  439 
Hebden  v.  Rutur 
Heckfcher  v.  Gregory 
Hereford  v.  Powell 
Henntll  v.  Fairlamb 
Hernaman  v.  Bawden 
Hiccox  v.  Proud 
Hicks  v.  Hicks 
Hinde  v.  Whitehoufe  and 


I. 


.!  !5 

ii  251 

i  271 

ii  563 

.!  375 

ii  406 

ii  74 


Galan 
Hifcox  v-  Greenwood 
Hoarei;.  Dawes 
Hogan  v.  Shee 
Hodge  v.  Vavisor 
Hodges  v.  Hodges 
Hogg  v.  Horner 


1 
i 
i 
ii 
i 
i 
ii 


120 
223 
295 

2S 

189 

104 


Hohnan  v.  Johnfon  ii  239,  243 

Holmer  v.  Viner 

Holmes  v.  Hail 

Holt  v.  Ward 

Hookin  v.  Qui  Iter 

Holkins  v.  Slayton 

Hovil,    affignee,  &c.  v. 

Browning 
Hovill,  affignee,  &c.  v. 


Pack 
Houghton,  affignee,  &c. 

v.  Mathews 
Houlditch  v.  Milne 
Houle  v.  Baxter 
Howard  v.  B.iillie 
■  v.  Caltle 
v.  Hopkins 


"  437 
ii     82 

ii  410 

"  523 

1  334 

i  452 
i  48/ 


268 
62 

157 
538 
ii  218 

»  547 
11  154 
ii  125 

I  37i 
i      20 

ii     57 


Howes  v.  Martin 
I  low  fon  v.  Hancock 
Hulle  v.  Heightman 
Hunt  v.  I^ate 

i>.  Silk 

Hunter,  affignee,  &c.  v 

Potts 
Huflcy  v.  Fiddall 
Hutton-y  Manfell 
Hyde    v.  The  Trent    and 

?dt  r  fey  Navigation  Com- 
pany ii  305 


Vol. 


Jacob  v.  Allen 
Jackfon  v.  Vernon 
Jacques  v.  Golightly 
Jenkins  v.  Tucker 
Jennings  v.  Rundall 

v.  Harley 

Jeftons  v.  Brooke 
Jeudwine  v.  Slade 
Innes  v.  Dunlop,  Bart. 
Johnfon  v.  Bann 

v.  Johnfon 

Jones  v.  Clark 

v.  Cooper 

v.  Brinley 

v.  Randall 


1  490 

i  480 

ii  410 


Ifrael  v.  Douglas 
Irvin  v,  Wilfon 


K. 

Kannen  v.  M'Mullen 
Kaye  v.  Bolton 
Keate  v.  Temple 
Kellner  v-  Le  Mefurier 
Kenrig  v.  Egglefton 
Kent  v.  Hufkinfon 
Kerr  v.  Mountain 
King  v.  Bolton 

,  affignee,  &c.  v. 

Leith 


v. 


Scrape 


Kitchen  v.  Bartfch 
Knibbs  v.  Hall 
Kretchman  v.  Beyer 

L. 

LacaufTade  v.  White 
Lacon  v.  Mertins 
Lamine  v.  Dorrell 
I^ayfield's  cafe 
Leicester  v.  R.ofe 
Leigh  v.  Hewitt 


Page 
522 

335 
128 

191 

150 

423 
U6 

272 

508 

506 

55 
24 

54 

404 

497 

7 
ii  29 


11 

372 

1 

517 

1 

57 

u 

102 

11 

295 

1 

101 

11 

393 

11 

363 

i 

481 

11 

130 

1 

423 

II 

42 

433 


II 

12^ 

1 

8l 

ii 

S5* 

1 

3*9 

1! 

443 

11 

529 

Lc.r 


7 


' 


KB!  £  01  >. 


Leerv  v.  Goo  Ton 
Le  Sa  cv   Coufmaker 

Lewis  i>.  V/  ill 
Limland  v.  S^  phens 
Lindon  v-  Hooper      ii 
Linton  v.  Bartlert 
Long  v   Allen 
Longchan  p  v  Kenry 
Loraine  v.  Thomlinibn 
Love's  cafe 
Lowe  v.  Peers 

Loyd  v.  Lee 
Luke  v.  Lyde 
Lutixrloh  v  Halfey 
Lutwidge  v.  Grey    i  3- 

M. 
Mackbeath  v.  Haldimand 
Mackenzie  v.  Banks 

<u.  Scott 

Mackrell  v.  Simond 
Main  v.  Melbourn 
Male  v.  Roberts 
Manby  v.  Scott 
Manning  v.  Livie 
March,  Earl  of,  v.  Pigot  i 
Marriot  v.  Hampton'        i 
Marfh  and  Rainofcrd's 

cafe  ii 

Marfhall  v.  Rutton  i 

Martin,  a-flignee,  &c 

Pewtrefs 

v.  Court 

v.  Sitwell 


ol  Pa?. 

11 

21 

11 

406 

11 

523 

1 

■  i 

5.W 

l 

+55 

11 

07 

ii 

18 

11 

92 

11 

43? 

11 

412 

53* 

11 

43  * 

1 

349 

1 

278 

4> 

347 

V. 


I 
ii 

ii 

ii 

ii 

i 


Martyn  v.  Biithman 
Mamter  v.  Cooper 
Matfon  v.  Wharam 
M'Namara  and  wife  v. 

Fifher 
M'Ncil  v.  Perchard 
Medina  v.  Stoughton 
Melliftiv.  Motteux 
Menetone  v.  Athawes 
Meredich  v-  Chute 
Mertens  v.  Adcock  _ 
Merryweather  v.  Nixon  ii 
Mefnard  v.  Aldridge         ii 


272 

»45 

25-± 
3S6 

82 

161 

J93 

'35 

487 

44 

41/ 
'75 

459 
183 

87 

435 
393 

54 

183 

30 
263 

273 
331 
443 
220 
190 
280 


Meyer  v.  Gregfon 
Miller  v.  Aris 
Mitchell  v    Reynolds 
MoLoy  v.  Backer 
Moore  v.  Mourgue 

v.  Wilfon 

Morels  -a.  Abel 
Morris  v-  Martin 
Mors  v.  blue 
Mofes  v.  Macferlan 
Munt  v.  Stokes 
Muflell  v.  Cooke 
Muflen  v.  Price 
Myrtle  v.  Beaver 
Mytton  v.  Cock 


N. 

Naifli  v.  Tatlock 
Nerot  v.  Wallace 
New  by  v.  Wiitihire 
Newdigate  v.  Davy 
Nichols  v.  Raynbred 
Nicholfon  v.  Willan 
Nickfon  v.  Brohan 
Nightingale,    affignee,  v. 


Vol. 

Page 

11 

96 

11 

33 

11 

467 

1 

364 

I 

264 

11 

316 

11 

108 

1 

2ir 

11 

320 

11 

46 

11 

no 

1 

go 

11 

224 

1 

279 

11 

340 

Devifme 
Norman  v.  Cole 
Norris  v.  Napper 
Norton  v.  Fazan 
Nurfe  v.  Craig 


O. 


a 


1 

493 

28, 

5*5 

1 

230 

11 

5° 

1 

i5 

11 

299 

1 

245 

"J. 

11 

20 

127, 

403 

11 

10 

1 

213 

1 

199 

Orr  v.  Churchill  ii  545 

Ofborne-y.The  Governors 
of  Guy's  Hofpital         ii 
Owen  v.  Gooch  i 

Oxford,  St.    John's  Col- 


406 
249 


lege,  v.  Murcott 


P. 


Packhurft  v.  Smith 
Padget  v.  Prieft 


11 


3' 


»  534 

i  543 
Parke 


INDEX  OP  CASES  CITED. 


xvu 


Vol. 

Parke  v.  EUafon  i 

Parker  v.  Baylis  i 

v.  Brown  ii 

Parkinfon  v.  Lee  ii 

Parflow  v.  Dearlove  i 

V     fons  v.  Thompfon  ii 

Pai:ridge  v.  Sowerby  ii 

Paul  v.  Jones  i 

Payne  v.  Whale  ii 

■ v.  Cave  ii 

Pearce  v.  Rogers  i 

Pearler.  Unger  i 

Peck  v.  Wood  ii 

Penfon  v.  Lee  ii 

Pepper  v.  Burland  ii 

Peter  v.  Compton  i 

PhilHpfon  v.  Leigh  ii 

Philpott  v.  Wallet  i 

Pickard  v.  Bonner  ii 

Pick-ring  v.  Appleby  i 

■  v.  Barclay  ii 

Pierfon  v.  Dunlop  ii 

Pine  v.  Morris  ii 
Pinkerton,  aflignee,  &c. 

v.  Marftiall  i 

Pitt  v.  Yalden  ii 

Pleafe  v.  Paltry  i 
Plymouth,  Countefs  of, 

v.  Thro^morton  i 
Pond  v.  Underwood 

Pcpe  v.  St.  Leger  i 
Poulter-y.  Killingbeck 

v.  Cornwall  i 

Powell  v.  Millbank  i 

Power  v.  Wells  i 

Powley  v.  Walker  i 
Precious  v.  Abel 

Price  v.  Neale  i 
Pyke  v.  Williams 


Queenfbury,  Duke  of,  v. 
Cullen,  inerrort  i 


Page 

&3 

534 
4';  6 

267 

A.12 

458 

527 

415 

77 
217 

222 

196 

87 
360 

87 
52S 

72 
112 

So 
325 


5*5 


440 
386 

5 

229 

523 
506 

75 

5 

'34 

77 
529 

220 

3C 
81 


R. 


Rann  v.  Hughes 

Rawlinfon  i>.  Shaw 
Rawlyns  v.  Vandvke 
Read  v.  Nafh 
Read's  cafe 
Redpath  v.  Roberts 
Reed  v,  Mefiaer 
Ribbans  i>.  Crickttt 
R-ice  v.  Chute 

v.  Evreritt 

Rich  v.  Cox 
Richards  v.  Borrett 
v.   Barton 


Vol.  I. 


Robinfon  v.  Bland 

v.  Anderton 

v.  Hcndman 

•■  ■■■       —  v.  Dunmore 
Robifon  v.  Gofnold 
Robfun  v.  Hall 
Roe  v.  Haugh 
Rogers  v.  Reeves 
Rolf  v.  Peterfon 
Rondeau  v.  Wyatt         1 
Rothwell  v.  Humphreys 

v.  Cooke 

Ruckerv.  Cammeyer 
Rufby  v.  Scarlett 
Ruflel  v.  Palmer 
Ruffell  v.  Hankey 
_    <y.  RuiTcll 

Ruttcr  v.  Iiebden 


S. 

Sanders  v.  Kentifh 
Sangfter  v.  Birkhead 
Sandhill  v.  Jenny 
Saunderfpn  v.  Jackfon 
Sc  irman  v.  Caftcll 
>  o      .  .  Surman 
•  .  urfitlc  v.  Gowland 
Seagood    v.  Meale  and 

Leonard 
Searie  v.  Keeves 


VoLPage 
i   10,-49 

539 
194 

60 
542 
521 
229 
350 
282 
2 84 
332 

72 
285 
144 

65 

2?0 


33<S 
I87 

140 

449 
435 

3>99 

318 

89 

.1 27 
222 

384 

265 

80 

408 


ii  260 

ii  200 
ii  417 
i  1 16 
i  23  r 
i  496 
ii  70 

i  109 
i  yd 
Secat 


XV  HI 


INDEX  OF  CASES  CITED. 


Vol.  Page 
»   53° 

ii  295 

«  354 

ii  262 

»  347 
i  526 


5'9 

311 

67 


1     21 

i  337 
i  421 

>  492 

i  3V8 


1 

ii 
i 


119 

98 

167 


Secar  v.  Atkinfon 
Selway  v.  Holloway 
Shaw  v.  Whittman 
Sheppard  v.  Johnfon 
Shiells  v.  Blackburne 
Shtpman  v.  Thompfon 
Shirley  v.  Newman 
Shirreff  v.  Wilks 
Shove  v.  Webb 
Sidenham  and   Worling 

ton's  cafe 
Sigard  v.  Roberts 
Silk  v.  Ofborne 
Sill  v.  Worfwick 
Simmons  v.  Wilmott 
Simon  v.  Motives  orMe- 

tivier 
Simond  v.  Boydell 
Simpfon  v.  Robertfon 
Singleton,  aflignee,  &c. 

v.  Butler 
Skinner  v.  Upfhaw 
Slade's  cafe 
Slater  v  Baker 
Sloman  v.  Walter 
Smith,  aflignee,  Sec.  v. 
Goddard 

v.  Payne 

v.  Buchanan 

v.  Lafcelles 

■ v.  Bromley 

w— —  v.  Niffen 

v.  Shepherd 

• — —  v.  Dickinfon  ii  481,545 

■ v.  M.ipleback  ii  515 

1 v.  Jamefon  i  404, 

43°>  5J4 
Snaith,  aflignee,  &c.  v. 

Gale 
Southail  v  L'dbettcr 
Southccte's  cafe 
South  Sea  Company  v. 

Duncomb 
Spirrow  v.  Carruthers 
Spurrier  v.  Elderton 
Stackpolc  v.  Earle 
Stansfield  v.  Johnfon 
Stephens  v.  bcjuire 


i  467 
ii  319 

11  553 

Jl  373 
ii  541 


i  483 

'  47° 
416 


262 
118 
178 

323 


11 
ii 
ii 


*55 

ic,4 

340 


Ml 

180 

258 

ii  464 

i   128 

i    Co 


Stephenfon  v.  Hardy 
Stevenlon  v.  Mortimer 

v.  Snow 

Stock  v.  Mawfon 
Stokes  v.  Lewis 
Stone  v.  Carr 


Stracy  v.  Deey 
Straton  v.  Raftall 
Stubbing  v.  Heintz 
Sturdy  v.  Rofs 
Sturlyn  v.  Albany 
Swan  v.  Steele 
Swears  v.  Wells 
Symonds  v.  Ball 


Vol.  Page 
ii  140 
ii  27 
ii  88 
ii  442 
ii  151 
i  16S 
192 

553 

3°7 
69 

221 

266 

*7 

308 

571 
128 


T. 

Tappenden  aflignee,&c. 
v  Randall 

Tatlock  v.  Harris 

Taylor  v.  Mills  &  Mag- 
nail 

v.  Hare 

v.  Higgins 

Temple  v.  Welds 
Thomas  v.  Bifhop 

v.  Day 

v.  Whip 

Thompfon  v.  Harvey 

v.  Collins 

v.  Miles 

Thompfon  aflignee,  &c. 

v.  Freeman 
Thrupp  v.  Fielder 
Todd  v.  Stokes 
Tooke  v.  Hollingworth 
Tomkins  v.  Bernett 
Touflaint  v.  Martinnant 
Tounfend  v.  Hunt 
Towers  v.  Sir  John  Of- 

bourne 

v.  Barrett 

Trueman  v.  Fenton 
v.Hurft 


11    120 
ii     14 

i  415 
ii  j  80 

41 
»85 

25 
252 

i  343 

"     43 
i  187 

i  382 

ii  526 


468 
163 
199 

499 

i>3 
181 

22 


ii 


1      92 

ii      75 

i  425 
i  161 

Tubb 


INDEX  Of  CASES  CITED. 


Vol 


T'ubb  v.  Harrlfon 
Turner  v.  Baynes 
•  v.  Phillips  i 

■  v.  Davies  i 

Turrell  v.  Collett 
Tufon  v.  Batting 
Tyley  v.Sir  Jofeph  Mor- 

rice 
Tyrie  v.  Fletcher 


.Page 
167 

395 
86 

189 

169 

37° 

296 
9° 


V. 

Valev.  Bayle  a  232 

Vandyck  v.  Hewitt  ii  107 

Vere  v.  Lewis  ii     14 
Vernon  aflignee,  &c.  v. 

Hall  i  438 

v.  Hankey  i  485 

v.  Hanfon  i  485 

Virany  v.  Warne  ii  388 

Upfdell  v.  Stewart  ii  369 


W. 

Waddington  v.  Briftow  i 

■  ■■         v.  Oliver  ii 

Wain  v.  Warlters  i 
Walford  v.  the  Dutchefs 

De  Pienne  i 

Walker  v.  Chapman  ii 

Warcop  v.  Morfe  i 

Ward  v.  Evans  i 

11 

Waters  v.  G  la  flop  ii. 

Watfon  v.  Thelkeld  i 

v.  Turner  i 

Waugh  v.  Carver  i 
Wayland's  Sir  Robert, 

cafe  i 

Waymell  v.  Reed  ii 

Webb's  eafe  ii 

Weddell  v.  kynam  » 


M3 
223 

103 

181 

"3 

24 

244 

6 

421 
215 

397 
286 

219 

242 

402 

71 


Welford  v.  Beazley 
Wells  v.  Mafterman 
Wennall  v.  Adney 
Wefton  v.  Downes 
Wettenhall  v.  Wood 
Whaley   v.  Bagnel  or 

Bagenal 
Whaley  v.  Pajot 
Whalley  v.  Wray 
White  v.  Boulton 
Whitfield  v.  Savage 
Whittingham  v.  Hill 
Whitwell  v.  Bennet 
Whywall  v.  Champion 
Wilkins  aflignee,    &c.  v. 

Cafey 
Wilkinfon  v.  Frafier 
Willet  v.  Chambers 
Williams  v.  Brown 

v.  Dyde 

v.  H-irrifon 

v.  Millington 

v.  Leper 

Winbled  v.  Malmberg 
Winch  v.  Keeley 
Winkworth  v.  Mills 
Winn  v.  White 
Wyatt  v.  the  Marquis  of 
Hertford 


X. 

Ximenes  v.  Jaques 


XIX 

Vol  P^g« 

i  in 


3l« 
232 

76 
14* 

86 

<ro2 
327 
393 

I* 

148 

17 
149 

437 

393 
320 

372 
427 

'49 

254 
61 

4  4 

'38 

420 

69 

53° 


i  246 


"  J37 
11  502 


T. 

Yarker  v.  Botham 
Y*te  v.  Willan 
Young  v.  Axtell 
>  v.  Hockley 


11  302 

»  *93 
l  414 


ERRAIA 


ERRATA: 

IN  VOLUME  FIRbT. 

Page  45,  Unfl  27,  for  "  //'read  "  are." 

5$,  1.  21,  for  "  a  man"  rend  :-  the  many 

59,1.  25,  after  the  word  "  any"  read  "  netv." 

6j,  1.  31,  fcr  "  Statutes"  rend  "  Statute." 

00, 1.  2  from  the  bottom,  dele  "  or." 
Ilj,  1.  14,  for  "Jbozved"  read  "Jhoiun." 

164, 1.  10  from  the  bottom,  after  "  minority"  read  "  -when  he  Is  able. 
186, 1.  16,  after  the  word  "  the"  read  «  cafe" 
226,  bottom  line,  for  ' '  18"  read  "  1." 
443,  bottom  line,  after  "  lb."  read  "  360." 
276, 1.  29,  after  "  ground,"  read  "  of." 
287, 1.  23,  infte  d  of"  hath,"  read  "  doth" 
288, 1.  12,  inftead  of"  as"  read  "  or." 
290, 1.  17,  inftead  of"  intitle"  read  "  entitle." 
336,  line  8  from  the  bottom,  for  "  reafonable"  read  "  reafonably." 
343,  lail  line,  for  "  and"  read  "  tffc." 
351,  laft  line  but  one,  after  the  word  "  ivas"  read  "  burnt." 
361,1.10.  dele"  But" 
375, 1.  6.  after  «  be"  add  «fo." 

379, 1.  15,  after  "  but"  read  "  muf ;"  and  dele  "  *»«/?,"  after  "  have" 
410, 1.  11,  after  the  word  "  to"  read  "  be." 

414, 1.  7  from  the  bottom,  after  "  accepted,  read  "  for  the   accommodation  of  tht 
defendant," 


IN  VOLUME  SECOND. 

Pdge  23,  line  2  from  the  bottom,  inftead  of"  loofe"  read  "  to  lofe." 

30, 1.  1 7,  after  "  an,"  read,  u aB'wn  of." 

40, 1.  9  from  the b-ttom, after"  learned"  read  "judge?' 

42,  laft  line,  dele  "  in  his  oivn  Tuiong." 

87, 1.  7,  after  "  Return"  read  "  0/." 
J 30, 1.  4  from  the  bottom,  for  "  here"  read  "  there." 
144, 1.  20,  for"  Alimbrooh"  read  "  Alcinbrook." 
158,1.  20,  dele  "and"  and  read  "  tuhich  were" 
l26, 1.  24,  for  "  while"  read  "  old." 

456,1.  2  from  the  bottom,  after  the  word  *«/«"  dele  ■'  /At'." 
6  from  the  bottom,  for  "  principal"  read  "  original." 
353. 1-  5,  in"ead  of  "  in"  read  "  /o  a." 
354,  I-  14,  dele  "  a." 
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LAW    OF    CONTRACTS. 


PART  THE  FIRST. 


OF    THE 


NATURE     AND     REQUISITES     OF     A     CONTRACT 
AND    AGREEMENT    BY    PAROL. 


■a^Hg£l*>— 


CHAPTER  I. 

Of  the  Nature  of  a  Co?itracl  and  Agreement  by  Parol ;  and 
of  Exprefs  and  Implied  Contracls  and  Pronufes. 

ALL  Contrafts  are  by  the  laws  of  England  diftinguifhed  into 
agreements  by  fpecia!/y,  and  agreements  by  pare!.  If  they 
be  merely  written,  and  not  under  fcal,  they  are  denominated  con- 
trails by  parol  (a). 

As  Contracts  and  Agreements  between  Merchants  and  others 
are  moft  commonly  entered  into  either  verbally,  or  in  writing 
without  feal,  the  prefcnt  work  is  wholly  confined  to  contracls 
and  agreements  ufuafly  denominated  parol;  and  thele  alone, 
it  may  be  obferved,  are  the  fubjeel:  matter  of  the  adion  ol 
.  ajpnnpftt. 

(a)  Per  Ld.  Ch.  Baron  Sfynner,    in  the    cafe  of  Rtrn  v.   Hamlet, 
7  Term  Rep.  350,  n.  a. 

Vol.  I.  B  Now 


2  Of  the  Nature  of  a  Contract,  oV.         [Part  I. 

Now  a  contract  by  pard  is  defined  to  be  a  bargain  or  agreement 
voluntarily  made,  either  verbally,  or  in  writing  not  under  feal, 
upon  a  good  confideration,  between  t\vo  or  more  perfons  capable 
of  contracting,  to  do  or  forbear  to  do  fome  lawful  act ;  as  if  a  man 
fells  or  exc  hanges  cattle  or  goods  for  money  or  any  other  com- 
modity ;  or  agrees  in  confideration  of  a  fum  of  money  to  make  a 
leafe  of  lands,  or  forbear  to  profecute  a  legal  claim,  &c.  (b)  And 
thefe  are  valid  contracts,  becaufe  there  is,  what  lawyers  commonly 
term,  quid  pro  quo,  or  one  thing  for  another.  But,  if  a  man,  with- 
out any  confideration  than  mere  good  will,  or  natural  affection, 
make  a  voluntary  promife  to  give  to  another  a  fum  of  money,  as 
for  inftance,  20/.  and  that  he  will  be  his  debtor  for  that  fum  ; 
this  is  no  contract,  but  a  mere  naked  promife  or  nudum  pactum  : 
for,  however  a  man  may  or  may  not  be  bound  to  perform  fuch 
a  promife,  in  honour  or  confeience,  which  the  municipal  laws  of 
this  country  do  not  take  upon  them  to  decide ;  certainly  thofe 
municipal  laws  will  not  compel  the  execution  of  what  he  had  no 
vifible  inducement  to  engage  for  :  and  therefore  our  law  has  adopt- 
ed the  maxim  of  the  civil  law,  that  ex  nudo  pacta  non  oritur  actio. 
But  any  degree  of  reciprocity  will  prevent  the  pact  or  promife  from 
being  nude ;  and  therefore,  in  the  inftance  put,  if  any  thing, 
however  trifling,  were  done,  or  to  be  done  or  given  for  the  20/., 
it  would  be  a  valid  contract,  and  binding  upon  the  parties  (c). 

The  definition  of  an  agreement  is  thus  given  in  our  law  book*: 
"  An  agreement  is,  aggregatio  mentium,  viz.  when  two  or  more 
"  minds  are  united  in  a  thing  done  or  to  be  done,  or  where  a  mu- 
"  tual  affent  is  given  to  do  or  not  to  do  a  particular  act  (d)."  And  it 
is  obferved,  (e)  that  every  contract  and  agreement  ought  to  be  fo 
certain  and  complete  that  each  party  may  have  an  action  or  other 
remedy  upon  it. 

Now  in  order  to  render  a  contract  or  agreement  certain  and 
complete,  fix  things  appear  neceflary  to  concur ;  1 .  A  perfon 
able  to  contract ;  2.  A  perfon  capable  to  be  contracted  with  ;  3.  A 
thing  to  be  contracted  for  j  4.  A  good  and  fufficient  confideration 

(b)  Note,  a  bond,  or  other  inftrument  in  writing  under  feal,  is  termed 
a  contract  by  fpecialty. 

(c)  Vide  Termes  de  Ley,  tit.  Contract.  Bro.  Abr.  tit.  Contract,  pi.  34. 
PI.  Com  302.    2  Bl.  Com.  445. 

Id)  Com.  Dig.  tit.  Agreement.  A.  I,  PI.  Com.  5.  17.   5  Eaft,  16. 
\*)  PI.  Com.  5. 

or 
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or  quid  pro  quo;  5.  Clear  and  explicit  words  to  exprefs  the  contract 
or  agreement;  6.  The  affentof  both  the  contracting  pirt:es(/j. 
So,  every  contract  fliould  be  obligatory  on  both  the  contracting 
parties,  or  both  fhould  be  at  liberty  to  recede  therefrom  (g).  But 
to  an  agreement  or  contract,  there  is  not  any  prclcribed  form  of 
words;  but  any  words  which  fhow  the  afTent  of  the  parties  are 
fumcient  (h). 

A  contract  or  agreement  conveys  an  infereft  either  in  pijpjjion, 
or  in  aclhn  ;  as  if  A.  agrees  to  change  horfes  with  B.,  and  they 
do  it  immediately ;  or  if  goods  are  fold  and  delivered  and  paid 
for  at  one  time  ;  here  the  pofTefTion  and  the  right  are  transferred 
together ;  and  fuch  contract  or  agreement  being  executed  and 
complete,  is  commonly  termed  an  executed  contract.  But  where  A. 
for  a  valuable  confideration  contracts  with  B.  to  pay  him  100/. 
at  a  day  to  come  ;  in  this  cafe,  though  A.  thereby  transfers  a  pro- 
perty or  intereft  in  fuch  fum  to  B.  yet  fuch  property  or  intereft 
is  not  in  po(feffiony  but  in  acl'ton  merely,  and  recoverable  by  fuit  at 
law  ;  and  the  contract  not  being  performed,  is  therefore  ufually 
denominated  an  executory  contract  (/). 


Of  Exprcfs  Conirads  or  Promifes. 

Contracts  and  agreements  without  feal  are  either  sxprefTed  or 
implied.  Exprefs  contracts  are  where  the  terms  of  the  bargain, 
agreement,  or  promife,  are  openly  uttered  and  expreffed  by  the 
contracting  parties  themfelves.  The  fubject  matter  of  this  clafs  of 
contracls  relates  either  to  the  perfon  or  property  of  the  contractors, 
and  may  be  either  to  do  or  forbear  to  do  a  particular  act ;  a?,  to 
pay  money  on  the  fale  or  exchange  of  cattle  or  goods ;  to  pay 
rent  for  the  ufe  and  occupation  of  lands  or  houfes ;  to  pay  money 
on  particular  mercantile  fecurities  or  agreements ;  to  pay  the  debt 
of  a  third  perfon  ;  to  pay  money  won  or  loft  at  play  ;  to  perform 
works;  to  accept,  deliver,  or  take  back  goods,  &c. ;  to  accept, 
transfer,  or  replace  flock  ;  to  let  or  take  lands  or  houfes  ;  to 
warrant  the  title  to  lands ;    to  warrant  the  foundnefs  or  quality  of 

{/)  Vtit  PL  Com.  \Gi.   Co.  Lit.  3;.  {b). 

(g)  3  Term  Rep.  653.  (£)  PI.  Com.  I  ;0. 


(i)   2  131.  C»m.  443. 


B  2  cattle 
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cattle  or  goods ;  to  indemnify  ;  to  marry  ;  to  forbear  to  fue  j    not 
to  trade  within  a  particular  diftance,  &c. 

Exprcfs  contracts  or  promifes  ought  to  be  certain  and  explicit ; 
but  certainty  to  a  common  intent  is  fuflicient  (k) :  as  if  a  man  pro- 
jaiifcs  another,  in  confederation  that  he  will  afTign  to  him  a  certain 
term,  to  pay  him  10/.  this  is  a  good  affumpfit,  though,  the  time  of 
the  afiignment  and  the  payment  be  not  appointed  ;  for  the  10/. 
(hall  be  paid  in  a  convenient  or  reasonable  time  after  the  align- 
ment, which  alfo  mult  be  made  within  a  reafonable  time  after 
the  agreement  (/). 

So,  if  A.  be  indebted  to  13.  for  certain  things  to  him  fold,  and  C. 
comes  to  B.  and,  for  a  good  confederation,  promifes  him,  that  if  A, 
fhould  not  pay  him  the  money,  he  will  pay  it  for  him  ;  an  action 
upon  the  cafe  lies  for  B.  againft  C.  upon  this  promife,  if  A.  does 
not  pay  the  money  within  a  convenient  or  reafonable  time  ;  for 
fo  fhall  the  promife  be  taken,  viz.  that  if  A.  does  not  pay  it  in  a 
convenient  time,  that  then  C.  will  pay  it  for  him  (/»). 

So,  where  A.,  in  confideration  that  B.  would  marry  his  daughter, 
promifed  to  give  with  her  a  child's  partj'and  that,  at  the  time  of 
his  death,  he  would  give  to  her  as  much  as  to  any  of  his  children, 
except  his  eldeft  fon  ♦,  this  was  hoJderi  to  be  a  good  promife  :  for 
though  a  child's  part  is  in  itfelf  altogether  uncertain,  yet,  it  being 
(hown  what  the  reft  of  the  children  had,  except  the  eldeft,  it  i$ 
then  reduced  to  a  fufficient  certainty  («). 

But  if  a  citizen  of  London  promifes  a  child's  portion,  this  of  it- 
felf is  certain  enough  ;  for  by  the  cuftom  there  it  is  known  how 
much  each  child  fhall  have  (o). 

So,  an  aJJ'tunpfit  to  give  a  bond  for  4c/.  without  faying  ia 
•what penalty  is  good-,  for  it  fhall  be  intended  double  the  i\im(p). 

But,  where  the  plaintiff  declared  that,  whereas  there  was  a 
communication  between  him  and  the  defendant  concerning  the  bark 
of  certain  wood,   and    that    thereupon    it    was  agreed,  that  the 

{i )  Com.  Dig.  tit.  Action  of  JJfumpfit,  A.  3.  4. 

(/)  1  Rol.  Abr.  14.  1.  50.  (m)  1  Rol.  Abr.  f$.  I.5, 

(«)  Sifoefter's,  cafe,  Poph.  148.     2  Rol.  Rep.  104.   S.  C. 

(o)  Yzx  Montague >  Ch.  Juft.  2  Rol.  Rep.  104.  (p)  1  Lev.  88. 

defendant 
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defendant  fliould  give  to  the  plaintiff  two  (hillings  per  feam  for  all 
the  bark  of  fuch  wood  as  the  plaintiff  fliould  cut ;  and  that  the 
defendant  afTumed  and  promifed  to  have  ready  upon  a  certain  day 
articles  in  writing  purporting  that  agreement,  and  an  obligation 
for  performance  thereof,  &c,  the  declaration  was  holdcn  not  to 
be  good;  becaufe  it  was  not  faid  in  what  fum  the  obligation 
was  to  be,  and  a  certain  fum  could  not  be  intended,  becaufe  the 
number  of  feams  were  altogether  uncertain  (q). 

No  exprefs  contract  or  agreement  can  be  raifed  from  a  mere  ca- 
fual  fpeaking  or  declaration  in  difcourfe  ;  as,  if  there  be  a  dif- 
courfe  between  the  father  of  A.  and  B.  in  relation  to  a  marriatre 
between  A.  and  the  daughter  of  1$.  ;  and  B.  in  that  difcourfe 
declares  and  publifhes  to  the  father  of  A,  that  he  would  give  ft 
him  who Jhould  marry  bis  daughter  with  his  content  100/.  and  A. 
after  this  declaration  marries  the  daughter  of  B.  with  his  confent ; 
yet  it  was  holden,  that  this  declaration  and  publication  of  B.  (hall 
raife  no  promife  upon  which  an  action  of  affumpft  may  be  brought ; 
for  thefe  general  words  do  not  include  any  prcmrife  ;  and  the 
agreement  muft  be  complete  upon  which  an  exprefs  affumpft 
lies  (r). 


Of  Implied  Centralis  or  Promifcs. 

Implied  contracts  or  promifcs  arc  fuch  as  reafon  and  juflice  dic- 
tate, and  winch,  therefore,  the  law  prefumes  that  every  man  un- 
dertakes to  perform.  As.  if  a  perfon  is  employed  by  another  to  do 
any  bufinefs  for  him,  or  perform  any  work,  and  nothing  is  agv 
upon  as  to  the  price  of  Ins  labour,  thelaw  implies  that  the  employer 
undertook  or  contracted  to  p-;y  the  pcrfon  fd  employed  as  much  as 
he  reafonably  deferves  for  his  labour.  So,  where  a  man  orders  goods 
of  a  tradefman  without  any  agreement  qf  price,  the  law  conclu  , 
that  the  buyer  contracted  to  pay  to  the  feller  their  real  value 

From  hence  it  maybe  collected  that  all  implied  contracts  or  pro- 
mifes  are  founded  on  fome  legal  liability  to  pay  a  debtj  or  perform 

(q)  Pleafe  v.  Palfry,    1  Sid.  270.    1  Keb.  776    S.  C. 
\r)   1  Rol.  Abr.  6.  1.  40.     1  Dan.  Abr.  20.     Com.  Dig.  tft.  Action  of 
Sffumpfi:.  F.  2. 

(.-)  2  Bi.  Com. 413.     Bat  fee  Ld.  Raym    $38.    6  Mod.  z$o. 

B  3  a  duty 
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a  duty.     Therefore,  befides  the  inftances  juft  mentioned,    when 
money  is  lent  and  advanced,   paid,  laid  out,  and  expended,  or  had 
and  received  ;   and   nothing  is  exprefsly  flipulated  bv  the  parties, 
as  to  the  repayment  thereof,   the  law  raifes  an  implied  promife  that 
it  fhall  be  repaid  upon  requefc.     So,  when  money  is  due  on  an 
account  fitted  ;  or  for  fines  on  admiffions  into  copyhold  premifes 
for  fines  and  duties  payable  to  corporations  ;    for  fees  payable  to 
particular  officers  •,  for  petty  cuftoms  and  tolls ;  for  general  average; 
for  the   falvage  of  fhip  or  goods  ;    for  the  carriage  or  wharfage  ot 
goods,  for  money  due  on  awards,  or  foreign  judgments  :    So  alfo, 
as  between  landlord  and  tenant,    that  the  latter  fhall  ufe  his  farm, 
&c.  in  a  hufband-iike  and  proper  manner.     In  thefe  inftances  alfo, 
and  vaiious  others  which  might  be  mentioned,   though  no  exprefs 
agreement  be  made,   a  legal  liability  arifes  ;    and  the  law  prefumes 
that  the  party  promifed  to  pay  the  debt,  or  perform  the  duty. 

The  laft  clafs  of  contracts,,  implied  by  reafon  and  conftruction 
of  law,  arifes  upon  this  fuppofition,  that  every  one  who  undertakes 
any  office,  employment,    trull,  or  duty,  contracts  with  thofe  who 
employ  or  entruft  him,  to  perform  it  with  integrity,  diligence,  and 
(kill.     And,   if  by  his  want  of  either  of  thofe  qualities  any  injury 
accrues   to  individuals,  they  have  therefore  their  remedy   in  da- 
mages by  action.    A  few  inftances  will  fully  iiluftrate  this  matter. 
If  a  furgeon,  attorney,  or  any  other  profefiional  perfon  is  guilty  of 
neglect:  of  duty,  or  a  palpable  breach  of  it,  he  is  liable  to  an  action 
on  an  implied  ajfumpfit  or  promife  for  a  reparation  in  damages  for 
the  injury  fuftained  in  confequence  of  fuch  neglect.     There  is  alfo 
in  law  always  an  implied  contract  with   a  common   inn-keeper, 
common  carrier,  wharfinger,  warehoufe-keeper,   or  other  bailee  to 
be    anfwcrable    for  the   goods  entrusted    to  their  care  \   with   a 
common  farrier  that  he  fhoes  a  horfe  well  without  laming  him ; 
with  builders  and  other  workmen  that  they  perform  their  bufinefs 
in  a  workmanlike  manner  ;  in  which  if  they  fail,  an  action  on  the 
cafe  either  in  tort  or   affumpfit  lies  to  recover  damages   for  fuch 
breach  of  their  general  undertaking.     But  if  a  perfon  is  employed  . 
to  tranfact  any  of  thefe  concerns  whofe  common  profeflion   and 
bufinefs  it  is  not,  the  law  implies  no  fuch  general  undertaking  ; 
but  in  order  to  charge  him  with  damages  an  exprefs  agreement  is 
required  (*), 

(0  Vide  3  BI.  Com.  165. 

h 
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It  is  difficult  to  (late  with  certainty  what  contracts  and  promifcs 
are  exclufively  implied  ;  though,  as  a  general  rule,  it  may  be  ob- 
ferved,  that  promifes  in  law  only  exift  where  there  is  no  exprefs 
ftipulation  between  the  parties  («). 


Who  may  contract,  &c. 

The  parties  to  a  contract  are  two  or  more,  namely,  the  perfon 
or  perfons  who  contract  the  obligation  to  do  or  forbear  to  do 
a  particular  act,  and  the  perfon  or  perfons  in  whofe  favour  it  is 
contracted. 

Generally  fpeaking,  all  perfons,  except  infants  and  married  wo- 
men, having  capacity  and  underftanding,  may,  by  mutual  affent, 
become  parties  to  a  contract,  and  bind  themfelves  and  their  per- 
fonal  reprefentatives  to  a  performance  thereof  (v).  In  fome  caf^s 
indeed,  as  will  be  fliown  in  a  fubfequent  part  of  this  work,  infants 
and  married  women  may  legally  enter  into  a  contract. 

Contracts  and  agreements  are  entered  into  by  individuals  either 
for  themfelves  or  third  perfons ;  and  the  liability  of  the  parties 
thereto  mud  wholly  depend  upon  the  general  nature  and  terms  of 
the  contract.  Thus,  where  A.  B.  and  C.  on  behalf  of  themfelves 
and  other  members  of  a  club,  entered  into  articles  of  agreement 
with  D.  to  provide  neceflaries  for  the  ufe  and  accommodation  of 
the  club  ;  it  was  holden  that  the  three  were  personally  bound  by 
fuch  articles;  and  that  D.  was  not  obliged  to  refort  to  any  of  the 
other  members  for  fatisfaction  of  his  demands  (,w). 

In  this  chapter,  however,  it  is  not.neceflary  to  dwell  further  on 
thefe  points,  as  they  will  come  under  a  more  dillindt  and  particular 
confederation  in  the  fecond  part  of  this  work. 


(«)   Per  Buffer,  Jufl.    2  Term  Rep.  105. 
(i>)  Vide  1  Bac.  Abr.  tit.  Agreements.  A. 

(w)  Duke  of  ^an/bur j  and  others  v,  Cullen,    1  Bro.  Pari.  Caf.  396. 
3vo  ed. 
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CHAPTER  II. 


Of  the   Confideration  necejfary    ts  fupport  a   Contrail  or 

Agreement, 


I 


T  is  effential  to  every  contract  or  agreement  that  it  be  founded 
^ipon  a  good  confideration. 


The  civilians  hold,  that  in  all  contracts,  either  exprefs  or 
implied,  there  mufl  be  fomething  given  in  exchange,  fomething 
that  is  mutual  or  reciprocal.  This  thing,  which  is  the  price  or 
motive  of  the  contract:,  we  call  the  confideration :  and  it  muft 
be   a  thing  lawful  in  itfdf,  or  elfe  the  contract  is  void. 

A  contract  for  any  valuable  confideration,  as  for  marriage,  for 
money,  for  work  done,  or  for  other  reciprocal  contracts,  can 
never  be  impeached  at  law ;  and,  if  it  be  of  fufficient  adequate 
value,  is  never  fet  afide  in  equity  :  for  the  perfon  contracted  with 
has  then  given  an  equivalent  in  recompence,  and  is  therefore  as 
much  an  owner,  or  a  creditor,  as  any  other  perfon  (a). 

Thefe  confederations  are  find  (Jb)  to  be  divided  by  the  civilians 
into  four  fpecies.  i.  Do,utdes:  as  when  I  give  mone'y  or  goods 
on  a  contract,  that  I  fhall  be  repaid  money  or  goods  for  them 
againl  Of  this  kind  are  all  loans  of  money  upon  bond,  or  promife 
of  repayment;  and  all  fales  of  goods,  in  which  there  is  either  an 
exprefs  contract  to  pay  fo  much  for  them,  or  elfe  the  law  implies 
a  contract  to  pay  fo  much  as  they  are  worth.  1.  The  fecor.d 
fpecies  is,  facio,  ut  facias  :  as,  when  I  agree  with  a  man  to  do  his 
wo/k  for  him,  if  he  will  do  mine  for  me ;  or  if  two  perfons 
agree  to  marry  together;  or  to  do  any  other  pofitive  acts  on  both 

(«)   2  El.  Com.  444. 

{l>)  Ibid.    See- alio  Treat,  of  Eq.  b»  1,  c;  5.  f.  1.  n.  a. 

fides. 
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fides.  Or,  it  may  be  to  forbear  on  one  fide  on  confiJeration  of 
fomething  done  on  the  other*,  as,  that  in  confideration  A.,  the 
tenant,  will  repair  his  houfe,  B.,  the  landlord,  will  not  fue  him 
for  wafte.  Or,  it  may  be  for  mutual  forbearance  on  both  fides  ; 
as,  that  in  confideration  that  A  will  not  trade  to  Lifbon,  B.  will 
not  trade  to  Marfeilles ;  fo  as  to  avoid  interfering  with  each 
other.  3.  The  third  fpecies  of  confideration  is  facto,  ut  des:  when 
a  man  agrees  to  perform  any  thing  for  a  price,  either  fpecifically 
mentioned,  or  left  to  the  determination  of  the  law  to  fet  a  valus 
o.n  it.  And  when  a  fervant  hires  himfelf  to  his  matter  for  certain 
wages,  or  an  agreed  fum  of  money ;  here  the  fervant  contracts 
to  do  his  mailer's  fervice,  in  order  to  earn  that  fpccific  fum. 
Otherwife,  if  he  be  hired  generally ;  for  then  he  is  under  an  im- 
plied coiitra6l  to  perform  this  fervice  for  what  it  fhall  be  reafonably 
worth.  4.  The  fourth  fpecies  is,  do,  ut  facias :  which  is  the  direct 
counterpart  of  the  preceding.  As  when  I  agree  with  a  fervant, 
to  give  him  fuch  wages  upon  his  performing  fuch  work:  which, 
we  fee  is  nothing  elfe  but  the  laft  fpecies  inverted :  for  fervus 
facit,  ut  herns  det,  and,  hcrus  dat,  ut  fervus  faciaf. 

A  confideration  of  fome  fort  or  other  is  fo  abfolutely  neceflary  to 
thikforming  of  a  contract,  that  a  nudum  pactum,  or  agreement  to 
do  or  pay  any  tiling  on  one  fide,  without  any  compenfation  on  the 
other,  is  totally  void  in  law;  and  a  man  cannot  be  compelled 
to  perform  it  (<:). 

But  it  is  obferved,  (d)  as  this  rule  was  principally  eftablifhed,  to 
avpid  the  inconvenience  that  would  arife  from  fetting  up  mere 
verbal  promifes,  for  which  no  good  reafon  could  be  affigned, 
ij  therefore  does  not  hold  in  fome  cafes,  where  fuch  a  promifc 
is  authentically  proved  by  written  documents.  For  if  a  man  enters 
into  a  voluntary  bond,  or  gives  a  promiflbry  note,  he  (ball  not  be 
allowed  to  aver  the  want  of  a  confideration  in  order  to  evade 
the  payment :  for  every  bond  from  the  fbJemnity  of  the  inftrument. 
and  every  note  frpm  the  fubfeription  of  the  drawer,  carries  with  it 
an  internal  evidence  of  a  good  confideration.  Courts  of  juftice 
will  therefore  fupport  them  both,  as  againft  the  contractor  him- 
felf; but  not  to  the  prejudice  of  creditors,  or  ftrangers  to  the 
contract:. 

(c)  ?.  Bl.  Com.  14j.  (d)  Ibid. 

This 
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This  obfervation,  as  far  as  it  refpects  promiflbry  notesj  and  other 
written  contracts  not  under  feal,  is  certainly  fupported  by  the  opi- 
nion of  Mr.  Juftice  Wilmot,  in  the  cafe  of  Pillans  v.  Van  Mierop 
(?),  who  faid,  "  I  cannot  find  that  a  nudum  paclum  evidenced  by 
«  writing  has  been  ever  holden  bad  :  and  I  fhould  think  it  good  ; 
«(  though  where  it  is  merely  verbal,  it  is  bad.  Yet  I  give  no  opi- 
**  nion  upon  its  being  good,  always,  when  in  writing." 

The  law,  however,  on  this  point  is  now  fettled ;  and  the  rule 
is,  that  a  verbal  agreement,  or  promife,  though  reduced  into  writ- 
ing, is  not  valid,  unlefs  a  confideration  be  proved. 

Thus,  in  the  cafe  of  Rann  and  another,  executors  of  Mary 
Hughes,  v.  Jfabella  Hughes,  adminiftratrix  of  J.  Hughes,  in  error  {J), 
the  declaration  Hated,  that  on  the  nth  June  1764,  divers  difputes 
had  arifen  between  the  plaintiff's  teftator  and  the  defendant's  in- 
teflate,  which  they  referred  to  arbitration  ;  that  the  arbitrator 
awarded  that  the  defendant's  inteftate  fhould  pay  to  the  plaintiff's 
teftator  983/.  That  the  defendant's  inteftate  afterwards  died  pof- 
fefTed  of  effects  fufficient  to  pay  that  fum  ;  that  adminiftration  was 
granted  to  the  defendant*,  that  Mary  Hughes  died,  having  appointed 
the  plaintiffs  her  executors  j  that  at  the  time  of  her  death  the  faid 
fum  of  983/.  was  unpaid,  "  by  reafon  of  which  premifes  the  defen- 
«  dant  as  adminiftratrix  became  liable  to  pay  to  the  plaintiffs  as  exe- 
«J  cutors  the  faid  fum,  and  being  fo  liable  (he  in  confideration 
il  thereof  undertook  and  promifed  to  pay,  &c." 

The  defendant  pleaded  non  ajjfumpfit ;  pletie  adminijlravlt ,-  and 
dene  adminif.ravit,  except  as  to  certain  goods,  &c.  which  were  not 
lufneient  to  pay  an  outftanding  bond  debt  of  the  jnteftate's  therein 
fet  forth,  &c.  The  replication  took  iffue  on  all  thefe  pleas.  Ver- 
dict for  the  plaintiff  on  the  firft  iffue,  and  for  the  defendant  on  the 
two  laft-,  and  on  the  firft,  a  general  judgment  was  entered  in  the 
Court  of  King's  Bench  againft  the  defendant  de  bonis  propriis.  Tins 
mdement  was  reverfed  in  the  Exchequer  chamber ;  and  a  writ  of 
error  was  afterwards  brought  in  the  Houfe  of  Lords,  where,  after 
argument,  the  following  queftion  was  propofed  to  the  Judges  by  the 
Lord   Chancellor,    M  Whether  fufficient  matter  appeared  upon  the 


(.-)  }  Bur.  1671. 

(  f)  7  7>rm  Rep.  350   n.  a.  Dom.  Froc.    14  May  1773. 

«  declaration 
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"  declaration  to    warrant    after  verdict    the    judgment    againft 
"  the  defendant  in  error  in  her  pcrfonal  capacity  ?"     Upon  which 
the  Lord  Chief  Baron  Skynner  delivered  the  opinion  of  the  Judges 
to  this  effect. — "  It  is  undoubtedly  true  that  every  man  is  by  the 
"  law  of  nature  bound  to  fulfil  his  engagements.     It   is  equally 
"  true  that  the  law   of  this  country  fupplies  no  means,  nor  af- 
"  fords  any  remedy  to  compel  the   performance  of  an  agreement 
"  made  wichout  fufficient  confideration  ;  fuch  agreement  is  nudum 
M  pactum  ex  quo  twn  oritur  actio ;  and  whatfoever  may  be  the  fenfe  of 
"  this   maxim   in  the    civil  law,    it  is  in  the  laft-mentioned  fenfe 
"  only  that  it  is  to  be  understood  in  our  law    The  declaration  ftates 
"  that  the  defendant  being  indebted  as  adminiltratrix,  promifed.  to 
••  pay  when  requefted,  and  the  judgment  is   again  ft  the  defendant 
"  generally.      The  being  indebted  is  of  itfelf  a fufficient  confidera- 
M  tion  to  ground  a  promife,  but  the  promife  muft  be  coextenfive 
**  with  the  confideration    unlefs  fome  particular  confideration  of 
"  fact  can  be  found  here  to  warrant  the  extension  of  it  againft  the 
"  defendant   in   her  own  capacity.     If  a  perfon  indebted  in  one 
•'  righf,  in  confideration  of  forbearance  for  a  particular  time  pro- 
"  mife  to  pay  in  another  right,  this  convenience  will  be  a  fufficient 
"  confideration    to  warrant   an   action  againft   him  or  her  in  the 
"  latter  right :  but  here  no  fufficient  confideration  occurs  to  fupport 
<c  this  demand  againft  her  in  herperfonal  capacity  j  for  fhe  derives 
"  no  advantage  or  convenience  from  the  promife  here  made.     For 
a  if  I  promife  generally  to  pay  upon  requeft,  what  I  was  liable  to 
"  pay  upon  requeft  in    another  right,  I_deiiye  no  adyaiita^eor 
"  convenience  from  this  promife, and  therefore  there  is  not  fufficient 
M  confideration  for  it.     But  it  is  faid  that  if  this  promife  is  in  writ- 
«  ing,  that  takes  away  the  neceffity  of  a  confideration,  and  obviates 
"  the  objection  of nudum  pac7umy  for  that  cannot  be  where  the  pro- 
'*  mife  is  put  in  writing  ;  and   that  after  verdict,  if  it  were  necef- 
•  fary  to  fupport  the  promife  that  it  fhould  be  in  writing,  it  will, 
"  after  verdict,  be  prefumed  that  it  was  in  writing  :  and  this  laft  is 
"  certainly  true  ;  but  that  there  cannot  be  nudum pa8um  in  writing, 
<e  whatever  may  be  the  rule   of  the   civil  law,  there    is  certainly 
**  none   fuch    in   the    law  of  England."     His  Lordfhip  obferved 
upon  the  doctrine  of  nudum  pactum  delivered  by  Mr.  J.  V/ilmot  in 
the  cafe  of  Pillar,!  v.  Van  Mierop,  3  Burr.  1663,  "  that  he  contra- 
1  dieted  himfelf,  and  was  alfo  contradicted  by   Vinnius,    in  his 
«  comment  on    Jujlwian."      All  contracts   are    by  the  laws   of 
England  diftin^uifhed  into  agreements  bv  fpec.altv,  and  agreements 

by 
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by  parol ;  nor  is  there  any  fuch  third  clafs,  as  foms  of  the  Coun- 
fel  have  endeavoured  to  maintain,  as  contracts  in  writing.  If 
they  be  merely  written  and  not  fpecialties,  .they  arc  parol,  and  a 
confederation  muft  be  proved.  But  it  is  faid  that  the  ftatute  of 
frauds  has  taken  away  the  neceflity  of  any  confideraticn  in  this 
cafe  •,  the  ftatute  of  frauds  was  made  for  the  relief  of  perfonal 
reprefentatives  and  others,  and  did  not  intend  to  charge  them  fur-r 
ther  than  by  common  law  they  were  chargeable.  His  Lordlhip 
here  read  thofe  fections  of  that  ftatute  which  relate  to  the  prefent 
fubject.  He  obferved,  that  the  words  were  merely  negative,  and 
that  executors  and  adminiftrators  mould  not  be  liable  out  of  their 
own  eftates,  unlefs  the  agreement  upon  which  the  action  was 
brought,  or  fome  memorandum  thereof,  was  in  writing  and 
figned  by  the  party.  But,  faid  his  Lordihip,  this  does  not 
prove  that  the  agreement  was  ftill  not  liable  to  be  tried  and  judged 
of  as  all  other  agreements  merely  in  writing  are  by  the  common 
law,  and  does  not  prove  the  converfe  of  the  proportion  that  when 
in  writing  the  party  muft  be  at  all  events  liable.  He  here  obferved 
upon  the  cafe  of  Piilans  v.  Van  Mierop,  in  Burrow,  and  the  cafe  of 
LoJJj  v.  William/on,  Mich.  16  G.  3.  in  B.  R. ;  and  fo  far  as  thefe 
cafes  went  on  the  doctrine  of  nudum  paci  urn  %  he  feemed  to  intimate 
that  they  were  erroneous.  He  faid,  "  that  all  his  Brothers  con- 
t(  curred  with  him,  that  in  this  cafe  there  was  not  a  fufheient  con- 
s' fideration  to  fupport  this  demand,  as  a  perfonal  demand  againft 
"  the  defendant,  and.  that  its  being  noiu  [uppofed  to  have  been  in  ivrit- 
"  ing  makes  no  difference.  The  confequence  of  which  is,  that 
"  the  queftion  put  to  us  mud  be  anfwered  in  the  negative." 

The  fame  rule  alfo  applies  to  prom'nTory  notes  and  bills  of  ex- 
change, as  well  as  to  all  other  contracts  in  writing  without  feal. 
This  rule,  however,  extend?  only  to  the  immediate  parties  to  a  bill 
or  note,  and  does  not  affect  third  perfons,  who  happen  to  be  ftran- 
gers  to  the  want  of  consideration  as  between  thofe  parties.  For  in- 
ftancc,  if  an  aclion  be  brought  upon  a  note  or  bill,  at  the  fuit  of  the 
payee  3gainft  the  drawer,  or,  by  the  indorfee  againft  the  indorfer, 
for  which  no  confederation  was  given,  the  plaintiff,  in  either  cafe* 
cannot  recover. 

But  the  want  of  confideration,  as  between  the  maker  and  payee 
qf    a  note  or  bill,  cannot  be  fet  up  in  an  aclion  againft  either  of 
then  at  the  fuit  of  an  indorfee,  urdefs  it  be  proved,  that  he  was  ac- 
quaint ;4 
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quainted  with  this  circumftance  at  the  time  of  taking  the  note  or 
bill  (g). 

The  reafon  why  third  perfons  ought  not  to  be  affected  by  this 
rule  is,  that  bills  and  notes  being  negotiable  inftruments,  by  mere 
indorfement  and  delivery,  it  would  be  enabling  the  original 
parties  to  afTift  in  a  fraud,  if  they  were  to  be  allowed  to  lit  up  the 
want  of  confederation,  as  between  themfelves,  in  bar  to  an  aclion 
againft  either  of  them,  at  the  fuit  of  an  indorfee  for  a  valuable 
confederation. 

Lord  Mansfield  is  reported  (/j)  to  have  faid  that  "  in  commercial 
"  cafes  amongft  merchants,  the  want  of  confideration  is  not  an 
"  objection."  But  this  cbfervation,  it  is  apprehended,  unift  be 
underftood  to  apply  only  to  cafes  of  bills  and  notes  when  in  the 
hands  of  an  indorfee.  For  in  all  other  contracts  and  agreements., 
not  under  feal,  whether  mercantile  or  otherwife,  a  confide- 
ration is  abfolutely  neceffary.  Indeed,  a  bargain  without  a  con- 
fideration is  faid  to  be  a  contradiefci  n  in  terms,  and  can- 
exift  (/). 

I  now  proceed  to  fhow  what  confideration  is  neceffary  to  fiippon 
a  contract  or  agreement. 

It  is  a  Known  rule  of  law,  that  to  m  the  a  contract  or  agreement 
obligatory  the  confideration  muft  be  cither  a  benefit  to  the  party 
promifing,  or  forne  trouble  or  prejudice  to  the  parry  to  whom 
the  promife  is  made  ;  otherwife  the  contract  or  agreement  is  con- 
fidered  as  nudum  paclum,  and  cannot  be  enforced  (£), 

Thus,  a  promife  in.  confederation  oftl  arance  of  a  fuit  for  a  £ 

tain  tune,  is  for  that  is  for  the  benefit  of  the  defendant,  though 

the  aclion  is  not  difcharged  'J).  But,  a  p:omife  in  confideration  of 
forbearance  is  not  valid  where  there  was  originally  no  caufe  of 
aclion;   a-,  in   confideration  of  forbearance  of  a  fuit  upon  a  con- 

(g)  Vide 7  Mod.  13.  Stra.  674.  2  Term  Rep.  71.  1  Efp,  Rep  117. 
261.  Bayleyon  Bills,  121,  2  Ed.  Ckmtj  .  .  13,9.51.  VouLl.  Treat. 
of  Eq.  1  V.  343.  2  Ed. 

(A)   3  Bar.  1 669. 

(i)  Per  Lord  Loughlorougb,  in  the  cafe  of  M'uidlcion  v.  Ld.  K\r.j'n, 
2,  Vef.  jun.  4c 8. 

(i)  Loin.  Dig.  tit.  Action  on  the  c?.re  ;:oon  Affiimhfit,  B   1. 

{I)  Vide  Cr*.  El.  5 \7.  6+3,  4.  768.  848.  videfoj,  Part  ill. 

tracl; 
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trat~l  made  by  a  married  woman  (/;;).  A  promife  in  confideration 
effurceaftng  ofafu'it  is  good ;  for  that  is  a  benefit  to  the  defendant, 
and   a    prejudice  to   the  plaintiff,    though  the  adtion  is  not  dif- 

charged  (;/). 

So,  in  confideration  of  the  difcharge  of  a  debt,  or  the  delivery 
of  a  bond,   or  other  fecurity  {o). 

So,  in  confideration  of  the  proof  of  a  debt,  for  it  is  a  charge  to  the 
plaintiff;  as,  if  an  executor  promife,  in  confideration  of  the  proof 
of  the  delivery  of  goods  to  his  tt  ftator,  to  pay  for  them  (/>).  So, 
if  the  parties  agree  to  a  particular  manner  of  trial  of  the  validity  of 
a  debt,  it  fhall  be  determined  in  fuch  manner  (q). 

So,  in  confideration  of  any  particular  fervice  or  labour  by  the  party 
to  whom  the  promife  is  made ;  as,  to  procure  the  enjoyment  of  a 
houfe  ;  (r)  or  to  procure  a  note,  &c.  from  the  debtor  of  the 
party  promifing(j). 

Or,  in  confideration  that  the  plaintiff  would  act  for  the  defen- 
dant as  a  commiffioner  to  examine  witneffes  (/). 

So,  in  confideration  of  permijfion  given  to  do  an  ail  ;  as,  to  permit 
a  wife  to  take  out  administration  duiatrte  minori  atate  of  her  fon  ; 
for  it  does  not  belong  to  her  (y). 

So,  in  confideration  of  leave  of  abfence  from  a  regiment  for  a 
reafonable  time  (x). 

So,  in  confideration  of  any  other  ac7,  by  which  the  defendant  has 
benefit ;  as,  in  confideration  that  the  plaintiff  would  deliver  to 
the  defendant  certain  goods,  in  which  the  plaintiff  had  only  a 
fpecial  property  ;  for  the  defendant  has  a  benefit  by  the  prefent 
poffeffion  (y). 

So,  in  confideration  of  the  releafe  of  an  equity  of  redemp- 
tion (z).- 

So,  a  promife  in  confideration  of  the  affignment  of  an  uncertain 

debt  (a). 

So,  a  promife  to  accept  a  bill  in  confideration  of  the  acceptance 
of  another  of  equal  amount  (b). 

(m)  Stra.  94. 

(n)  Hob.  2  16.  z  Rol.  Abr.  19. 1.  20.  30.  2  Bulft.  41.  Pal.  394. 

(0)  Com.  Dig.  tit.  Action  upon  AJumpfit,  B.  3. 

{p)   1  Leon.  93.    1  Sid.  57.  369.    T.  Ray.  32.  153.    Cro.  El.  67. 

(gJsLev.  241.        (rj  Yelv.  11.  (j)  2  Vent.  7 1.  74. 

(/)   Show.  342.        (v)  1  Kol.  Abr. 2 1.I.30.      (x)  1  Ld.  Raym.312. 

(y)  Cro.  El.  218.    Vide  Yelv.  4.  50.  128.  (a)  Ld.  Raym.  662 

(a)   2  Bl.  Rep.  820,  {&)   7  Term  Rep.  569.  2  H.  Bl.  570. 

7  So# 
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So,  in  cot  fun ration  of  marriage;  as,  upon  a  communication  of 
a  marriage,  a  coufin  of  the  hufhand  promifcs  the  wife  to  give 
her  100/.  if  the  hufband's  father  does  not  affure  fuch  land (c). 

So,  a  difcharge  of  a  promife  of  marriage  by  a  woman  to  a  man 
is  a  good  confideration  (d). 

So,  in  confidcration  of  the  voluntary  performance  of  an  act,  which 
the  plaintiff  was  compellable  to  perform  ;  as,  if  the  plaintiff  will  dif- 
charge a  debt,  for  which  he  and  the  defendant  are  fureties,  the  de- 
fendant will  repay  the  moiety  (<?). 

So,  a  promife  to  cancel  a  bond  in  confidcration  that  the  obligee 
will  pay  the  fingle  fum  due  upon  it  (/). 

Of  Mutual  Proinfes. 

A  promife  for  promife  is  a  good  confideration  ;  as  in  confidera- 
tion  of  a  reciprocal  promife  of  marriage. 

Thus,  in  the  cafe  of  Hcbdcn  v.  Rutter(g),  the  plaintiff  declared, 
that  in  confiJeration  that  (lie  promifed  to  marry  the  defendant,  the 
defendant  promifed  to  marry  the  plaintiff:  and  averred  that  the 
plaintiff  requefled  the  defendant  to  marry,  but  the  defendant  re- 
fufed,  &c.  And  to  this  declaration  the  defendant  demurred.  And  it 
was  faid,  that  there  was  not  any  confideration  -,  for  marriage  is  a 
matter  merely  fpiritual,  and  no  ground  for  affumpft  at  common  law. 
Sed  per  Curiam,  "  the  declaration  and  confidcration  in  this  cafe 
*'  are  good  ;  tor  marriage  is  a  preferment,  and  the  lofs  of  it  is  a  tem- 
"  poral  lofs." 

So,  where  one  Nichols  brought  an  action  of  affiimpfit  againft  Rayn- 
Ired,  declaring  that  in  confideration,  that  Nichols  promifed  to  deliver 
to  Rayubred  a  cow,  Raynbred  promifed  to  deliver  him  50/.  Thi$ 
was  adjudged  a  fufheient  confideration,  it  being  promife  for  pro- 
mife (J:). 

It  is  obferved  that  mutual  promifes  mud  be  made  at  the  fame- 
time,  otherwife  they  will  be  nuda  pafla  (i). 

(c)  Cro.  El.  f>3,  4.   Het.  50. 

[d)  1  Rol.  Am-  470.  1.  .-.    Sty.  295.303.  T.  Raym.  4C0. 

(.-)  1  Rol.  Abr.  20. 1.  50.     (/)  Cro. Car.  8.  .  (  ro.  EL  19+. 

(g)  I  Sid.  180.  See  alf)  i  Rol.  Abr.  22. 1.  5.  I  Lev.  147.  Cart.  23^. 
Mod.  Caf.  155.     1  Salk.  24.    5  Mod.  41 1.    Ld.  Raym.  386;  S.  P. 

(/j)  Hob.  38.  See  alio  Cro.  EL  543,  7c*.  4  Leon.  :.  Yelv.  1^4. 
iWilf.88.  S.  P        (i)  Hob.  88. 

We 
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We  have  before  (£)  feen  that  a  confideration  of  forne  fort  or 
other  is  fo  abfolutely  necefTary  to  the  forming  of  a  contract,  that 
a  nudum  patlum,  or  agreement  to  pay  any  thing  on  one  fide, 
without  any  compenfation  on  the  other,  is  actually  void  in  law 
and  a  man  cannot  legally  be  compelled  to  perform  it. 

Therefore,  if  a  man  gratuitoujly,  or  in  consideration  of  natural 
ejfetlion,  or  of  friendjhip,  promifes  another  to  give  him  a  fum  of 
money  on  a  day  to  come,  this  is  nudum  pactum t  and  cannot  be 
enforced  at  law.  For  though  a  gratuitous  undertaking,  ferioufly 
made,  is  certainly  fufficient,  to  form  the  bafis  of  a  moral  and 
honorary  obligation,  and  ought  not  to  be  receded  from  without 
fome  adequate  reafon  ;  yet,  in  general,  a  perfon  making  fuch 
a  promifedoes  not  thereby  intend  to  fubjeet  himfclf  to  legal  refpoii- 
fibility  and  the  object  of  the  law  is  rather  to  give  effect  to  contracts 
founded  upon  the  mutual  exigencies  of  focicty,  than  to  compel  the 
execution  of  a  voluntary  engagement  of  mere  donation. 

So,  if  one  buy  goods  for  money,  and  no  money  be  paid,  nor  earn- 
eft  given,  ncr  day  fet  for  payment,  nor  the  goods,  or  any  part 
of  them,  delivered  ;  here  no  action  lies  for  the  money,  or  the  goods 
fold,  but  the  owner  may  fell  them  to  another  if  he  will  j  there  be- 
ing no  confederation,  but  a  mere  agreement  to  buy  (/). 

So,  where  A.  having  propofed  to  fell  goods  (m)  to  B.  gave  him  a 
certain  time  at  Lis  requeft  to  determine  whether  he  would  buy 
them  or  not ;  B.  within  the  time  determined  to  buy  fhem,  and 
gave  notice  thereof  to  A. ;  yet  it  was  holden  that  A.  was  not 
liable  to  .an  action  for  not  delivering  them,  for  B.  not  being 
bound  by  the  original  contract,  there  was  no  confideration  to 
bind  A. 

So,  where  a  carpenter  had  undertaken  to  build  an  houfe,  and  for 

not  doing  it,  the  party  brought  an  action  againft  the  carpenter, 

but  becaufe  it  did  not   appear  that  he  was  to  have  any  thing  for 

building   the  houfe  •>    it   was  adjudged  that  the  action  would  not 

lie  (n). 

So,  if  the  conj, "deration  be  not  benficial  to  the  party  premifing^  nor 
c«y  trouble  or  prejudice  to  the  party  to  whom  the  promife  is  made,  it 
is  not  good  :  as  if  a  promife  be  made  by  an  executor,  or  an  heir  at 

(4)    Ante,  9.         (/)  Dy.  30.  a. Bro.  tit.  Contract.    Shep.  Touch.  224. 
(m)   3  Term  Rep.  653. 

\n)  1  Rol.  Ahx.  9. 1.  40.  PI.  Com.  309.  See  alfo  2  Ld.  Raym.  919. 
c  Term  Rep.  143.  149. 

law, 
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law  who  has  no  aflcts,  ir^eonfiicr-ation  of  forbearance,  to  pay     5* 
the  debt  of  the  teftator  («)."  ^//^IZZ,  Jec<  /•£*•*  «  #•  ?'G(/j¥> 
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So,   if  an  heir  promife  in  confideration  of  the  forbearance  of  a  ^^/^* 
fuit  in  Chancery,  to  which  he  was  not  liable  (j>).  Sc<-  <vS' 

So,    if  a  mat-  promife  payment  to  an  affignee,  in  confidcn,cion/>'    --»  c- 
that  he  will  accept  him  for  his  debtor  (7).  /^'  ^^ 

So,  in  confideration  of  relinquishing  an  ajjumpft,  which  was 
void  ;  (r)  or,  in  confideration  of  a  difcharge  from  a  tortious 
arrefl  (/). 

So,  if  a  woman  after  the  death  of  her  hufband  prorrife,  in  con- 
fideration that  the  plaintiff,  a  creditor  of  her  late  hufband,  will  per- 
mit her  to  take  out  adminiftr \tion  to  her  hufband,  (he  will  pay 
him  his  debt ;  this  is  not  a  valid  confideration  ;  for  the  admini- 
ftration  belongs  to  the  wife  (/). 

So,  in  confideration  of  a  leafe  at  will,  for  he  may  determine  it 
at  his  pleafure  (v). 

But  if  there  be  any  benefit ,  labour,  or  prejudice,  hoivever  triflings 
it  is  deemed  a  fuffcient  confideration. 

Thus,    in   the   cafe  of    Sir    Anthony   Sturtyn  v.  Albany  (x),  the 

plaintiiT  had    made  a  leafe   to   J.  S.    of  land    for   life   rendering 

rent ;  J.  S.  granted  all  his  eft  ate  to    the  defendant ;  the  rent  was 

behind  for  feveral  years ;  the  plaintiff  demanded   the   rent  of  the 

defendant,  who  promifed,  that  if  the  plaintiff  could  fhow  to  him  a 

deed  that  the  rent  was   due,  he  would  pay  to   him  the  rent  and 

arrearages  :  the  plaintiff  alleged  that  on  fuch  a  day,  &c.  he  fhowed 

the  defendant    the   indenture   of    leafe    by   which  the  rent   was 

due;  but  notwithstanding  this,  the  defendant  refufed  to  pay  the 

rent  and    arrearages  due   for    four    years ;  and   for  the  recovery 

thereof,    the  action  was  brought.     A  motion  was  made  in  arreft 

of  judgment,  that  there  was  no  confideration  to  ground  an  affumpft ; 

for  the  mere   fhowing    of  the  deed  is  no  confideration   in  law. 

But  the   court  gave  judgment  for  the    plaintiff  upon  this  ground, 

that  when  a  thing  is  to  be  done  by  the  party  to  whom  the  promife 

is  made,  be  it  never  fo    fmall,   this  is  a  fufficient  confideration  to 

fupport  an  action  ;  and  here  the   fhowing   of  the  deed  was  to 

(0)  Mo.  782,3.   1  Rol.  Abr.  28.  1.  3c.  (p)  Cro.  El.  206. 

(?)    1  Saund.  210.        (r)   1  Rol.  Abr.  26.  I.  10.       (/)  Yelv.  2$,  6. 
(/)  Mo.  685.     1  Leon.  240.         (v)  1  Rol.  Abr.  53. 1.  37. 
(*)  Cro.  El.  67;  150, 

Vol,  I.  C  avoid 
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avoid  a  fuit.— The  Reporter  makes  t\\c  following  note:  "  In  thi.< 
"  cafe  it  was  alleged,  that  it  had  been  adjudged,  when  one 
"  affumeth  to  another,  that  if  he  can  (how  him  an  obligation 
"  in  which  he  was  bound  tohim,  that  he  would  pay  him,  and 
"  he  did  fhow  the  obligation,  &c.  that  no  action  lieth  upon  this 
"  affitmpfit ;   which  w*s  affirmed  by  the  juftices." 

So,  in  Fvflcr  v.  Scarlett  (y),  the  pi  limiffucclared,  that  whereas 
he  and  one  Willington  fubmitted  themfelves  to  the  :.r  itr.iment  of 
A.  and  B.  of  all  matters,  &c;  that  A  and  B.  awarded  the 
plaintiff  fhouic  relcafe  to  Wiliingttm  all  debts  which  he  owed  him  ; 
and  that  Willington  fliould  affure  to  the  plaintiff  certain  lands 
whi  h  he  held  for  life,  the  reyerfion  to  tne  plaintiff;  and  that  the 
defendant-  and  one  Putter,  who  pretended  to  have  a  leafe  of  the 
lands,  fliould  feal  a  deed  to  the  plaintiff,  that  they  fhould  affure  to 
the  plaintiff  their  leafe  and  intereft  in  the  laid  lands :  that  after 
the  arbitrament,  in  confideration  that  the  plaintiff  did  affume  to 
Willington  to  Hand  to  and  perform  the  arbitrament,  the  defendant 
did  affume,  that  he  and  Puttery  upon  a  request  made  '  to  them, 
would  convey  the  faid  land  to  the  plaintiff;  the  plaintiff  averred 
that  he  had  performed  the  award  on  hi3  part,  and  had  requefted 
the  defendant  that  he  and  Putter  would  convey  the  land,  &c. 
which  they  had  not  done. — It  was  moved  in  arrelt  or  judgment 
that  there  was  no  confideration  to  bind  the  defendant,  for  he  took 
no  benefit  thereby.  But  the  Court  held  clearly  the  contrary, 
that  it  was  a  good  confideration  ;  for  by  reafon  of  the  promife  the 
plaintiff  was  drawn  to  make  the  relenfe  ,  and  it  is  not  material 
that  the  defendant  took  no  benefit  by  the  releafe. 

So,  the  common  law,  in  fome  cafes,  conGders  the  mere  en- 
trusting a  thing  with  another,  and  his  undertaking  the  care  of  it, 
a  fufficient  confideration  for  his  faithful  discharge  of  the  trult. 
And  therefore,  though  a  perfon  who  gratuitoufly  engages  to  do 
an  act  for  another,  is  not  liable  in  law  to  an  action  for  not 
doing  it ;  yet  if  goods  are  delivered  to  him,  and  lie  undertakes  to 
carry  them,  or  do  fomething  about  them  without  any  reward, 
an  action  of  ajfumpfit  will  lie  on  this  bailment,  if  there  be  any 
neglect  on  the  part  of  the  bailee  by  which  the  goods  are 
fpoiled. 

(j)  Cro.  El.  70. 

This 
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This  was  one  of  the  points  fettled  in  the  cafe  of  Coggs  v. 
Bcnard,  (■  )  which  was  an  action  of  ajfumpfit,  wh<  rein  the  plain- 
tifF  decla  ed,  that,  whereas  the  defendant  undertook  fafely  and 
fecurely  to  Lake  up  fcveral  hogfheads  of  brandy,  then  in  a  certain 
cellar  in  D.  and  fafely  and  fecurely  tu  lay  them  dov.n  again  in 
a  certain  ether  cellar  in  W.  but  that  the  laid  defendant  and  his 
iervants  fo  negligently  and  improvidently  put  them  down  again 
into  the  find  other  cellar,  that  for  want  of  care  in  the  defendant 
and  his  fervants,  one  of  the  caflcs  was  ftaved,  and  a  great  quantity 
of  brandy  was  loft.  A  motion  was  made  in  arreft  of  judgment, 
becaufe  it  was  not  alleged,  in  the  declaration,  that  the  defendant 
was  a  common  porter,  nor  averred  that  he  had  any  thing  for  his 
pains.  But  to  the  fecond  objection  "  that  there  was  no  confidera- 
«'  tion  to  ground  the  promife,  and  that  the  undertaking  was  nudum 
«' paElum"  H'Jty  Chief  Juftice,  and  the  reft  of  the  court,  an- 
fwered,  that  the  owner's  trufting  the  defendant  with  the  goods,  was 
a  fufficient  confideration  to  oblige  him  to  a  careful  management. 
Indeed,  if  the  agreement  had  been  executory,  to  carry  thefe 
brandies  from  one  place  to  the  other  fuch  a  day,  the  defendant 
had  not  been  bound  to  carry  them  ;  but  this  was  a  different  cafe  5 
for  ajfumpfit  did  not  only  fignify  a  future  agreement,  but  in  fuch  a 
cafe  as  this,  it  fignifies  an  actual  entry  upon  the  thing,  and  taking 
the  truft  upon  himfelf.  And  if  a  man  will  do  that,  and  mif- 
carries  in  the  performance  of  his  truft,  an  action  will  lie  againft 
him  for  that,  though  nobody  could  have  compelled  him  to  do  the 
thing. 

And  upon  the  fame  principle,  it  was  holden  (a),  that  if  a  car- 
penter undertakes  to  build  or  repair  an  houfe,  and  he  does  it 
unfkilfully,  an  aclion  on  the  cafe  will  lie  againft  him  for  his 
misfeazance,  though  no  confideration  be  alleged. 


Of  a  pajl  or  executed  Confideration. 

If  the  confideration  is  wholly  paft  and  executed,  it  will  not 
fupport  a  fubfequent  promife,  unlcfs  the  confideration  was  exe- 
cuted either  at  the  exprefs  or  implied  requeft  of  the  party  pro- 
mifing.     For  it  is  not  reafonable  that  one  man  fhould  do  another 

(?.)  Ld.  Raym  909.    Et  tide  pojl,  Part  3,  tit.  Bailment  of  Goods. 
(a)    Rol.  Abr.  9. 1.  50.    Ld.  Raym.  919,  920.     5  Tcim  Rep.  149. 

C  2  a  kind- 
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a  kindnefs,  and  then  charge  him  with  a  recompence :  this  would 
be  obliging  him  whether  he  would  or  not,  and  bringing  him  under 
an  obligation  without  his  concurrence. 

Thus,  in  the  cafe  of  Hunt  v.  Bate ;  (b)  the  fervant  of  a  man 
was  arretted  and  imprifoned  in  the  Compter  in  London  for  a  tref- 
pafs ;  and  he  was  let  to  mainprize  by  the  manucaption  of  two 
citizens  of  London  (who  were  well  acquainted  with  the  mailer), 
in  confederation  that  the  bufinefs  of  the  mailer  fhould  not  go  un- 
done. And  afterwards,  before  judgment  and  condemnation,  the 
mailer,  upon  the  faid  friendly  confideration,  promifed  and  under- 
took to  one  of  the  mainpernors  to  fave  him  harmlefs  againft  the 
party  plaintiff,  from  all  damages  and  cofls,  if  any  fhould  be  ad- 
judged, as  happened  afterwards  in  reality;  after  this  the  furety 
was  compelled  to  pay  the  condemnation,  amounting  to  thirty- one 
pounds,  &c.  And  thereupon,  he  brought  an  a£tion  on  the  cafe> 
and  the  undertaking  was  traverfed  by  the  matter,  and  found m 
London  at  nijl  prlus  againll  him.  But  it  was  afterwards  moved 
in  arreft  of  judgment,  that  the  action  did  not  lie.  And  by  the 
opinion  of  the  court,  "  the  ad- ion  Iocs  not  lie  in  this  matter,  be- 
caufe  there  is  no  confideration  wh  fe'fore  the  defendant  ftiould  oe 
charged  for  the  debt  of  his  fervant,  uulefs  the  matter  had  n\"it 
promifed  to  difcharge  the  plaintiff  before  the  enlargement,  and 
mainprize  made  of  his  fervant,  f<"  die  mafic  did  never  make 
requeft  to  the  plaintiff  for  his  ferv  ..  to  do  fo  much,  but  he  did 
it  of  his  own  head."  "Wherefore  ju  gment  was  given  for  the  de- 
fendant. 

But,  in  the  fame  report,  it  is  add.*,  that  in  another  like  ac- 
tion brought  upon  a  pjomife  of  twenty  ppunds  made  to  the  plain- 
tiff by  the  defendant,  in  confideration  that  the  plaintiff,  at  the 
fpecial  injlance  of  the  faid  dtfindant,  had  t;.ken  to  wife  the  ccufin  of 
the  defendant ;  it  was  hold  .n  that  this  was  a  good  confideration, 
although  the  manage  was  executed  and  paft  before  the  under- 
taking and  proinife,  becauje  the  marriage  enjued  the  reaueji  of  the  de- 
fendant. 

So,  in  an  aclion  on  the  cafe,  (c)  in  confideration  that  the 
plaintiff,  at  the  requeft  of  the  defendant,  had  taken  fuch  a  one 
apprentice,  the  defendant  undertook  that  he  fhould  ferve  truly,  &c. 

(I)  Dy.  272.  a. 

(c)  Hil.  36.  Eliz.  Harris's  cafe,    Dy.  272.  a.  n   31. 

1  and 
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and  adjudged  that  this  is  a  good   confideration,   although  it  were 
pa  fled,   bee  Mile  It  was  at  the  rcqueft  of  the  defendant. 

So,  in  confutation  of  one  hundred  and  ten  poinds  given  to 
a  ftratfger,  (d)  at  the  iriuance  of  the  defendant,  the  defendant 
undertook  ;  and  adjudged  a  good  confederation,  although  it  was 
pafled,  bee  ;ufc  it  w  is  ~.t  the  in  L'  ice  of  the  defendant. 

The  <;iOin£>ion  takvn  in  thef:  caf  s  was  agreed  to  by  all  the  Juf- 
ti  \  i  1  Sidenbam  and  U  orlingtori  c:  fe,  [e)  which  was  an  r.  it  ion 
<A  ajfumpjit*  wmerein  tr.  plaint  •.  c1  r  d,  that  he,  at  the  requejt 
cj"  •    -  -     -i    »/,    was  (urety   an  :r  J.  S.    w\  o  was   arreted 

into  tl  e  King'j   Bench  upon  an  ai  of  30I.  and  that  afterwards 

for  the  default  or  J.  S.  he  v-as  conftrained  to  pay  thk.    20I,  ;    -ifter 
•which,  the  defendant^  meeting  with  th<    plaintiff",   promifed  him, 
for  the  fame  confideration,   that  he   woula    rej  ij    Jiat   30I.,  but 
which  he   afterwards  refufed ;  and  for  the  recovery   thereof  this 
action  was  brought.     It  was  objected  that  this  consideration  could 
not  maintain  the  action,    becaufe   the  confideration    and    promife 
did  not  concur  and  go   together.     Jnderfcn,   Ch.  J.  faid  :  "  This 
action  will  not  lie  ;  for  it   is  but   a   bare    agreement,   2nd   nudum 
6acJum,   becaufe  the  contract  was  determined,   and   not   in  effe  at 
the  time  of  the  promife  ;  but  he  faid,  it  is  otherwife  upon  a  consi- 
deration of  marriage,   for  marriage  is  always  a  prefciit   confidera- 
tion."     Windham  agreed  with  Andtrfotiy  and   he  put   the   cafe  in 
3  H.  7.    If  one  felleth  a  horfe  unto  another,  and   at   another  day 
he  will  warrant  him  to  be  found  of  limb  and  member,  it  is  a  void 
warranty  ;   for  that  fuch  warranty  ought   to   have  been   made   or 
given  at  fuch  time  as   the  horfe   was  fold  :   Periam,   Juftice,   con- 
ceived that  the  action  did  well  lie,   and  he  faid,   «  This  cafe  is  not 
like  unto  the  cafes  which  have  been  put  on  the   other  fide,  for 
there  is  a  great  difference  betwixt  contracts  and  this  cafe;  for  in 
contracts  upon  fale,  the  confideration,   the  promife,  and  the  fale 
ought  to  meet  together  ;  for  a  contract  is   derived   from  con  and 
trahere,  which  is  a  drawing  together,  fo  that  in  contracts  every 
thing  which  is  requifite   ought  to  concur  and  meet  together,   viz. 
the  confideration  on  the  one  fide,  and  the  fale  or  the  promife  on 
the  other  fide.     But  to   maintain  an  action  upon  an  ajjumpfit  the 
fame  is  not  requilite  •,  for  it  is  fufiicicnt  if  there  be  a   moving 

(J)  Eaft.  38  Ettz.  FoJa>s  cafe,  Dy.  272.  a.n.  31. 

(f)  2  Leon.  224. 

C  3  oaufe 
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caufe  or  confideration  precedent,  for  which  caufe  or  confedera- 
tion the  promife  was  made  ;  and  fuch  is  the  common  prac- 
tice at  this  day :  for  in  an  action  on  the  cafe  upon  a  promife, 
the  declaration  is  laid,  that  the  defendant  for  and  in  confidera- 
tion of  20I.  to  him  paid,  afterwards,  that  is  to  fay,  at  a  day 
after,  fuper  fe  ajpunpjit,  and  that  is  good,  and  yet  there  the  con- 
fideration is  laid  to  be  executed.  And  he  faid  that  the  cafe  of 
Hunt  v.  Baie>  would  prove  the  prefent  cafe  :  for  in  that  cafe  it  was 
adjudged  that  the  action  would  not  lie,  becaufe  the  confideration 
was  precedent  to  the  promife,  and  becaufe  it  was  executed  and 
determined  long  before.  But-  it  was  holden  by  all  the  Juftices, 
that  if  Hunt  had  requested  Bate  to  have  been  furety  or  bail,  and 
afterwards  Hu?:t  had  made  the  promife  upon  that  confiderafion, 
the  fame  had  been  good;  for  that  the  confideration  did  precede, 
and  was  at  the  inftance  and  requeft  of  the  defendant." — Rhodes, 
Juftice,  agreed  with  Periam,  and  he  faid,  "  Tl^at  if  one  ferve  me 
for  a  year  and  hath  nothing  for  his  fervice,  and  afterwards,  at 
the  end  of  the  year,  I  promife  him  20I.  for  his  good  and  faithful 
fervice  ended,  he  may  have  and  maintain  an  action  upon  the  pro- 
mife ;  for  it  is  made  upon  a  good  confideration  :  but  if  a  fervant  hath 
wages  given  him,  and  his  matter,  ex  abundant* ">  doth  promife  him 
iol.  after  his  fervice  ended,  he  fhall  not  maintain  an  adtion  for  the 
lol.  becaufe  there  is  not  any  new  caufe  or  confideration  preceding 
the  promife  ;"  which  difference  was  agreed  by  all  the  Juftices  :  and 
afterwards  upon  good  and  long  advice  and  confideration  had  of 
the  principal  cafe,  judgment  was  given  for  the  plaintiff,  and  they 
much  relied  upon  the  cafe  of  Hunt  and  Bate. 

So,  in  the  cafe  of  Tounfend  v.  Hunt,  (f)  where  the  plaintiff,  at 
the  rtqueit  of  the  defendant,  had  made  a  general  releafeto  him  and 
his  wife  (fhe  being  executrix  of  F.  T.  under  whofe  will  the 
plaintiff  claimed  a  legacy  of  60.L,  53I.  of  which  he  had  been  paid, 
and  had  afterwards  executed  the  rd^afe  in  queition),  the  defen- 
dant in  confideration  thereof  promifed  the  plaintiff,  that  if  his 
wife  did  not  pay  the  feven  pounds,  refulue  of  the  legacy  in  her 
life  time,  he  would  pay  it  after  his  wife's  death :  It  was  holden, 
that  though  the  promife  was  made  after  the  releafe,  yet,  foraf- 
much  as  the  releafe  was  made  at  the  defendant's  requeft,  and  the 
defendant  had  the  benefit  of  it,  the  promife  upon  this  confidera- 
tion was  good  enough. 

(f)  Cro.  Car.  408. 

So 
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So  alfo,  in  the  cafe  of  Bofden  v.  Sir  John  Tbitmt(g)  where  the 
plaintiff  declared,  that  whereas  the  defendant  requeftcd  the  plain- 
tiff to  give  his  credit  for  two  tuns  of  vine  for  one  Roberts,  to 
one  Fludd,  amounting  to  5c/.  ;  he  thereupon  gave  his  bond  of 
100/.  lor  the  payment  of  the  c.o/.,  and  foi  the  no  payment  there- 
of was  fucd,  and  enforced  to  pay  70/.  ;  and  mowing  this  to  the 
defendant,  he,  in  confideration  of  the  pi  nifes,  aflumed  to  the 
plaintiff  to  pay  the  70/.,  &c. — It  was  noved,  hat  thi  promife 
was  not  fuflicient,  it  being  upon  a  confideration  paft.  But  the 
court  held,  that  the  confideration  and  promife  were  valid  ;  be- 
caufe  Roberts,  ■.  non  the  plaintiff's  undert  gat  the  defendant's 
Tequeft,  had  credit  given  him  by  Fludd  and  the  plaintiff  was 
damnified  by  reafon  thereof,  which  in  confeience  the  defendant 
ought  to   fatisfy. 

So,  where  a  party  derives  benefit  from  a  paft  confideration,  the 
law,  in  fome  instances,  will  raife  an  implied  requeft  ;  as  where  a 
man  pays  a  fum  of  money,  or  buys  any  goods  for  me  without 
my  knowledge  or  requeit,  and  afterwards  I  agree  to  the  payment, 
or  receive  the  goods,  this  is  equivalent  to  a   previous  requeft.  xh) 

So,  in  confideration  that  the  plaintiff  had  buried  the  defendant's 
fon  or  wife,  during  the  abfenceor  feparation  ot  the  father  or  huf- 
band  ;    this  is  good  without  any  previous  requeft.  (/') 


Of  a  Confideration  executed  in  Part* 

If  a  confideration  be  executed  in  part  only,  and  is  continuing, 
it  will  fupport  a  iubfequent  promife. 

Thus,  in  the  cafe  of  Pearle  v.  linger,  (k)  which  was  an  a£tion 
of  ajfumpfit,  wherein  the  plaintiff  declared,  that  he  was  poffeffed  of 
certain  lands  for  years  ,  the  defendant,  in  confideration  he  had 
occupied  the  land,  and  had  paid  the  rent  to  the  defendant,  viz. 
lol.per  annum  t  all  the  time  he  had  occupied  it,    affumed  to  fave 

(g)  Cro.  Jac.  iS.   Yelv.  40. 

(/•)  See  1  Saund.  264 .  n.  I.  Str.  933.  2  Barnard  Rep.  5$.  *j\,  1^.0. 
%  Bur.  1671. 

(i)  T.  Raym.  260.  Dy .  ^72.  a.  n.  b.    Bui.  N.  P.  147.   1  H.  Bl.  90. 
\i)  Cro.  £1.  94.   1  Leon.  102.  S.  C. 

C  4  him 
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him  harmlefs  for  the  occupation  of  the  land  always  during  the 
term,  as  well  for  the  years  pad  as  to  come ;  and  alleged  that 
before  the  time  of  the  promife,  viz.  fuch  a  day,  &c.  his  beads 
were  taken  damage  fca fa  /it,  &c,  and  that  the  defendant  had  not 
faved  him  harmlefs  of  it.  It  was  moved  in  arred  of  judgment, 
that  there  was  no  confideration  to  maintain  the  action  ;  for  the 
confideration  and  caufe  of  the  promife  was  a  thing  done  before, 
viz.  the  occupation  and  payment  of  the  rent ;  which  being  pad, 
are  no  confiderations  for  a  thing  future  to  be  done. — But  it  was 
adjudged  for  the  plaintiff;  for  the  confideration,  that  he  was  in 
pofTeilion,  and  had  paid  his  rent,  and  was  to  pay  his  rent,  is  fuf- 
ficient  to  caufe  the  other  to  defend  his  poifeflion  for  the  time  paft 
and  to  come. 

So,  where  one  being  poffeflcd  of  a  fiiop  (/)  agreed  to  demife  it 
to  another,  paying  to  him  40s.  by  the  year,  and  10s.  for  the  lad 
quarter;  and  for  the  perfe&ir.g  the  agreement  each  gave  the  other 
ij-.,  and  afterwards,  in  confideration  of  the  premifes,  the  leflee 
promifed  to  give  the  leflbr  3c/.  and  affirmed  to  pay  it;  in  confi- 
deration whereof,  and  in  performance  of  the  contract,  the  leiTor 
maae  a  feafe  to  the  lefTee  accordingly  ;  and  the? ''ion  was  brought 
for  the  30/. — It  was  objected  that  there  wa»  no  good  confidera- 
tion expreffed  to  raife  the  promife  i^r  the  30/.,  the  fame  being 
grounded  upon  a  confideration  that  was  pad,  perfect,  and  exe- 
cuted, and  fo  no  good  confideration.  S.d  per  curiam.  Theleafe  here 
is  made  after  the  promife  ;  the  agreement  is  in  performance  of 
all,  not  of  part  ;  it  was  on  the  leile  -'s  p  rt  to  make  the  leafe  t© 
the  defendant,  and  on  his  part  to  pay  the  rent  of  40/;  and  the 
30/.  in  confideration  of  his  quietly  enjoying  the  fame,  which  is 
a  valid  promife,  founded  upon  a  good  and  fufficient  confidera- 
tion. 

So,  in  the  cafe  of  Warcop  v.  Morfr,(m)  the  plaintiff  declared, 
that  in  confideration  he  h  d  ought  of  the  defer  tant  three  parcels 
of  land  on  fuch  a  day,  the  defendant  tfterwards  on  another  day, 
promifed  to  make  him  a  fu  .dent  afluiance.  It  was  adjudged 
that  the  confideration  was  not  abfolutely  pad,  for  the  aflurancc 
was  the  fubdance  of  the  falc. 


(/)  Jones  r.  Claris    2  Built.  73.   Rol.  Abr.  12. 1.  5. 
{m)   Lro.  £1  138. 


So, 
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So,  a  promife  on  a  confiri.ration  executed  is  good,  if  there  were 
a  duty  before  ',  as  where  the  pi  .intiiT  declared  that  0:1  fuch  a  day, 
the  defendant  was  indebted  to  \\vr\  in  a  certain  fum,  for  divers 
goods  fold  to  him  ;  and  fo.  money  lent;  ..idalfo  for  money  due 
upon  an  account  dated  ;  fend  being  fo  imh-bteu,  the  defendant  in 
confideration  thereof  afterwards  on  fuch  a  day  pomifed  to  pay» 
&c.  It  wa»  ho.U'  n,  that  this  is  ;.  good  con  ler  ion  to  raife  an 
affuinpfit ;  for  th<  continuance  of  the  debt  is  a  confederation  con- 
tinuing and  fufficient  to  fupport  an  action.  (//) 


Of  a  Promife  in  Confukration  of  a  precedent  Debt 
or  Duty  voidable  by  Statute,  &c. 

"Where  a  man  is  under  a  moral  obligation,  which  no  court  of 
law  or  equity  can  enforce,  and promifes ,  the  honefty  and  rectitude 
of  the  thing  is  a  confideration:  As,  if  a  man  promife  to  pay  a 
juft  debt,  the  recovery  of  which  is  barred  by  the  ftatute  of  limi- 
tations: (0)  or,  if  a  man,  after  he  comes  of  age,  (p)  promifes  to 
pay  a  meritorious  debt  contracted  during  his  minority,  but  not  for 
neceiTaries ;  or  if  a  bankrupt,  in  aflluent  circumftances  after  his 
certificate,  promifes  to  pay  the  whole  of  his  debts ;;  q)  or  if  a 
man  promife  to  perform  a  fecret  trull,  or  a  truft  void  for  want 
of  writing  by  the  ftatute  of  frauds,  <V) 

In  fuch,  and  many  ether  inflances,  though  the  promife  gives  a 
compulfory  remedy  where  there  was  none  before  either  in  law 
or  equity  j  yet  as  the  promife  is  only  to  do  what  an  honefl  man 
ought  to  do,  the  ties  of  confeience  upon  an  upright  man  are  a  fuf- 
ficient confideration.  (j) 

A  fubfequent  promife,  however,  will  revive  that  which  is  void- 
able only ;  therefore  where  the  confideration  is  void  in  its  creation, 
no  promife  can  fet  it  up  again.  As,  if  all  the  creditors  of  an  in- 
folvent  confent  to  accept  a  compofition  for  their  demands  on  an 

(«)  Hodge  v.  Vav'tfor,  i  Rol.  Rep.  413.  Rol.  Abr.  12.  I.30.  ad^J. 
*3  *•  45-     Johnj:n  v.  AJktt,   I  Lev.  198.     Mo.  854. 

U)   Ld.  Raym    3S9.  (/>)   Stra.  690.    1  Term  Rep.  648. 

\q)  Cowp.  544.   Doug.  101.  n.   2  Term  Rep.  765.  Ni.  Pri.  Abr.  52. 

fr)   Cowp.  290. 

[s)  Per  Lord  MantJUU,  Cowp.  290.  See  alfo  2  Bl.  Com.  445.  3  Bof. 
and  rul.  249.  n,  a. 

affignment 
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aflignment  of  his  effects  by  a  deed  of  truft,  to  which  they  are  all 
parties,  and  one  of  them,  before  he  executes,  obtain  from  the  in- 
folvent  a  promifory  note  for  the  refidue  of  his  demand,  as  the  con- 
dition of  his  executing  the  deed,  the  note  is  void  in  law,  as  a 
fraud  on  the  reft  of  the  creditors  ;  and  a  fubfequent  promife  to 
pay  it  is  a  promife  without  confideration,  and  will  not  maintain  an 
action.  (/) 

Of  a  Confideration  'void  in  Part. 

If  a  contract  or  agreement  be  made  upon  two  confederations, 
and  one  of  them  cannot  be  performed ;  this  will  not  avoid  the 
contract  ;  and  in  an  action  thereon,  the  damages  mall  be  intend- 
ed to  be  wholly  given  for  the  good  confideration.  («) 

As  in  confideration  of  the  alignment  of  a  title  to  dower,  and  the 
not  fuing  an  attachment  out  of  chancery  upon  a  decree  ;  though  a 
title  to  dower  cannot  be  afiigned,  but  releafed  to  the  terre~tz- 
nant.  (v) 

So,  in  confideration  of  a  permiflion  to  remove  goods,  and  re- 
linquim  a  foreign  attachment,  though  it  cannot  be  relinquished. (w) 

So,  in  confideration  of  two  things  •,  and  one  of  them  is  infufli- 
cient ;  as,  in  confideration  of  forbearance  of  a  debt  due  from  the 
defendant  and  his  fon;  though,  as  to  the  debt  of  the  fon,  it  is  of  no 
value,  (x) 

And  the  void  confideration  need  not  be  proved,  (v)  But  if  one 
of  the  confideraiions  is  found  falfe  by  the  jury,  the  action 
fails,  (z) 

Or,  if  one  of  the  confiderations  is  unlawful,  that  vitiates  the 
whole,  and  the  plaintiff  {hall  recover  for  nothing  ;  as,  in  confidera- 
tion of  2/.,  and  the  efcape  of  R. ;  for  the  permiting  the  efcapo*is 
unlawful,  (a) 

(l)    Cocljhott  v.  Bennett,   2  Term  Rep.  76?. 

(u)  Cro.  El.  149.     1  Sid    *8.  Contra.    4  Leon.  3. 

[v)  Cro  El.  847.. I  Rol.  Abr.  30.  1    15.  (w)  Yelv.  $6. 

(x)    1  Sid.  38.    T.  R-iym,  32. 

(y)  Com.  Dig.  tit.  Action  upon  A/Jumpfit,   B.  13. 

(a)   Cro.  El.  848. 

(a)  Cro.  EI.  199.     See  alfo  1  Sid.  38.    4  Leon.  3.    Cro.  Jac.  103. 


Of 
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Of  a  Confideration  arifing  from  a  third  P  erf  on. 

A  promife,  in  fome  cifes,  is  valid,  though  the  confuleration  on 
which  it  is  m^de  arife  in  part  from  another;  as  if  a  man  promife 
a  pigs  of  lead  to  A.,  and  hi*  executor  give  lead  for  that  purpofe  to 
B.  who  undertakes  to  deliver  it  to  A.  5  an  action  lies  by  A.  againfl 
B.  upon  his  undertaking.  (/>) 

So,  in  the  cafe  of  Duttcn  and  wife  v.  Pool,  (c)  the  plaintiff  de- 
clared, that  his  wife's  father  being  feized  of  certain  lands,  now 
defcended  to  the  defendant,  and  being  about  to  cm  down  1000I. 
worth  of  timber  off  from  the  faid  lands  to  raife  a  portion  for 
his  daughter,  the  defendant,  being  his  heir,  p'omif:d  the  father, 
in  confideration  that  he  would  forbear  to  fell  the  timber,  that  he 
would  pay  the  daughter  ioool.  After  verdict  for  the  plaintiff, 
upon  mn  affitmpfit,  it  was  moved  in  arreft  of  judgment,  that  the 
action  ought  not  to  have  been  brought  by  the  daughter,  but  by 
the  father,  or  if  the  father  were  dead,  by  his  executors,  for  the 
promife  was  made  to  the  father,  and  the  daughter  was  neither 
privy  nor  interested  in  the  confideration,  nothing  being  due  to 
her  :  but  Scruggs,  Ch.  J.  faid,  that  there  was  fuch  apparent  con- 
fideration of  affection  from  the  father  to  his  children,  for  whom 
nature  obliged  him  to  provide,  that  the  confideration  and  promife 
to  the  father  might  well  extend  to  the  children.  Judgment  for  the 
plaintiff;  for  the  fon  had  the  benefit  by  having  the  wood,  and  the 
daughter  had  loft  her  protion  by  thefe  means. 

But,  in  general,  it  is  neceffary  that  the  confideration  on  which 
the  promife  is  founded  fhould  move  from  the  party  in  whofe 
favour  the  promife  is  made. 

Thus,  in  the  cafe  of  Bourne  v.  Ma/on,  (d)  where  the  plaintiff 
declared,  that  A.  being  indebted  to  the  plaintiff  and  defendant  in 
two  feveral  funis  cf  money,  and  B.  being  indebted  to  A.  in  ano- 
ther fum,  and  there  being  a  communication  between  the  par- 
ties, the  defendant,  in  confideration  that  A.  would  permit  the 
defendant  to  fue  B.  in  A.s  name  for  the  recovery  of  the  fum 
due  from  B.  to  A.  promifed  that  he,  the  defendant,  would  pay 
A.'s  debt  to  the  plaintiff,  and   alleged  that  A.  permitted  the  de- 

(£)   1  Rol.  Abr.  27. 1  40.31.I.5. 

(c)  z  Lev.  210.    j  Vent.  318.  332.    T.  Raym.  302.  S.  C. 

\d)  1  Vent.  6. 

ferrdant 
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fendnnt  to  fue  accordingly,  and  that  he  recovered  :  after  verdict 
for  the  plaintiff,  upon  noti  ajfmnpftt,  it  was  moved  in  arreft  of  judg- 
ment, that  the  plaintiff  could  not  maintain  this  action  :  and  of  this 
opinion  were  the  court,  obferving,  that  the  plaintiff  was  a  mere 
ftranger  to  the  confideration,  having  done  nothing  of  trouble  to 
himfeif,  or  of  benefit  to  the  defendant. 

So,  in  the  cafe  of  Crow  v.  Rogers,  (c)  where  the  plaintiff  de- 
clared, that  J.  S.  was  indebted  to  the  plaintiff,  and  it  was  agreed 
between  J.  S.  and  the  defendant,  that  the  defendant  fhould  pav  to 
the  plaintiff  the  debt  due  to  him  from  J.  S.,  and  that  J.  S.  mould 
make  the  defendant  a  title  to  a  houfe,  in  confideration  whereof  the 
defendant  promifed  to  pay  to  the  plaintiff  the  debt  due  to  hiin 
from  J.  S.,  and  then  averred  that  J.  S.  was  always  ready  to  per- 
form his  part  of  the  agreement :  on  demurrer,  judgment  was  giveri 
for  the  defendant,  becaufe  the  plaintiff  was  a  ftranger  to  the  con- 
fideration. 


Of  a  Confideration  which  the  Party  cannot  perform* 

The  confideration  mull:  be  fuch  as  the  party  to  whom  a  promifu 
is  made,  has  a  power  by  law  to  perform  or  caufe  to  be  performed. 

Thus,  in  thscafe  of  Harvey  v.  Gibbons,  (/)  the  plaintiff  declared, 
that  he  being  bailiff  to  J.  S.,  the  defendant  in  confideration  that 
the  pLintiff  would  difcharge  defendant  of  a  debt  due  to  J.  S.,  pro- 
mifed, Sec.  After  vtrdicil  and  judgment  for  the  plaintiff  in  the 
court  below,  it  was  rererfed  in  B.  R.  becaufe  the  plaintiff  could 
not  discharge  a  debt  due  to  his  matter. 

The  principle  eftablifhed  by  the  preceding  cafe,  was  recognized 
by  Lord  Ktnyotr,Clt.  J.  in  the  cafe  of  Nerot  v.  Wallace,  (g),  where 
the  confideration  was  tnat  tn^  plaintiffs,  who  were  affignees  under 
acommiffionofbankrv.pt  againft  J.  S.  would  forbear  to  proceed  to 
have  the  examination  ;f  J.  S.  taken  before  the  comrniffioners  con- 
cerning certain  fums,  vith  which  J.  S.  was  charged,  and  that  the 
comrniffioners  would  forbear,  and  defift  accordingly.  Lord  Ken- 
yon  faid,  "  The  ground  on  which  I  found  my  judgment  is  this ; 

((f).Stra.  592.  Seealfoi  Vin.  Abr.  333.  to  337.    1  Bof.  and  Pul.  ioi» 
n.c.    3  Bof  and  Pul.  149  n.  a. 

(/)  2  Lev.  161.         {g)  3  Term  Rep.  22. 

that 
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tnat  ev-:rv  per  Ton,  who  In  con  fid  ration  of  fome  advantage,  either 
to  himfclf  or  another,  promifes  a  benefit,  mufr.  have  the  power  of 
conferring  that  benefit  up  to  the  extent  to  which  that  benefit  pro- 
fwiT-'S  to  go;  and  that  not  only  in  fact,  but  law."  Now  the  pro- 
rnife  made  by  the  afli^nees  in  this  cafe,  which  was  the  conflagra- 
tion of  the  defendant's  promife,  was  not  in  their  power  to  per- 
forni;  becaufe  the  commillioncrs  had  neverthelefs  a  right  to  exa- 
mine the  bankrupt.  And  no  coilufion  of  the  aflignees  could  de- 
prive the  creditors  of  the  right  of  examination,  which  the  com- 
mi (honors  would  procure  them.  The  afiignees  ftipulated,  not 
only  for  their  own  atts,  but  alfo  that  the  commiffioners  fhould 
forbear  to  examine  the  bankrupt  but  clearly  they  had  no  right  tc* 
tie  up  the  hands  of  the  commiflioners  by  any  fuch  agreement. 
And  if  any  propofal  of  that  fort  had  been  made  to  the  commiflion- 
ers, they,  as  adding  in  a  public  duty,  would  have  been  guilty  of 
a  breach  of  that  duty  in  acceding  to  it. 


CHAPTER 
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CHAPTER  III. 


Of  Illegal  Contracts. 


ALL  contracts  or  agreements  which  have"  for  their  object  any 
thing  which  is  repugnant  to  ju  lice,  or  againil  the  general 
policy  of  the  common  law,  or  contrary  to  the  provifions  of  any 
ftatute,  are  void  :  For  ex  turpi  onitaclu  actio  non  oritur ,  is  a  rule 
both  in  law  and  equity,  (a)  And  whenever  a  contract  or  agree- 
ment is  entered  into  with  a  view  ro  contravene  *any  of  thefe  ge- 
neral principles,  there  is  no  iorm  of  word j,  however  artfully  in- 
troduced or  omitted,  which  can  prevent  courts  of  law  and  equity 
from  inveltigating  the  truth  of  the  tranfaction. 

Thus,  in  an  action  upon  a  bond  (b)  given  for  compounding  3 
profecution  for  perjury,  it  was  argued,  in  fupport  of  the  action, 
that  no  averment  could  be  admitted  of  the  bond  having  been  given 
for  fuch  a  confideration,  becaufe  it  did  not  appear  in  the  condi- 
tion. But  to  this  it  was  anfwered  by  Lord  Ch.  J.  Wilmot,  u  that 
"  the  manner  of  the  tranfaction  was  to  gild  over  and  conceal  the 
"  truth  ;  and  whenever  courts  of  law  fee  fuch  attempts  made  to 
<c  conceal  fuch  wicked  deeds,  they  will  brulh  away  the  cobweb 
**  varnifli,  and  fhow  the  tranfactions  in  their  true  light.  This 
"  is  an  agreement  to  flifle  a  profecution  for  wilful  and  corrupt 
u  perjury,  a  crime  moft  detrimental  to  the  commonwealth  ;  for 
"  it  is  the  duty  of  every  man  to  profecute,  appear  againft,  and 
"  bring  offenders  of  this  fort  to  juftice.  This  is  a  contract  to 
"  tempt  a  man  to  tranfgrefs  the  law,  to  do  that  which  is  inju- 
"  rious  to  the  community :  it  is  void  by  the  common  law  ;  and 
(i  the  reafon  why  the  common  law  fays  fuch  contracts  are  void,  is 
(f  for  the  public  good.       Ton  flail  not  flipulate  for   iniquity.     All 

(a)  See  Fonbl.  Treat,  of  Equity.   I.V.  Bk.  1.  c.  4.  f.  4.  n.  y. 

(£)  Collins  v.  Blanterny  2Wils.  341.  347.  Seealfo  1  F.Wms.  156.  220. 

"  writers 
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t(  writers  upon  our  law  ngree  in  this,  no  polluted  hand  flnll  touch 
"  the  pure  fountains  of  juftice." 

But,  a  contract  or  agreement  muft  be  unlawful  at  the  time  of 
making  it,  otherwifc  it  cannot  be  fet  afide ;  for,  it  is  faid,  (c)  the 
law  knows  of  no  contract  but  what  was  good  or  bad  at  the  time  of 
the  contrail  made;  it  cannot  be  one  or  other,  according  to  a  fub- 
fequent  contingency. 

In  this  chapter  it  will  only  be  neceffary  to  take  a  general  view 
firft,  of  contracts  and  agreements  which  are  void  by  the  common 
law  ;   and  fecondly,    of  thofe  which  are  prohibited  by  Statute. 

In  confidering  thefe  which  come  under  the  firft  clafs,  it  is  hard- 
ly neceffary  to  (late  that  every  contract  or  agreement  which  has 
for  its  object  any  thing  forbidden  by  the  lav/  of  God  :  as  to  commit 
murder,  theft,  perjury,  or  the  like,  is  void  by  the  common  law. 
Therefore  if  a  man  is  under  an  obligation  to  pay  to  another  20/,  if 
he  will  kill  or  rob  fuch  a  perfon  ;  this  is  a  void  obligation,  and 
creates  no  right,  (d) 

The  common  law  alfo  prohibits  every  thing  which  is  unjuft,  or 
contra  bonos  mores.  Therefore  a  contract  or  agreement  which  is 
made  in  contravention  of  thefe  general  principles  is  void  :  for 
in  fiance,  if  A.  promife  in  consideration  of  20/.  paid  to  him  by  B. 
he  will  pay  B.  40/.  if  he  does  not  beat  J.  S.  out  of  fuch  a  clofe  : 
this  is  illegal  and  void,  [e) 

So,  if  A.  requeft  B.  to  beat  another,   and  promife   to  fave  him 
harmlefs ;    this    is  a   void  confideration,    for   the  act    is   unlaw- 
ful.(/) 

But,  it  is  faid,  (g)  if  I  requeft  another  to  enter  into  B.'s  land, 
and  in  my  name  to  drive  out  the  beafts,  and  impound  them,  and 
promife  to  fave  him  harmlefs,  this  is  a  good  njfumpfitt  though  the 
act  is  tortious. 

Future  Cohabitation,  &c.~]  Contracts  entered  into  with  a  view  to  fu- 
ture cohabitation  and  prostitution  are  illegal  and  void,  as  being  againft 

(c)   Per  Cur.    10  Mod.  67.     See  alfo  Bui.  N.  P.  146. 
(J)  Fitzh.  Abr.  tit.  Obligation  x 3.         (/)  2  Lev.  174. 
{/)  Hutt.  56.  («)  Per  Ihbart,  in  tht  cafe   of  Button  and  JVinch, 

Win.  49. 

public 


3  a  Of  Illegal  Cent  rafts  [Part  L 

public  morality,  (h)  But  an  engagement  merely  by  way  of  repa- 
ration for  pa/}  feduction  and  cohabitation  is  valid  ;  for  this  is  no 
more  than  what  a  man  ought,   in  honor  and  conference,  to  do.  {i) 

So,  a  contract  for  the  ufe  and  occupation  of  lodgings  which 
are  let  exprefsly  for  the  purpofesof  prostitution,  is  void,  {k) 

But  an  agreement  to  pay  for  the  wafhing  and  getting  up  of  ex- 
penfive  articles  of  drefs  for  a  proftitute  is  valid,  though  it  be 
known  to  the  party  by  whom  the  work  is  done,  that  the  dreffes  are 
to  enable  her  to  appear  at  public  places,   &c.  (/) 

A  contract  for  the  fale  of  prints  of  an  immoral  and  libellous  ten- 
dency has  alfo  been  holden  to  be  illegal  and  void,  (m) 

So,  all  contracts  and  agreements  which  have  for  their  object 
any  thing  contrary  to  principles  of  found policy  are  void  by  the  com- 
mon law.  {ti) 

Rejlraint  of  Trade.']     Under  this  defcription  may  be  ranked  con- 
tracts which  bind  any  to  a  total  reftraint  of  trade  ;    for  all  fuch 
obligations  are  contrary  to  principles  of  national  policy  ;  one  great 
.object  of  which   is   to  encourage  and   promote   trade.     There- 
fore it  has  been  holden,  that  a  promifo  or  obligation  which  binds 
any  to  a  total  reftraint  of  trade,  whether   for   a  limited  time,  or 
generally,   is  unlawful  and  void,  (o)     Eut,  if  a  man  for  a  good 
ConGderation  reftrains  himfelf  from   the  exercife  of  his  trade  in  a 
particular  place,  this  is  lawful :  for  the  policy  of  th^  nation  is  not 
concerned  in  what  place  a  man  exercifes  his  calling.     And  there 
may  happen  inftances  wherein  fuch  a  contxact  may  be   ufeful  and 
beneficial ;   as  to  prevent  a  town  from  being  over-ftocked  with 
any  particular  trade :  Or,  in   the  cafe  of  an  old  man,  who,   per- 
ceiving himfelf  under  fuch  circumftances  of  body  or  mind,   as 
that  he  is  likely  to  be  a  lofer  by  continuing  his  trade,  will  find 
it  better  to  part  with  it  for  a  conftderation  j  that,  by  felling-  his 


(b)  Walkers.  Perkins,  3  Burr.  1568.  See  alfo  2  Vcf.  160.  5  Vef. 
jun.  293. 

(/)  Armandale  v.  Harris,  2  P.  Wms.  432.  Cray  v.  Rookc,  Forreil.  153. 
burner  v.  Vaughan,  2  Wilf.  339. 

{k)  1  Efp.  Rep.  13.  Ni.  Pri.  Abr.  59,60.  Et  vide  pojl,  Part  III.  tit. 
Ufc  and  Occupation.  (/)   1  Bof.  and  Pol   340. 

(m)  Per  Lawrence  Juft.  in  Fores  v.  Johncs,  4  Efp.  Rep.  97.  vide  pof}, 
Part  III.  tit.  Goods  fold,  &c.  («)   Cowp.  39. 

(0)  Vide  Mitchelv.  Reynolds,  1  P.  Wms.  181.  Et  pojt,  Part  III.  tit. 
Contracts  in  Reftraint  of  Trade. 

cuftom. 
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cUflom,  he   may  procure  to  bimfelf  a  livelihood  which  he  might 
probably  have  lolt  by  trading  longer.  (/>) 

Rejlraint  of  Marriage.  ~\  Upon  the  fame  principle  of  public  policy , 
the  common  law  makes  void  all  contracts  and  agreements  which 
totally  reftrain  a  perfon  from  marrying  ;  or  from  marrying  any 
body  except  a  particular  perfon,  without  impoling  an  obligation 
to  marry  that  particular  perfon  :  Thus,  where  A.  promifed  B. 
that  he  would  not  marry  with  any  perfon  befides  herfelf ;  if  he 
did,  he  agreed  to  pay  her  1000/.  In  an  action  (0)  of  covenant 
upon  this  contradl,  the  Court  of  King's  Bench  held,  that  this  was 
an  agreement  in  reflraint  of  marriage  ;  for  it  was  not  a  covenant 
to  marry  the  plaintiff;  but  not  to  marry  any  one  elfe  :  and  yet 
fhe  was  under  no  obligation  to  marry  him  ;  fo  that  it  reftrained 
him  from  marrying  at  all,  in  cafe  fhe  had  chofen  not  to  permi; 
him  to  marry  her. 

Marriage  brocage  Contracts."]  So  alfo,  all  marriage  brocage  contraEls 
are  void.  (?)  Thefe  contracts  are  fo  called  from  the  circumftance 
of  their  promifing  a  reward  to  a  perfon  if,  by  reafon  of  the  in- 
fluence which  he  may  pofTcfs  over  one  of  the  parties  to  the  match, 
Which  is  fought  to  be  accomplifhed,  he  can  procure  a  marriage  be- 
tween them.  They  are  alfo  confidered  to  be  of  a  very  per- 
nicious tendency,  by  being  the  occafion  of  many  unhappy  mar- 
riages. 

Simoniacal  Contrails.^  So,  zWfmonipcal contracls  are  void  :  Thus, 
where  the  confideraticn  of  the  contract  was,  that  the  plaintiif 
would  procure  the  defendant  to  be  prefented  and  inflituted  to  a 
chapel,  which  was  a  donative  in  the  king's  gift ;  it  was  adjudged 
illegal,  on  the  ground  of  its  being  fimouy,  and  therefore  inca- 
pable of  fupporting  an  djjurhpfiti  (s) 


(?)  Vide  Mitchd  v.  Reynolds'  i  P.  WmS.  191.  £t  poji,  Part  III.  tit. 
Contracts  in  Reflraint  of  Trade. 

(q)  Lowe  v.  Peers,  .1  Bur.  222>.  See  alfo  2  Vern.  102  215.  2  Eq. 
Ca.  Abr.  246.    i  Atk   287.     2  Atk    538.540.     ioVefjun.429 

(r)  See  Arundel  v.  Trftiiltiait,  iCh.  Rep  47.  Hull  v.  fatter,  3  Lev. 
411.    Show.  P.  C   76.  4  IW  P.  G.  144  8voed. 

(/)  Ceo.  Car  337.353  361.  1  Rol  Abr.  iS.l.  5  S^e  alfo  tha  cafe 
of  Fytche  v,  Bijhop  or" \Londont  Cimntngham'a  Law  of  Simony,  52  4  I'crm 
Rep.  359. 

Vol.  I.  )j  la    U  nana 
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Ti-.ir,i;ri3rtce  of  Suits  ]  So,  all  contracts  and  agreements  fir 
the  maintenance  cf  fuirs,  are  illegal  and  void.  (/)  Maintenance  is  an 
officious  intermeddling  in  a  fuit  that  no  way  belongs  to  one,  by 
maintaining  or  auditing  either  party  with  money  or  otherwife,  to 
profecute  or  defend  it.  It  is  an  offence  againft  public  juftice,  as  it 
keeps  aiive  ft  rife  and  contention,  and  perverts  the  remedial  pro- 
cefs  of  the  law  into  an  engine  of  oppreffton.  A  man  may,  how- 
ever, maintain  the  fuit  of  his  near  kinfman,  fervant,  or  poor  neigh- 
bour, out  of  charity  and  compaffion,  with  impunity.  And  any 
agreement  made  in  refpe£t  of  fuch  maintenance  is  valid.  («) 

Contratls  made  to  prevent  the  due  courfe  cf  jufice,  &c."]  So, 
every  agreement  or  promife  which  is  made  ivith  a  vitiv  to  prevent  the 
due  courfe  of  jufice  is  illegal :  As,  if  A.  promife  B.  money  in  con- 
fideration  that  he  will  not  give  evidence  in  a  caufe ;  fuch  pro- 
mife cannot  be  enforced  ;  it  being  unlawful  and  iniquitous  for  any 
man  to  fupprefs  teftimony  in  any  caufe.  (i>) 

So,  a  promife  made  by  the  friend  of  a  bankrupt,  when  he  was 
on  his  laft  examination,  that  in  confederation  that  the  aflignees 
and  commiffioners  would  forbear  to  examine  him  touching  certain 
fums  which  he  was  charged  with  having  received,  and  not  account- 
ed for,  he  would  pay  fuch  fums  as  the  bankrupt  had  received  and 
not  accounted  for,  is  void,  as  being  againft  the  policy  of  the  bank- 
rupt laws.  For  the  intention  of  the  legiflature  was  that  the  credi- 
tors fhould  have  the  full  examination  of  the  bankrupt,  as  to  the 
(late  of  his  effects  and  the  difpofition  of  them;  whereas  the  pro- 
mife in  this  cafe  would  be  to  induce  the  affignees  and  commif- 
fioners to  forbear  doing  their  duty,  (w) 

But  a  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  creditors 
their  full  debts,  in  confideration  that  they  will  not  proceed  any 
further  under  the  commiffion  is  lawful.  (*) 

Contracts  with  Sheriffs,  &c~]  So,  if  a  fheriff  for  10/.  promife 
that  a  prifoner  (hall  efcape,  this  promife  is  unlawful  and  void,  (y) 

(/)   See  i  Leon.  179    Dy   355-  b.  (u)  See  1  Hawk  P.  C.  cap.  83. 

(v )    1  Leon.  180.  (iu)    kerol  v.  Wallace,    3  Term  Rep.  17. 

(■)£)   Kavc  v.  Bollan     6  Term  Rep.  134. 
(y)   10  Co.  102.     Cro.  El    199. 

So, 
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So,  where  A.  is  in  execution  at  the  fuit  of  B.  ;  2nd  C,  in  con- 
fideration  tliat  the  gaoler  will  prrmit  A.  to  go  at  large,  affumesand 
promifes  to  him  that  A.  fhall  pay.  the  debt  at  a  certain  day,  and 
that  he  the  faid  C.  will  favc  the  gaoler  harmlefs  i  this  promife'is 
void,  becaufe  the  confideration  is  againft  law.  (z) 

So  alfo,  a  promife  to  a  bailiff  to  give  him  a  fum  of  money  to 
accept  bail,  is  void  i  it  being  the  duty  of  the  fheriff  to  take  good  and 
fufficient  bail  when  tendered  to  him.  {a) 

So,  if  A.  obtains  a  judgment  againft  B.,  and  thereupon  takes  out 
an  elegit,  and  delivers  it  to  the  under-fheriff,  who  by  virtue  there- 
of feizes  certain  goods  of  B.,  and  afterwards  the  under-fheriff,  in 
confideration  that  A.  will  take  out  a  new  elegit,  and  deliver  it  to 
him,  promifes  to  caufe  and  procure  the  faid  goods  to  be  found  by 
inquifition,  and  to  deliver  the  fame  to  fuch  perfon  as  A.  fhall  ap- 
point, &c.  ;  this  promife  is  againft  law,  being  to  do  a  thing  againft 
the  duty  of  his  place,  by  which  he  is  bound  to  return  an  indiffer- 
ent and  equal  jury  between  the  parties  ;  and  though  part  of  the 
promife  was  to  do  a  lawful  act,  yet  that  depending  upon  the  other. 
part,  which  was  illegal,  makes  the  whole  void.  [!?) 

But  a  contract  to  indemnify  a  fheriff  in  the  doing  of  a  lawful 
a£t  is  good. 

Thus,  where  a  plaintiff,  in  an  aclion,  pointed  out  particular 
goods,  and  defired  the  fheriff  to  take  them  under  a fieri facias ;  and  in 
confideration  that  the  fheriffwould  take  them,  the  plaintiff  promif- 
ed  to  imdemnify  him  ;  this  was  held  a  valid  promife  ;  for  the  plain- 
tiff having  pointed  out  the  goods,  and  required  the  fheriff  to  take 
them  in  execution,  it  was  reafonable  that  he  fhould  fave  the  fheritT 
harmlefs.  (c) 

So,  where  A.  was  arrefted,  and  C,  in  confideration  that  the  bail- 
iff would  fuffer  A.  to  continue  in  the  houfe  of  C.  till  the  next  morn- 
ing,  promifed  that  he  would  then  deliver  A.  in  fafe  cuftody  to  the 


(z)  Yclv.  197.    2  Bulffc.  213. 

(a)   Smith  v    Stolejbury,  z  Bur.  924      I  Bl.   Rep    204    S    C. 

(/>)  T  Jones  74.  Cart   223. 

\c)  Cro    Jac    65X.      S.e  alfo  1   1.1.  Raym    2-9. 

D   ;  bailiff; 
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bailiff  ;  this  was  held  to  be  a  lawful  consideration  ;  for  it  fhall  not 
be  intended  that  the  bailiff  was  ever  abfent  from  B.,  fo  that  it  could 
be  no  efcape.  (d) 

Trading  with  the  Enemy. ~\  All  trading  with  the  fubjetls  of  an 
enemy  s  country,  without  the  king's  licenfe,  is  illegal.  Therefore  a 
policy  of  infurancc  on  enemy's  property  is  void,  (e) 

It  is  alfo  illegal  for  a  fubjeft  in  time  of  war,  without  the  king's 
licenfe,  to  bring,  even  in  a  neutral  (hip,  goods  from  an  enemy's 
port,  which  were  purchafed  by  his  agent  refident  in  the  enemy's 
country,  after  the  commencement  of  hoftilities  j  although  it  may 
not  appear  that  they  were  purchafed  of  an  enemy,  [f) 

But,  a  neutral  fubje£t  refiding  in  the  enemy's  country,  and  car- 
rying on  trade  there  in  partnership  with  an  alien  enemy,  mayin- 
rure  his  intereft  in  the  joint  property,  (g) 

Wagers.~\  All  wagers  which  have  a  tendency  to  incite  a  breach 
of  the  peace,  or  which  are  contrary  to  principles  of  found  policy 
cr  morality,  are  illegal,  and  void  by  the  common  law  :  as,  if  a 
wager  be  laid  on  the  event  of  a  battle  ;  (h)  or  upon  the,fex  of  a 
perfon  ;  (i)  or  upon  the  event  of  war  or  peace  •,  (k)  or  of  an  elec« 
tion  of  members  to  ferve  in  parliament ;  (/)  or  reflecting  the  pro- 
duce of  any  branch  of  the  revenue  ;  (m)  thefe  are  unlawful  and 
void. 

So,    if  a  wager  is  made    merely    as  a  colour  to  difguife  an  ille- 
gal tranfaclion,   as  fimony,   bribery,   ufury,    or  the  like,  they  are 
.ally  void,  (n) 

But,  in  general,  a  wager  may  be  confidered  as  legal  if  the  fub> 
jeefc  of  it  has  no  immediate  tendency  to  a  breach  of  the  peace,  or 


' d)    \  Sid.  132.    1  Xeb.  483.     I  Ley.  98. 

(?)  8  Term  Rep.  548.  6 Term  Rep.  23.  4  Eaft.  402.  417.  But 
fee  Salk  46.  Ld.  Raym  282.  Bac.  Abr.  tit.  Alien.  D.  as  to  the  dif- 
.inction  between  alien  friend  and  alien  enemy,  &c. 

(/)  PettsY.  Bell,  8  Term  Rep.  54*.         (g)  6  Term  Rep.  413. 
(h)   5  Term  Rep.  405.         [i)  Ccv.p.  729. 

Term  Rep.  57.  n.  b.  1  Term  Rep.  56. 

;. :)  2  Term  Rep.  610.    2  Bof.  and  iVl.  130.        {n)  Cowp.  3$. 

to 
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to  affect  the  feelings  or  intereft  of  a  third  perfon  ;   and  is  not  con- 
trary to  the  principles  of  morality  or  found  policy,  [o) 

Fraudulent  Cent  rati  s.~\  Contracts  which  are  infecied  ivitb  fraud 
are  void  both  at  law  and  in  equity  :  for  the  bafis  of  all  dealings  ought 
to  be  good  faith. 

Therefore,  where  two  futlcrs  (/>)  to  fcyeral  regiments  of  militia 
{who  as  fuch  were  entitled  to  certain  forage  of  o.'.ts  and  hay  for 
divers  norfes  daily  out  of  the  king's  magazine  belonging  to  the 
camp)  entered  into  an  agreement  with  the  p-erfon  who  furnifhed 
and  fupplied  the  magazine,  that  the  futlers  would  abftain  from 
taking  the  forage,  or  fuch  part  thereof  as  they  fhould  think,  fit, 
and  would  leave  the  fame  to  be  the  property  of  the  perfon  fupply- 
ing  them,  and  that  he  fhould  pay  and  allow  them  y\d.  by  the  ra- 
tion, for  every  ration  to  which  they  fhould  be  entitled,  and  which 
they  fhould  fo  leave  at  the  magazine  :  this  was  held  to  be  a  cor- 
rupt agreement  between  the  parties,  as  having  for  its  object  the 
cheating  of  government,  by  taking  a  compofuion  for  the  forage 
of  the  whole  number  of  horfes  allowed,  whether  they  were  kept  or 
not,  which  was  a  clear  fraud  upon  the  public. 

So,  wh/re  goods  are  put  up  to  falejby  public  au&kra,  under  the 
ufual  conditions,  viz.  "  that  the  higheft  bidder  (hall  be  the  pur- 
11  chafer,"  if  the  owner,  or  any  third  perfon  on  his  behalf,  fecretly 
attend  the  fale  and  bid  for  the  goods,  in  order  to  enhance  the 
price,  it  is  a  fraud  upon  the  real  bidders  ;  and  the  fale  is  therefore 
void. (q) 

So,  if  A.  agree  to  purchafc  goods  of  B,  at  a  certain  fum  for  the 
benefit  of  C. ;  anv  fecret  agreement  between  B.  and  C.  that  the 
latter  frn!I  pay  a  further  fum  for  them  is  void,  as  a  fraud  on  A.  ; 
and  C  is  not  liable  to  pay  fuch  further  fum.  (r) 

(o)    Vide  the  cafes  on  this  ful  ?,    Part  III.  tit.  Wagers  ar.d  Mo- 

ney had  and  received  upon  illegal  Wagers- 

(p)   Willis  and  ano  her  v.  Baldwin,    Doug.  450. 

(q)  Bcxiutllv.  Chri  •  .v,  Cowp  395.  Howard  v.  Cq/IIe,  6  Term  Rep. 
642.  S  P.  Btitfeei  Fonbl.  Treat,  of  Eq.  1  Bk.  c.  4.  f.  4.  n.  x.  Cbrtfiu 
v.  the  Attorney  General,  6Lro   P.C.520     *?  ^*J-/*  ^1-c,~7  ■ 

(r)  Jack/on  v.  Duchairc,  3  Term  Rep.  551.         «*  x 

D  3  So, 
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So,  an  agreement  to  pay  fo  much  in  the  pound  for  recommend- 
ing euftomers  to  purcnafe  gf>ods,  is  faid  (j)  to  be  illegal ;  fuch  en- 
gagements having  a  tendency  to  enhance  the  price  of  the  goods  j 
and  confequently  a  ipecies  of  fraud  upon  third  perfons. 

So,  if  all  the  creditors  of  an  infolvent  confent  to  accept  a  com- 
pofition  for  their  refpe£Kve  demands  upon  aa  affignment  of  his  ef- 
fects by  a  deed  of  truft,  to  which  they  are  all  parties,  and  one  of 
them,  before  he  executes,  obtain  from  the  infolvent  a  promiffory 
note  ior  the  refidue  of  his  demand,  by  refufing  to  execute  till  fuch 
note  be  made  ;  the  note  is  void  in  law,  as  a  fraud  on  the  reft  of 
the  creditors  ;  and  a  fubfequent  promife  to  pay  it  is  a  promiie 
without  confideration,  and  therefore  will  not  fupport  an  ac- 
tion, {t) 

Fraudulent  Reprefentaiion  and  Concealment  of  material  Circum- 
fmnces.']  The  only  remaining  circumftance  which  need  be  noticed 
in  this  general  view  of  the  fubje£t  is  the  fraudulent  reprefentaiion ,  or 
concealment  of  material  circumjhinces,  ivkich,  it  is  faid,  (u)  vitiates 
■  all  contra  els.  For  it  is  a  rule,  that  each  of  the  contracting  parties 
is  bound  to  difclofe  faithfully  to  the  other  all  material  circum* 
fiancee  within  his  knowledge  refpcjcting  the  fubject  matter  of  the 
contract  ;  and  if  this  be  omifiitted  cither  from  defign,  neglect,  or 
accident,    the  contract  is  void. 

With  re f peel,  however,  to  concealment,  it  is  apprehended  that 
the  rule  only  applies  to  cafes  of  concealment  of  material  circum- 
ftances  which  are  exclufively  within  the  knowledge  of  one  of  the  con- 
tracting parties;  ami  does  not  extend  to  cafes  of  fales,  where 
both  parties  infpetl:  the  commodity  bargained  for,  and  each  exercifes 
his  own  judgment  as  to  the  quality  and  value,  &c.  and  where  no 
deceit  is  practifed  by  either  party,  [v) 


(s)    Per  Lord  Ellertborough,   Wyburdv   Stanton,   4  Efp.  Rep.  179. 

(/)    Cocljhoit  v.  Bennet,  2  Perm  Rep.  763      jackfonv  Lomas,   4  Term 
Rep.   166      Leicc/;er  v.  Roje,  4  Ealt-  -,72.  3.  P. 

(u ,  Per  Yates,  j.iit    2  Bi    Rep.  465.    bet  alfo  2  P.  Wms.  170.  Doug.  260. 
1  Term  Kt-p.  12.    Skin    327. 

{v     Vide  2  131      om   451.     3  Bl.  Com.  166.      Et   vide  po/l,  Part  III. 
tit.  Witirar.ty.     See  alfo  Sugden'sLaw  of  Vendors,  !  ad.  iq. 

Having 
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Having  now  fhown  what  contracts  and  agreements  are  void  at 
the  common  law,  I  fliall  proceed  to  point  outthofe  which  are  made 
void  by  itatute. 

Ic  is  faid  [w)  that  every  contract  made  for  or  about  any  matter 
or  thing  which  is  prohibited  and  made  unlawful  by  any  ltatute,  is  a 
void  contract,  though  the  ftatute  itfelf  doth  not  mention  that  it 
fliall  be  lb,  but  only  inflicts  a  penalty  on  the  offender;  becaufe  a 
penalty  implies  a  prohibition,  though  there  are  no  prohibitory 
words  in  the  ftatute. 

So,  a  contract  which  is  declared  by  a  particular  ftatute  to  be  il- 
legal, is  not  made  good  by  a  repeal  of  that  ltatute  after  the  con- 
tract has  been  executed,  (.v) 

Sale  of  Offices,  tsV.]  By  the  fktutes  12  R.  2.  c.  2.  and  5  and 
6  Ed.  6.  c.  16.  the  fate  of  certain  public  offices,  and  the  deputa- 
tions thereof  are  prohibited  ;  and,  by  the  latter  ftatute,  it  is  en- 
acted that  all  agreements,  covenants,  bonds,  or  affurance  for  any 
of  the  faid  offices,  or  the  deputation  thereof,   fhall  be  void,  (y) 

By  the  (tat.  23  Hen.  6.  c.  9.  the  fberiff  is  directed  to  let  out 
of  prifon  all  perfons  by  them  arretted  on  mefne  procefs,  or  by 
caufe  of  indictment  of  trefpafs,  upon  reafonable  fureties  of  fuf- 
ficient  perfons.  And  it  is  enacted,  "  that  no  fheriff  (hall  take  any 
"  obligation  for  any  caufe  therein  directed,  but  only  to  themfelves, 
M  of  any  perfon,  nor  by  any  perfon  which  fliall  be  in  their  ward 
"  by  the  courfe  of  the  law,  but  by  the  name  of  their  office,  and 
"  upon  condition  written,  that  the  faid  prifoners  fliall  appear  at 
*  the  day  contained  in  the  writ,  bill,  or  warrant,  and  in  fuch  places 
0  as  the  faid  writs,  bills,  or  warrants,  fhall  require.  And  that  if 
"  any  of  the  faid  flierilfs,  or  other  officers  or  minifters,  take  any 
"  obligation  in  other  form,  by  colour  of  their  offices,  it  fliall  be 
«  void." 


'(w)  Per  Holt.  Ch.  J    Carth.  252.  (x)  1  H.  Bl.  65. 

(y)   For  the  cafts  upon  this  fubjeft,  vide  pqft,  Part  111.   ti;.    ContrAds 
refpceling  the  Hale  of  Offic.s,  Contrails  with  Sheriffs,  <Jc. 


D  4  Upon 
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Upon  this  ftatute  it  has  been  holden,  that  if  a  fheriff  Jet  a  pri- 
foner,  who  is  not  bailable,  go  at  large  upon  his  (ingle  bond;  fuch 
obligation  is  void,  (z) 

This  ftatute  alfo  extends  to  promifcs^  as  well  as  to  obligations; 
and  accordingly  it  has  been  holden,  (a)  that  an  agreement  in 
\\  riting  to  put  in  good  bail  for  a  perfon  arrefted  on  mefne  procefs, 
at  the  return  of  the  writ,  or  furrender  the  body,  or  pay  debt  and 
cods,  made  by  a  third  perfon  with  the  bailiff  of  a  fheriff,  in  con- 
sideration of  his  discharging  the  party  arrefted,  was  void  by  the 
ftatute  of  Hen.  6.  \  for,  fince  the  paffing  of  that  ftatute,  the  ufagc 
has  been  to  take  the  fecurity  by  bond  ;  and  that  bond,  by  the 
words  of  the  ftatute,  muft  be  entered  into  to  the  fheriff,  or  tos 
fuch  officer  as  has  the  return  of  procefs  ;  whereas  here  was  no 
bond,  but  a  mere  fimple  contract,  and  that  with  the  fheriff 's  of- 
ficer ;  and  farther  the  bond  rnuft  be  given  only  for  the  appearance 
of  the  party,  and  for  no  otiier  purpofe. 

Ufury.~\  By  12  Ann.  ft.  2.  c.  1 6.  to  prevent  ufury,  it  is  en- 
acted, "  that  no  perfon  or  perfons  whatfoever,  upon  any  contract;, 
*'  fhall  take  directly,  or  indirectly,  for  loan  of  any  monies,  wares, 
*'  merchandize,  or  other  commodities  whatfoever,  above  the  value 
<(  of  5/.  for  the  forbearance  of  100/  for  a  year,  and  fo  after  that 
i:  rate  for  a  greater  or  leffer  fum,  or  for  a  longer  or  fhorter  time  ; 
il  and  that  all  bonds,  contracts,  and  aiTurances  whatfoever,  made 
*'  for  payment  of  any  principal,  or  money  to  be  lent  or  covenanted 
*'  to  be  performed  upon  or  for  any  I'U.ry,  whereupon,  or  whereby 
t:  there  (ball  be  referyed  or  taken  above  the  rate  of  5/.  in  the  hun- 
**.  dred,  as  aforefaid  (hall  be  utterly  void." 

Thefe  reflrictions,  however,  do  not  apply  to  contracts  made  in 
foreign  countries  -,  for  on  fuch  contracts^  our  courts  will  direct 
the  payment  of  intcrefl  according  to  the  law  of  the  country  in 
which  fuch  contract  was  made,  (b)  Thus,  Irifc,  American,  Turk' 
ijb,  and  Indian  intereft  have  been  allowed  in  our  courts  to  the 
amount  of  even  12/.  per  cent.     For  the  moderation  or  exorbitance 


(x)   To  Co.  ico.  b.  Rogers  v.  Reeves,  1  Term  Rep.  418. 

(3)  1  P.  \     1       /-.      See  alfo  Fonbl.  Treat,  of  Eq.  1  bk.  c.  4.  f.  7. 

of 
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of  intereft  depends  upon  local  circumstances,  and  the  rcfufal  to 
enforce  fuch  contracts  would  put  a  ftop  to  all  foreign  trade,  (c) 

Every  fecurity  given  upon  an  ufurious  confederation  is  fo  conta-» 
minated  by  it,  that  the  ftatute  of  ufury  make  (  the  fecurity  abfo- 
lutely  null  and  void  •,   fo  that  it  cannot  be  enforced  by  law  by  any 
perfon,  however  innocent.     Therefore,   it  has  been  held,  (</)   that  ?*tH£-**- 
a  oi  11  of  exchange,  or  a  promiilbry  note,  given  upon   an  ufurious/^^V 
confideration,  is  void,  even  in  the  hands  of  an  indorfee  for  a  va-  / /^-o^C. 
luable  confideration  without  notice  of  the  ufury.  ^      "  7 

'  Y/r. 

But  if  a  bill  of  exchange  has  been  given  for  a  bona  fide  confi- 
deration,  ufury  in  any  of  the  intermediate  indorfements,  (hall  not 
avoid  it  in  the  hands  of  a  bona  fide  indorfee,  in  an  action  againft 
the  acceptor,  (e) 

Gaming.]  Gaming  is  alfo  prohibited  by  ftatute,  though  at  com- 
mon law,  the  playing  at  cards,  dice,  &c.  mhou  piMCtiLd  iiuio 
gently,  and  jj>  A  R'LlCJliun>  is  lawful  if  it  be  not  within  the  re- 
duction of  any  ftatute.  (f)  But  as  the  practice  was  found  to  en- 
courage  idlenefs  and  other  vices,  the  ftatute  33  Hen.  8.  c.  9, 
reftrained  it  among  the  inferior  fort  of  people.  Gentlemen  were, 
however,  ftill  left  free  to  purfue  it,  until  the  16  Car.  2.  c.  7.  by 
which  it  is  enacted,  that  "  if  any  perfon,  by  playing  or  betting, 
fhall  lofe  more  than  100/.  at  one  time,  he  fhall  not  be  compellable 
to  pay  his  lofs,  and  the  winner,  fhall  forfeit  treble  the  value  ;  one 
moiety  to  the  king,  the  other  to  the  informer."  This  provifion  of 
the  legiflature  was,  however,  foon  found  to  be  infufficient  to  its 
purpofe  :  it  was  therefore  enacted,  by  the  flat.  9  Anne,  c.  14. 
fl  that  all  bonds,  and  other  fecurities,  given  for  money  won  at 
"  play,  or  money  lent  at  the  time  to  play  with,  fiiould  be  utterly 
'*  void  •,  that  all  mortgages  or  incumbrances  of  lands,  made  upon 
*'  the  fame  confideration,  fhould  be  and  enure  to  the  ufe  of  the 
**  mortgagor,  and  that  if  any  perfon  at  one  time  lofe  ic/.  at  play, 
"  he  may,  within  three  months,  fue  the  winner,  and  recover  it 
*i  back  by  action  of  debt  at  law  :  and  in  cafe  the  lofer  does  not, 


(c)  See  Stnpkton  v.  Conway,  3  Atk.  727.  Fonbl.  Treat,  of  Eq. 
bk-  5-  :.  1.  f.  6. 

(d    I. oivs  v   Waller,  Doug.    736.      See  alfo  1  Saund.  2$$.   n.  1. 

(e  Dauel  v  Cartony,  1  Efp.  Rep.  274.  See  alfo  Parr  v  El\afon% 
}  Eaft,  92.  S.  P.         (f)  2  Vent.  175.  Bvdtin^  v.  FroJ,  1  Efp.  Rep.    35. 

"  within 
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*f  within  the  time  limited,  fue  and  profecute,  any  other  perfon 
"  may  fuc  the  winner  for  treble  the  fum  fo  loft;  and  the  winner 
"  is  obliged  and  compellable  to  anfwer  upon  oath  any  bill  or  bills 
«  filed  again'.!  him  for  difcovering  the  fum  or  fums  of  money,  or 
m  other  thing,   fo  won  by  him  at  play." 

Subfequent  flatutes  have  fuperadded  further  penalties  to  reftrain 
this  fafhionable  vice  •,  "  which,"  Sir  William  Blachflone.  obferves,  (g) 
<*  may  fhew  that  our  laws  againft  gaming  are  not  fo  deficient  as 
"  ourfelves  and  our  magiftrates  in  putting  thefe  laws  in  execu- 
"  tion." 

It  is  obfervable,  that  the  flat.  16  Car.  2.  declares,  that  the  con- 
tract for  money  loft  at  play,  and  all  fecurities  given  for  it,  fhall  be 
utterly  void  ;  but  the  fiat.  9.  Anne,  confines  itfelf  to  the  fecurities 
for  money  won  or  lent  at  play.  Upon  which  it  has  been  deter- 
mined, that  though  both  the  fecurity  and  the  contract  are  void 
as  to'money  won'at*  play,  only  the  fecurity  is  void  as  to  money 
lent  at  play ;  and  that  the  contract  remains,  and  the  lender  may 
maintain  his  action  for  it.  {h) 

Thefe  acts  having  declared  the  fecurity  void,  it  may  be  ob- 
ferved,  that  a  bill  of  exchange  given  for  money  won  at  play, 
cannot  be  recovered  upon,  though  in  the  hands  of  an  indorfee  for 
a  valuable  confuleration,  and  who  is  totally  ignorant  of  the  cir- 
cumftance  affecting  the  fecurity.  (?) 

Stock-jobbing.']  So,  in  order  to  prevent  the  pernicious  and  dejiruc- 
tive  practice  of  flock- jobbings  it  is  enacted  by  the  7  Geo.  2.  c.  8. 
(made  perpetual  by  10  Geo.  2.  c.  8.)  "That  all  contracts  and 
"  agreements  whatfoever  which  fhall  be  made  or  entered  into  by 
"  or  between  any  perfon  or  perfons  whatfoever  upon  which  any 
"  premium  or  confideration  in  the  nature  of  a  premium  fhall  be 
ct  given  or  paid  for  liberty,  to  put  upon,  or  deliver,  receive,  accept, 
"  or  refufe  any  public  or  joint  (lock,  or  other  public  fecurities 
««  whatfoever,  or  any  part,  fhare,  or  intereft  therein,  and  alfo  all 
"  wagers,  and  contracts  in  the  nature  of  wagers,  and  all  contracts 


(g)   4  Bl.  Com.  173- 

\h)    Vi.ie   Robin/on  v.  Bland,   2   Burr.   1080.     Baryeau  v.   Walmjley,  z 
Stra.  1249       Huffey  v.  Jacob,   Com.  Rep.  4. 

(ij  Bowycr  v.  Bampton,  z  Stra.  1155.     Lows  v.  Waller,  Doug.  736. 


(i 


in 
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"  in  the  nature  of  putts  and  refufals,  relating  to  the  then  prefent 
"  or  future  price  or  value  of  any  fuch  flock  or  fecurities,  as  afore- 
•'  faid,  fhall  be  null  and  void  to  all  intents  and  purpofes  whatfo- 
"  ever,  and  all  premiums,  fum  or  funis  of  money  whatfoever, 
M  which  fhall  be  given,  received,  paid,  or  delivered,  upon  all  fuch 
u  contracts  or  agreements,  or  upon  any  fuch  wagers  or  contracts, 
M  in  the  nature  of  wagers,  as  aforefaid,  (hall  be  reflored  and  re- 
"  p;ud  to  the  perfon  or  perfons,  who  fliall  give,  pay,  or  deliver 
w  the  fame,  who  fliall  be  at  liberty,  within  fix  months  from  and 
*  after  the  making  fuch  contract  or  agreement,  or  laying  any  fuch 
'*  wager,  to  fue  for,  and  recover  the  fame  from  the  perfon  or  per- 
"  fons  to  whom  the  fame  is,  or  fliall  be  paid,  or  delivered,  with 
"  double  colts  of  fuit,  by  action  of  debt  founded  on  this  act,  to 
"  be  profecutcd  in  any  of  his  majefly's  courts  of  record,  in  which 
"  action  no  eflbin,  protection,  wager  of  law,  or  more  than  one 
"  imparlance  fliall  be  allowed ;  and  it  fhall  be  fufficient  therein 
u  for  the  plaintiff  to  alledge  that  the  defendant  is  indebted  to  the 
"  plaintiff,  or  has  received  to  the  plaintiff's  ufe,  the  money  or  pre- 
'*  mium  fo  paid  or  received,  whereby  the  plaintiff's  action  accrued 
**  to  him,  according  to  the  form  of  this  flatute,  without  fetting  forth 
"  the  fpecial  matter." 

Upon  this  flatute  it  has  been  determined  (k)  that  where  A.  being 
employed  as  a  broker  for  15.  in  flock-jobbing  tranfaclions,  paid 
the  differences  for  him  ;  a  difpute  arifmg  between  them,  reflect- 
ing the  amount  of  A.'s  demand,  the  matter  was  referred  to  C. 
who  awarded  603/.  to  be  due :  on  which  A.  drew  on  B.  for  100/. 
part  of  the  above,  and  indorfed  the  bill  to  C.  after  B.  had  ac- 
cepted it ;  held  that  C.  could  not  recover  on  the  bill. 

So,  if  a  broker  draw  on  his  employer  for  differences  paid  for 
him  in  flock-jobbing  tranfactions.  and  the  employer  accept  the 
bill,  and  then  the  broker  indorfe  it  to  a  third  perfon  after  it  is  due, 
the  latter  cannot  recover  on  the  bill.  (/) 

Lottery.']  All  contracts  or  agreements  for  the  fale  of  any  tickets, 
or  JJiares  of  tickets,  or  chances,  in  any  private  lottery  ;  or,  for  the 
fale   of   any  chances    of  tickets  in  any  public  lottery  •,   and  all  in- 

(i)    Stfrrs  v.  Lc/hhy,    6  Term  Rep.  6>. 
(/)   Jjrown  v.  Turner,  7  Term  Rep.  630. 

furaruei 
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furances  of  numbers  in  any  lottery,  except  by  the  holders  of  tickets 
in  the  public  lottery,  are  prohibited  by  various  ftatutes.  (»*) 

'  Wager  Policies,  EsV.]  And,  in  order  to  prevent  another  fpecies 
of  gaming,  called  wager  policies,  or  infurances  of  interejl  or  no  in- 
Urtjl,  the  Hat.  19  Geo.  2.  c.  37.  f.  i.  ena&s,  "  that  no  aflurance 
"  fliall  be  made  by  any  perfon  or  perfons,  on  any  fhip  or  fhips  be- 
"  longing  to  his  majefty,  or  any  of  his  fubjefts,  or  on  any  goods, 
"  merchandizes,  or  effects  laden  or  to  be  laden  on  board  of  any 
"  fhip  or  fhips,  interejl  or  no  interejl,  or,  without  further  proof,  or 
«  interejl  than  the  policy,  or,  by  way  of  gaming  or  wagering,  or, 
"  without  benefit  of  falvage  to  the  injures  ;  and  that  every  fuch  Ufa 
«  furance  (hall  be  void  to  all  intents  and  purpofes."  (n) 

And,  by  the  fourth  fettion  of  this  aft,  which  was  made  to 
prevent  all  re-ajfurances,  it  is  ena&ed,  "  that  it  fhall  not  be  lawful 
«<  to  make  re-affurance,  unlefs  the  aflurer  fliall  be  infolvent,  be- 
"  come  a  bankrupt  or  die  ;  in  either  of  which  cafes,  fuch  aflurer 
«  his  executors,  adminiftrators,  or  affigns,  may  make  re-aflurance 
<(  to  the  amount  of  the  fum  before  by  him  afiured  -,  provided  it 
«  fnall  be  expreffed  in  the  policy  to  be  a  re-aflurance."  (5), 

By  the  flat.  6  Geo.  1.  c.  18.  f.  12.  it  is  enacted,  that  all  poli- 
cies of  infurance  upon  fhips  at  fea,  made  by  any  corporation 
(other  than  the  two  corporations  therein  mentioned)  or  by  perfoni 
a&ing  in  partnerfhip,  fnall  be  void,  (p) 

So  all  infurances  upon  prohibited  goods,  or  relating  to  contraband 
trading,  are  void  by  the  ftatutes  9  &  10  W.  &  M.  c.  44.  and 
33  Geo.  3.  c.  52.  (q) 

Smuggling.!  So,  all  contracls  made  in  contravention  of  the  revenue 
laws  of  this  country  are  void.  Thus,  where  an  agreement  was 
made  between  two  parties,  (r)  fubjecls  of  this  country,  for  the 

(m)  Vide  5  Geo.  1.  c.  9.  f.  47.  8  Geo.  1.  c.  2.  f.  36.  6  Geo.  2. 
c.  35.  f.  29.  12  Geo.  2.  c.  28.  22  Geo.  3.  c  47.  42  Geo.  3. 
C.  II9.   f   5-      See  a^°  ^a)'  v-  ^ee*    2  Term  Rep.  617. 

(n)    For  tlfe  cafes  upon  this  ftat.  vide  Park  on  Infurance,    chap.  14. 

(»)     Vide  Park  on  Infurance,  chap.   15.  (p)  Ibid.  chap.  1. 

(q)  Ibid.  chap,  n,  13.  (r)  Biggs  v.  Lawrence,  3Term  Rep.  454. 

Vide  pojle,  Part  III.  tit.  Goods  fold,  &c. 

fale 
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fale  ami  delivery  of  goods  in  Guernfey,  for  the  purpofe  of  being 
fmuggled  into  England;  it  was  holden,  that  the  vendor  could  not 
maintain  an  ad  ion  for  the  value  of  the  goods.  And  in  a  fubfe- 
quent  cafe,  (s)  it  was  decided,  that  the  circumftance  of  the  ven- 
dor being  an  inhabitant  of  Guernfey  would  not  alter  the  cafe,  for 
he  was  ftill  a  fubjecl  of  this  country. 

Treating  Voters  at  Elections.]  By  the  ftatute  7  and  8  W.  3.  c.  4. 
(which  was  made  to  prevent  all  fpecies  of  bribery  and  corruption  at 
elections  for  members  f  parliament)  it  is  enacted,  <c  that  no  perfon 
**  after  the  tefte  of  the  writ  to  the  fheriff,  (hall  before  his  elec- 
«'  tion  diredlly  or  indirectly,  give,  prefent,  or  allow  to  any  perfon 
€(  or  perfons  having  voice  or  vote  in  fuch  election,  any  money, 
"  meat,  drink,  entertainment,  or  provifion,  or  make  any  prefent, 
"gift,  reward,  or  entertainment,  or  {hall  at  any  time  hereafter, 
"  make  any  promife,  agreement,  obligation,  or  engagement,  to 
<f  give  or  allow  any  money,  meat,  drink,  provifion,  prefent,  re- 
"  ward,  or  entertainment,  to  or  for  any  fuch  perfon  or  perfons 
"  in  particular,  or  to  any  fuch  county,  city,  &c.  or  to  or  for  the 
"  ufe,  Sec.  of  any  fuch  perfon,  in  order  to  be  elected,  or  for  being 
M  elected  to  ferve  in  parliament  for  fuch  county,  city,  &c." 

Upon  this  ftatute  it  has  been  holden,  (/)  that  an  inn-keeper  fur- 
niftiing  provifions  for  voters,  at  the  requeft  of  a  candidate,  after 
the  tefte  of  the  writ,  cannot  recover  the  expences  of  fuch  provi- 
fions againft  the  candidate. 

Agreement  to  ftgn  a  Bankrupt's  Certificate.]  All  agreements  by  a 
bankrupt  ivith  a  creditor  to  pay  money  y  &c.  for  figning  Ins  certificate^ 
*s  declared  void  by  the  ftat.  5  Geo.  2.  c.  30.  f.  11.  which  enacts, 
w  that  every  bill,  note,  contratft,  agreement,  or  other  fecurity 
M  whatsoever,  to  be  made  or  given  by  any  bankrupt,  or  by  any 
w  other  perfon,  unto  or  to  the  ufe  of  or  in  truft  for  any  creditor 
"  or  creditors,  or  for  the  fecurity  of  the  payment  of  any  debt  or 
"  fum  of  money  due  from  fuch  bankrupt  at  the  time  of  his  be- 
"  coming  bankrupt,  or  any  part  thereof,  between  the  time  of  his 
"  becoming  bankrupt,  and  fuch  bankrupt's  difcharge,   as   a  confi- 


(j)   Clugasv.  Pcnaluna,  4Teim  Rrp.  466. 

(/)  Ribbons  v.  Crichtt,    1  13os.  aud  Pal.  ^64.     S«e   alfo  the   Bribery 
Aft,   2  Geo.  2.  c  74. 

•*  deration. 
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■•  deration,  or  to  the  intent,  to  perfuade  him,  her,  or  them  to 
«*  confent  to  or  Tign  any  fuch  allowance  or  certificate,  (hall  be 
"  wholly  void  and  of  no  effect ;  and  the  monies  thereby  fecured, 
«f  or  agreed  to  be  paid  (hall  not  be  recovered  or  recoverable."  («) 

Sale  of  Liquors,  &V.]  By  the  flatute  24  Geo  2.  c.  40.  f.  12. 
(which  was  made  for  the  purpofe  of  preventing  the  pernicious  effeRs 
ef  draw  drinking  and  felling  liquors  infmall  quantities ,)  it  is  enacted, 
««  that  no  perfon  or  perfons  whatfoever  ihall  be  entitled  unto,  or 
•*  maintain  any  caufe,  a£tion,  or  fuit  for,  or  recover  either  in  law 
«*  or  equity,  any  fum  or  funis  of  money,  debt,  or  demands  what- 
*'  foever,  for  or  on  account  of  any  fpirituous  liquors,  unlefs  fuch 
"  debt  mall  have  really  been  and  bond  fide  contracted  at  one  time, 
u to  the  amount  of  ios.  or  upwards ;  nor  fliall  any  particular  ar- 
fl  tide,  or  item  in  any  account  or  demand  for  diftilled  fpirituous 
"  liquors,  be  allowed  or  maintained,  where  the  liquors  delivered 
"  at  one  time,  and  mentioned  in  fuch  article  or  item,  fhall  not 
■«  amount  to  the  full  value  of  20/.  at  the  leaft,  and  that  without 
"  fraud  or  covin." 

But  this  flatute  does  not  extend  to  liquors  purchafed  for  the  pur- 
pofe of  being  fold  again.  (i>) 

In  what  cafes  illegal  contracts  may  be  refcinded,  and  when  the 
money  paid  upon  them  may  be  recovered  back.  Vide  poJl>  Part 
III.  Chap.  VII.  tit.  Money  had  and  received  on  Illegal  Contrails. 


(«)  Vide  Smith  v   Bromley,   Doug-  696. 

(v)  Vide  Peake's  Cafe,  N.  P.  180.  et.  vid.  poj,  Part  III.  tit.  Goods 
fold. 


CHAPTER 
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CHAPTER  IV. 


Of  the  Statute   ef  Frauds    and    Perjuries    upon 
Cont  racls   and  Agreements. 


BEFORE  the  parting  of  the  ftatute  29  Car.  2.  c.  3.  contracts 
and  agreements   were    moft  commonly  entered  into  verbally, 
without  any  writing  ;    but  this  giving  rife,   as  appears  by  the  pre- 
amble of  the  act,  to  many  fraudulent  practices,    which  were   en- 
deavoured to  be  upheld  by  perjury  and  fubornation  of  perjury,  *ke 
the   legiflature   deemed  it    expedient  that   certain   contracls    and 
agreements    fhould    be    reduced   into  writing,  and  figned  by  the 
party  to  be  charged  therewith,    or  by  his  agent :  and  accordingly 
by  the  4th  feclion  of  the  above  ftatute  it  is  enacted,  ft  That  from 
and  after  the  24th  day  of   June  1677,   no  action  fhall  be  brought, 
whereby  to  charge  any  executor  or  adminiftrator,  upon  any  fpec'ul 
promife,   to    anfwer  damages  out   of   his  own  eftate  ;    or  whereby 
to  charge  the   defendant    upon  any  fpecial  promife  to  anfwer  for 
the  debt,    default,  or  mifcarriages  of  another  perfon  ;    or  to  charge 
any  perfon  upon  any  agreement   made  upon  confideration  of  mar- 
riage ;  or   upon  any  contract  or  fale  of  lands,  tenements  or  here- 
ditaments,   or  any  intereft  in  or    concerning   them  ;   or   upon  any 
agreement  that  is  not  to   be   performed  within   the  fpace  of  one. 
year  from  the  making  thereof ;    unlefs  the  agreement  upon  which 
fuch  action  fhall  be   brought,    or  lomc  memorandum  or  note  there- 
of,  fhall  be  in  writing,    and  figned  by    the  party   to  be    charged 
therewith,     or    ibme    other  perfon     thereunto  by  him    lawfully 
authorized." 

And  by  the  17th  fection  it  is  further  enacted,  "  That,  from 
and  after  the  faid  24th  day  of  June,  no  contract  for  the  fale  of 
anv  goods,  wares,  and  merchandizes,  for  the  price  of  10/.  fter- 
ling  or  upwards,  Hi  a  11  be  allowed,  to  be   goad,    except  the    buyer 

fhall 
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fhall  accept  part  of  the  goods  fo  fold,  and  aaually  receive  the 
fame,  or  give  fomething  in  earneft  to  bind  the  bargain,  or  in  part 
of  payment,  or  that  fome  note  or  memorandum  in  writing  of  the 
faid  bargain  be  made  and  figned  by  the  parties  to  be  charged  by 
fuch  contract,  or  their  agents  thereunto  lawfully  authorized. 

Thefe  two  claufes,  which  are  the  only  parts  of  the  ftatute  relat- 
ing to  the  fubject  of  this  work,  I  propofe  to  confider  in  the  follow* 

ing  order : 

1 .  Of  Promifes  by  Executors  and  Adminiflrators. 

2.  Of  Promifes  to  anfiverfor  the  Debt,  Zsfc.  of  another. 

3.  Of  Promifes  in  Ccnfideration  of  Marriage. 

4.  Of  a  Contrail  or  Sale  of  Lands. 

r.    Of  Agreements  not  to  be  performed  within  a  Tear. 

6.  Of  Cont rati s  for  the  Sale  of  Goods. 

7.  Of  the  Contents  and  Signature,  Wr.  of  the  Agreement  required 
by  the  Statute  ;   and 

Firjl,  Of  the  contents   and    fignature  of  a  contract  or 

fale  of  lands. 
Secondly,  In  what  cafes  the  confederation  muft  be  ftated. 
Thirdly,    Of  the   contents  and  fignature  of  a  contract  for 

the  fale  of  gotds. 
Fourthly,  Of  fales  by  auElion  and  by  brokers. 


I. 


Of  Promifes  by  Executors  and  Adminiflrators  t 


The  firft  branch  of  the  4th  claufe  of  the  ftatute  enacts,  that  no 
action  (hall  be  brought  whereby  to  charge  any  executor  or  admi- 
niftrator  upon  any  fpecial  promife,  to  anfwer  damages  out  of  his 
own  eftate  ;  unlefs  the  agreement  upon  which  fuch  action  fhall  be 
be  brought,  or  fome  memorandum  or  note  thereof,  fhall  be  in  writ- 
ing, and  figned  by  the  party  to  be  charged  therewith,  or  fome 
other  perfon  thereunto  by  him  lawfully  authorized. 

Now,  to  charge  an  executor  or  adminiftrator  upon  any  fpecial 
promife  to  anfwer  damages  out  of  his  own  eftate,  it  is  not  only 
receffary  that  the  agreement  fhould  be  in  writing,  and  figned  by  the 
party  to  be  charged  therewith,  or  by  his  agent,  as  directed  by  the 
ibatute,  but  it  is  alfo  neceiTary  that  the  promife  mould  be  made  on 
a  good  confederation  :  For  the  ftatute  has  made  no  other  alteration 

of 
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of  the  common  law  reacting  agreements,  than  merely  declar- 
ing that  they  fliall  be  evidenced  by  writing;  (a)  and  the  common 
law,  as  we  have  feen  in  a  former  chapter,  requires  that  every 
promife  fhould  be  founded  on  a  good  confideration. 

Thus,  in  the  cafe  of  Rann  and  another,  executors  of  Mary 
Hughes,  v.  Ifabella  Hughes  adminiftratix  of  J.  Hughes,  in  error, 
(b)  the  declaration  dated  that  on  the  nth  June  1 76  j,  divers  dif- 
putcs  had  arifen  between  the  plaintiff's  teltator  and  the  defen- 
dant's inteftate,  which  they  referred  to  arbitration  ;  that  the  arbi- 
trator awarded  that  the  defendant's  inteftate  fhould  pay  to  the  plain- 
tiff's teftator  983/-  That  the  defendant's  inteftate  afterwards  died 
poffefied  of  effects  fufficient  to  pay  that  fum  ;  that  adminiftration 
was  granted  to  the  defendant ;  that  Mary  Hughes  died,  having 
appointed  the  plaintiffs  ner  executors  ;  that  at  the  time  of  her 
death  the  faid  fum  of  983/.  was  unpaid,  "  by  reafon  of  whicli  pre- 
"  mifesthe  defendant,  as  adminiftratix,  became  liable  to  pay  to  the 
"  plaintiffs,  as  executors  the  faid  fum,  and  being  fo  liable  fhe  in  con- 
4<  fideration  thereof  undertook  and  promifed  to  pay,  Sec."  A  general 
judgment  was  entered  in  the  court  of  King's  Bench  again  ft  the  de- 
fendant de  bonis  proptiis.  This  judgment  was  reverfed  in  the 
Exhequer  Chamber  ;  and  a  writ  of  error  was  afterwards  brought 
in  the  houfe  of  lords,  where,  after  argument,  the  following 
queftion  was  propofed  to  the  judges  by  the  Lord  Chancellor, 
"  Whether  fullicient  matter  appeared  upon  the  declaration  to 
<c  warrant,  after  verdidt,  the  judgment  againft  the  defendant  in 
"  error  in  her  perfonal  capacity  ■"  upon  which  the  Lord  Chief 
Baron  Skynner  delivered  the  opinion  of  the  judges  to  this  effect  : 

"  The  ftatute  of  frauds  was  made  for  the  relief  of  perfonal  re- 
"  prefentatives  and  others,  and  did  not  intend  to  charge  them  fur- 
"  ther  than  by  common  law  they  were  chargeable."  His  lordfhip 
fliowed  that  at  common  law  the  mere  circumftance  of  the  tefta- 
tor being,  indebted  was  not  a  fufficient  confideration  ;  and,  after 
referring  to  the  claufe  of  the  ftatute  which  relates  to  the  prefent 
fubjeel;,  he  obferved,    "  that  the  words  were  merely  negative,  and 

(a)    1  Saund.  ail.  n.  2. 

{b)   7  Term  Rep.  050.  n.  a.   et  tide  ante,  chap. -2.  p.  IC. 

Vol..  T.  E  «  that 
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"  that  executors  and  adminiftrators  fhould  not  be  liable  out  of  their 
f*  own  eflates,  unlefs  the  agreement  upon  which  the  action  was 
u  brought,  or  fome  memorandum  thereof  was  in  writing  and  figned 
•*  by  the  party.  But  this  docs  not  prove  that  the  agreement  was  flill 
"  not  liable  to  be  tried  and  judged  of  as  all  other  agreements,  merely 
"  in  writing,  are  by  the  common  law,  and  does  not  prove  the  con- 
**  verfc  of  the  propoGtion  that  when  in  writing  the  party  muft  be 
"  at  all  events  liable."  He  faid  "  that  all  his  brothers  concurred  with 
"  him  that  in  this  cafe  there  was  not  a  fufficicnt  confideration  to 
lc  fupport  this  demand  as  a  perfonal  demand  againfl  the  defendant, 
**  and  that  its  being  now  fuppofed  to  have  been  in  writing  makes 
"  no  difference.  The  confequence  of  which  is  that  the  queftion 
"  put  to  usmufl  be  anfwered  in  the  negative." 

The  word  agreement  in  this  fection  properly  includes  the  confide- 
ration, as  well  as  the  promife;  and  therefore  the  confideration 
mufl  form  part  of  the  written  agreement,  (c) 

An  executor  before  probate  of  the  will  is  within  the  provifion 
of  this  ftatute  ;  but  an  adminiftrator  does  not  come  within  it,  un- 
til he  has  actually  obtained  adminiflration.  (d) 

2 .    Of  Promifes  to  anfwer  for  the  Debt,  Default  or 

Mif carriages  of  another  P  erf  on. 

By  the  fecond  branch  of  the  4th  claufe  it  is  enacted,  "  That  no 
action  fhall  be  brought,  whereby  to  charge  the  defendant  upon 
any  fpecial  promife  to  anfwer  for  the  debt,  default  or  mifcarriages 
of  another  perfon  -,  unlefs  the  agreement  upon  which  fuch  action 
fhall  be  brought  or  fome  memorandum  or  note  thereof,  (hall  be  in 
writing,  and  figned  by  the  party  to  be  charged  therewith,  or  fome 
other  perfon  thereunto  by  him  lawfully  authorized." 

The  promife  here  mentioned  mufl  be  on  behalf  of  a  third  perfon 
originally  liable  to  be  fued ;  otherwife  it  is  not  within  the 
ftatute. 


(e)   Fidep$jS,  tit.  Tn  what  Cafes  the  Confideration  mufl  be  Mated. 
(,ij  Vide  Roberts  on  the  Stat  of  Frauds,  201. 


One 
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One  of  the  leading  cafes  on  this  fart  of;  the  ftatute  is  Btichmyr 
V.  Darnell  (c),  which  was  an  action  of  ajTumpfit,  wherein  the 
plaintiff  declared,  that  the  defendant,  in  confideration  that  the 
plaintiff,  at  the  requeft  of  the  defendant,  would  let  to  hire,  and 
deliver  to  one  Jnfiph  F./^/jf^  a  gelding  of  the  plaintiff's,  to  ride 
to  Reading  iu  the  county  of  Berks,  undertook  and  promifed  the 
plaintiff  that  the  faid  .jfjfipb  would  deliver  the  faid  gelding  to 
the  plaintiff, 
v 

Upon  non  njfumpfit  pleaded,  this  caufe  came  to  trial  before  Holtt 
Chief  Juftice,  at  Weflminfler  Hall ;  and  the  counfel  for  the  De- 
fendant infilling,  that  the  plainliff  ought  to  produce  a  note  in 
writing  of  this  promife  within  the  ftatute  of  frauds;  and  the 
Chief  Juftice  doubting  of  it,  a  cafe  was  made  for  the  opinion  of 
the  other  judges.  And  it  was  argued  for  the  defendant,  that  this 
cafe  was  within  the  ftatute  of  frauds  ;  for  it  was  a  promife  to  an- 
fwer for  the  default  and  mifcarriage  of  the  perfon  the  horfe  was 
lent  to;  that  the  very  letting  out  and  delivery  of  the  horfe  to 
Engli/h,  implied  a  contract  by  Etigli/b  to  re-deliver  it,  and  lie  was 
bound  by  law  fo  to  do,  and  confequently  the  defendant  was  to 
anfwer  for  the  default  of  another :  that  it  had  been  ruled,  that 
where  an  aclion  will  lie  againft  the  party  himfelf,  there  an  un- 
dertaking by  a  third  perfon  is  within  the  ftatute  ;  but  that  where 
no  action  will  lie  againft  the  party  himfelf,  it  is  otherwife. 

To  this  it  was  anfwered  for  the  plaintiff,  that  here  t>e  credit 
was  wholly  given  to  the  defendant;  that  the  rule  mentioned  by 
the  counfel  on  the  other  fide  muft  be  underftood,  where  an  action 
does  or  does  not  lie  againfl  the  party  himfelf  on  the  contract  and 
not  where  an  action  does  or  does  not  lie  againft  him  upon  colla- 
teral refpects.  And  therefore  in  this  cafe  for  an  actual  conver- 
fion,  or  for  refufing  to  re-deliver  the  horfe,  Etiglijb  might  be 
charged  in  trover  or  detinue  ;  yet  he  being  not  chargeable  upon 
the  contract,  the  cafe  was  not  within  the  ftatute.  That  this  con- 
tract could  not  be  faid  properly  to  be  a  promife  to  anfwer  for  the 
default  or  mifcarriage  of  another,  unlefs  Englijh  were  liable  by  the 
firfl  contract. 

\e)  t.ord  Raym.  1-^5.     6  Mod.  248.   5.  C. 

E   2  Upon 
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Upon  the  firft  motion  and  argument  of  this  cafe,  the  three 
judges  (f)  againft  Powys  feemed  to  be  of  opinion,  that  this  cafe 
was  not  within  the  ftatute,  becaufe  Engl  if 3  was  not  liable  upon 
the  contract  ;  but  if  any  action  could  be  maintained  againft  him, 
it  mud  be  for  a  fubfequent  wrong  in  detaining  the  horfe,  or 
actually  converting  it  to  his  own  ufe.  And  Powell,  juftice,  faid, 
"  that  that  rule,  of  what  things  fhall  be  within  the  ftatute,  is  not 
"  confined  to  thole  cafes  only,  where'  there  is  no  remedy  at  all 
4{  againft  the  other,  but  where  then;  is  not  any  remedy  againft  him 
•<  on  the  fame  contact."  This  cafe  is  juft  like  the  cafe  where  a  man 
r**  '  fays  lt  fend  goods  to  fuch  a  one,  and  I  will  pay  you  ;"  that  is  not 
L  ,  .<.{within  the  ftatute  ;  for  the  fellei  does  not  truftthe  perfon  hefends 
^  ."  the  goods  to.  So  here,  the  ftable-keeper  only  trufted  the  de- 
fendant, and  an  action  on  the  contract  will  not  lie  againft  Engli/bf 
but  for  a  tort  fubfequent  he  may  be  charged  in  detinue,  or  trover 
and  conversion,  which  is  a  collateral  action. 

Pewys  J.  faid,  "  that  there  was  a  truft  to  Engli/h,  for  the.  very  ' 
14  lending  of  the  horfe  neceffarily  implies  a  truft  to  the  perfon  he 
*'  is  lent    to,  and   confequently  the  defendant  in  this   cafe   is  to 
"  anfwer  for  the  default  of- another,  and  is  within  the  ftatute." 

Powell  J.  agreed,  "  that  if  a  man  fhould  fay,  lend  J.  5.  a  horfe, 
**  and  I  will  undertake  hejhall  pay  the  hire  of  it ;  ox  fend  J.  S.  goods , 
'»  and  I  will  undertake  he  fall  pay  ysu  ;  that  thofe  cafes  would  be 
ft  within  the  ftatute  :  and  agreed  with  Powys,  that  if  any  truft 
<(  were  given  to  Englif,  then  the  cafe  would  be  within  the 
"  ftatute."  But  he,  and  the  chief  juftice,  and  Gould  held,  that 
here  was  no  credit  given  to  Englif ;  and  the  chief  juftice  agreed 
with  him,  that  if  there  had,  this  promife  would  have  been  but  an 
additional  fecurity,  and  within  the  ftatute.  And  the  chief  juftice 
faid,  u  that  if  a  man  fhould  fay,  ''let  J.  S.  ride  your  horfe  to 
"  Reading,  and  I  will  pay  you  the  hire,"  that  is  not  within  the 
ftatute,  no  more  than  if  a  man  fhould  fay,  "  deliver  cloth  to  J.  8. 
**  and  I  will  pay  you."  He  faid  alfo,  that  a  bailee  of  an  horfe  for 
hire  is  not  bound  to  re-deliver  him  at  all  events,  but  if  he  be 
robbed  of  him  without  fraud  in  him,  he  is  excufed.  The  prin- 
cipal cafe,  however,  was  adjourned  ;  and  on  a  fubfequent  day  the 
chief  juftice   delivered  the  opinion  of  the  court:  he  faid,  "  that 


s 


(/)  Holt  Ch.  J.    Gould.  J.  and  JW//  J. 
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u  the  queftion  had  been  propofed  at  a  meeting  of  the  judges,  and 

"  that  there  had  been  a  great  variety  of  opinions  between  them, 

"  becauf^  the  horfe  was  lent  wholly  upon   the  credit   of  the  de- 

««  fendant  ;   but    that   the  judges  of   the  court   of  King's    Bench 

«<  were  ail  of  opinion    that  the  cafe  was  within  the  ftatute.  The 

"  objection  that  was  made  was,  that  if  EngliJ})  did  not  re- deliver 

",  the  horfe,  he  was  not  chargeable  in  an  action  upon  the  promife, 

•«  but   in  trover,   or  detinue,  which   are  founded   upon  the   tort, 

«*  and   are   for  a  nntrer   fubfequcnt    to   the   agreement.      But    I 

"  anfwered,  that  Engli/b   may  be  charged  on  the  bailment   in  de- 

"  tinue  on   the  original  delivery,   and   a   detinue  is   the  adequate 

"  remedy,   and   uj-on    the  delivery  EngliJJj    is   liable    in   detinue, 

11  and  confequently   this  promife  by  the  defendant  is  collateral, 

"  and  is  within  the   reafon,  and   the  very  words  of  the  ftatute; 

«*  and  is  as  much  fo,  as  if,  where  a  man  was  indebted,  J.  S.  in 

"  confideration  that  the  debtee  would  forbear  the  man,  fhould  pro- 

«•  mife  to  pay  him  the  debt  ;   fuch  a    promife  is  void,    unlefs  it  be 

"  in  writing.     Suppofe  a  man  comes  with   another  to   a   fhop  to 

"  buv,  and  the  (hop-keeper  fhould   fay,    "  I  will  not  fell  him  the 

u  goods,  unlefs  you  will  undertake   he  fhall   pay  me  for  them," 

"  fuch  a  promife  is  within  the  ftatute  :  otherwife,   if'^  man  had 

*«  been  the  perfon  to  p^y  for  the   goods  originally.     So  here,  de- 

"  tinue  lays  again  ft  Engli/b  the  principal ;  and  the  plaintiff  having 

"  this  remedy  againll  Englijh  the  principal,  cannot  have  an  action 

**  againlt   the  defendant  the  undertaker,   unlefs  there   had  been  a 

"  note  in  writing." 

So,  if  A.  promifes  B,  being  a  furgeon,  that  if  he  will  cure  D. 
of  a  wound,  he  will  fee  him  paid  ;  this  is  only  a  promife  to  pay  if 
I),  does  not,  and,  therefore,  it  ought  to  be  in  writing  by  the  fta- 
tute of  fr^ucls.  But  if  A.  promife  in  fuch  a  cafe,  that  he  will  be 
B.'s  paymafter,  whatever  he  (hall  deferve,  it  is  immediately  the 
debt  of  A.  and  he  is  liable  without  writing  (g). 

A  diflinclion  is  taken  between  a  conditional  and  an  abfolute  un- 
dertaking; as  if  A.  promife  to  pay  B  fuch  a  fum  if  C.  does  not, 
there  A.  is  but  a  fecurity  for  C.  But  if  A.  promife  that  C.  will  pay 
fuch  a  fum,  A.  is  the  principal  debtor  ;  lor  the  act  done  was  on 
his  credit,  and  no  way  upon  the  credit  oi  C.  (b) 

(g)    Per  Holt  Ch.  J.  In  Wat  kins  v.   Perkins,    I   Ld.  Raym.  224. 
(h)  Per  La  Ch.  J.  in  Gordon  v.  Martin,  Fitzg,  3C3. 

E  3  With 
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With  refpeft,  however,  to  the/ale  of  goods,  the  general  line 
now  taken  is,  that,  if  the  perfon  for  whofe  ufe  goods  are  fur- 
niftied,  be  liable  at  all,  any  other  promife  by  a  third  perfon 
to  pav  that  debunuft  be  in  writing,  otherwife  it  is  void  by  the 
ftatute  (i). 

Thus,  in  the  cafe  of  Joties  v.  Cooper  (£),  which  was  an  a£tion  for 
goods  fold  and  delivered  :  the  facts  were  thefe  :  the  defendant  had 
frequently  given  written  orders  to  the  plaintiff  to  deliver  goods  of 
different  kinds  to  one  Smithy  her  fon-in-law  ;  in  all  of  which  (he 
undertook  to  be  anfwerable  for  the  payment.  Thefe  had  been 
all  punctually  difcharged-  But  the  goods  upon  which  the  prefent 
queftion  arofe  were  delivered  to  Smithy  in  confequence  of  a  parol 
order,  and  a  parol  promife  by  the  defendant  in  thefe  words;  "  I 
(i  will  pay  you  if  Smith  will  not."  That  the  undertaking  was  be- 
fore the  delivery  of  the  goods;  but  that  Smith  was  entered  as  the 
debtor  in  the  plaintiff's  books. 

Lord  Mansfield  C.  J.  delivered  the  opinion  of  the  court  as 
follows  : 

"  We  are  all  of  opinion  upon  the  authority  of  the  cafes  in  the 
"  books,  that  the  promife  by  the  defendant  in  this. cafe  to  pay,  if 
"  Smith  did  not,  is  a  collateral  undertaking  within  the  ftatute  of 
"  frauds  ;  and  it  is  fo  clear  that  it  would  only  be  mifpending  time 
"  to  go  through  the  cafes,  or  to  fay  much  about  it." 


f.o,  in  the  cafe  of  Mat/on  and  another  v.  Wharam  (/),  which  was 
alfo  an  action  for  goods  fold  and  delivered  :  the  facts  were  as  fol- 
io.v:  In  January  1785,  the  defendant  V/haram  applied  to  Matfon t 
one  of  the  plaintiffs,  and  afked  hvm  if  he  was  willing  to  ferve  one 
Robert  Cou  thnrd  of  Pontefracl  with  groceries ;  he  anfwered  they 
dealt  \a  ith  nobody  in  that  part  of  the  country,  and  did  not  know 
Cculthardy  to  winch  the  defendant,  Wharamy  replied,  if  you  do 
not  know  him,  you  know  me,  and  I  will  fee  you  paid.  Matfon  then 
faid  he  would  ferve  him  ;  and  Wharam  anfwered,  he  is  a  good 
chap,  but  I  will  fee  you  paid.  A  letter  was  afterwards  received 
by  the  plaintiffs  from  Coulthardy  containing  an  order  for  goods  to 
the  amount  of  7/.  ana  the  goods  were  afterwards  fent  to  Coulthard 
accordingly.     The  plaintiffs    made    Coulthard  the  debtor  for  thefe 


r/)    Per  Butler  J.  2  Term  Rep.  8  J.  (i)  Ccnvp.  227. 

[/)  2  Term  Rtp.  80. 
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goods  in  ilieir  books.  They  afterwards  applied  to  Cculthard  for 
payment  of  the  debt  by  letter,  and  receiving  no  anfwer,  they  then 
applied  to  the  defendant,  TVbaram,  who  rcfufed  to  pay  th» 
money. 

There  was  no  promife  in  writing  made  by  the  defendant:  and 
the  queflion  for  the  opinion  of  the  court  was,  whether  the  plain* 
tiffs  were  entitled  to  recover. 

The  court  were  of  opinion,  that  this  was  a  collateral  promife  to 
pay  in  cafe  Coullhard  did  not,  and  therefore  within  the  ftatutc  ; 
confequently  the  plaintiff  was  not  entitled  to  recover. 

So,  in  the  cafe  of  Anderfon  v.  Hnyman  (m),  which  was  an  a£tfon 
of  ojfumpfit  :  at  the  trial,  the  jury  found  a  verdift  for  the  de- 
fendant on  thefe  facls  :  the  plaintiff  was  a  woollcn-drap-r  in 
Louden,  and  employed  one  Bffin  as  a  rider  to  receive  orders  from 
liis  cuftomers  in  the  country.  The  defendant  meeting  with  Biffin 
at  Deal,  defired  him  to  write  to  the  plaintiff,  requeuing  him  to 
fupply  the  defendant's  fon  (who  traded  to  the  Wtji  Indies)  with 
whatever  goods  he  might  want,  on  his,  the  defendant's  credit, 
and  at  the  fame  time  faid,  "  Ufe  my  Son  well,  charge  him, 
"  as  low  as  poflible,  and  I  will  be  bound  for  the  pavment 
"  of  the  money  as  far  as  800/.  or  1000/.."  Biffin  accordingly 
wrote  to  the  plaintiff  the  following  letter  ;  "  Mr.  Haynan  of 
"  this  town  fays  his  fon  will  call  on  you,  and  leave  orders, 
*'  and  he  has  promifed  me  to  fee  you  paid,  if  it  amounts 
«  to  ioco/.  Mr.  William  Pitches  was  alfo  prefent  as  4 
whnefs." 

"  N.  B.  If  deal  for  1 2  month's  credit,  and  pay  in  6  cr  8 
"  months,  experts  difcount  in  proportion." — Soon  after,  the  fori 
received  goods  from  the  plaintiff  to  the  amount  of  8cc/.  which 
were  delivered  ro  him  in  confequence  of  the  above-mentioned  or- 
der from  the  father.  The  fon  was  debited  in  the  plaintiff's  books, 
and  being  applied  to  for  payment,  wrote  an  anfwer  to  the  plaintifir 
as  follows  : 

'«  Your  favour  of  the  27th    paft  has  been  forwarded   to  me 
■«  from  Ojtend  by  my  clerk,  in   anfwer  to  which  I  «an  only  fay, 

(//;)    l  H.  El.  1:0. 

E  4  u  t}ut 
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"  that  I  underftood  your  credit  for  the  goods  was  12  months, 
<{  which  was  a!fo  mentioned  by  your  rider  to  my  father.  I  {hall 
"  at  this  rate  make  you  remittances  for  the  different  parcels  as 
"  they  come  due,  and  remain,  &c. 

il    Thomas  Hay  man,  junior." 

He  afterwards  became  a  bankrupt,  and  this  action  was  brought 
againft  the  father,  to  recover  the  value  of  the  goods. 

The  court,  on  a  motion  for  a  new  trial,  were  clearly  of  opinion, 
that  this  promife  not  being  in  writing,  was  void  by  the  ftatute  of 
frauds,  as  it  appeared  from  the  evidence  of  the  letter  of  Hayman 
the  younger,  that  credit  was  given  to  him,  as  well  as  the  de- 
fendant. 

But,  in  the  cafe  of  Harris  v.  Huntbach,  (ti)  which  was  ~an 
a£lion  for  money  lent ;  the  queftion  for  the.  opinion  of  the  court 
was,  whether  the  promife  was  a  collateral  or  original  undertaking. 
It  appeared  from  the  evidence,  that  one  David/on  coming  to  the 
plaintiff  by  the  defendant's  order,  for  money  to  pay  workmen, 
the  plaintiff"  refufed  to  pay  the  money,  unLfs  the  defendant  would 
fign  a  receipt.  Whereupon  the  defendant  wrote  the  following 
note,  viz.  "  Mr.  Harris  at  the  requeft  of  the  gardener,  the  work- 
,(  men  wanting  money  greatly,  for  the  work  at  the  woodhoufes, 
"  this  is  to  certify  that  it  is  my  requeft  you  pay  to  Mr.  David/on, 
«*  on  the  account  of  Mafter  Hitter,  for  the  workmen's  ufe,  the 
*'  fum  of  15I.  as  witnefs  my  hand,  S.  Huntbacb"  and  a  receipt 
was  given  by  the  faid  Dcvidfcn,  the  gardener,  to  the  plaintiff,  on 
the  p!  aintifPs  paying  him  this  15I. 

It  alfo  appeared  that  Mafter  Hil/ier,  at  the  time  the  money 
was  ^^dvaixed,  was  an  infant,  and  that  the  woodhoufes  belonged 
to  him. 

The  court  determined  that  the  note  amounted  to  an  original 
undertaking  ;  and  that  there  was  nothing  like  a  collateral  requeft  or 
promife. 

Mr.  Juft-  Fojle'r  faid,  "  The  infant  was  not  liable,  and  there- 
«  fore  it  could  not  be  a  collateral  undertaking.  It  was  an  original 
*e  undertaking  of  the  defendant." 

(n)  1  Eur.  373. 

It 
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It  is,  however,  in' many  cafes  very  difficult  to  difcover  from  the 
more  expreffions  of  the  party,  to  whom  the  credit  was  originally 
given;  and  therefore,  in  fome  inftances,  it  is  deemed  neeefJary  to 
take  into  confederation  not  only  the  exprelTions  ufed,  but  the  par- 
ticular fituution  of  the  defendant  at  the  time  of  his  undertaking, 
and  alfo  the  amount  of  the  fum  for  which  he  is  fuppofed  to  have 
made  himfelf  liable". 

Thus,   in  the  cafe  of  Keate  v.  Temple,  (0)   which  was  an  action, 
for  goods  fold  and  delivered,  and  work  and  labour.     The  princi- 
pal   facts    proved   at   the    trial    were    thefe :    The    plaintiff  was 
a  tailor  and  flop-feller  at  Port/mouth,   and  the  defendant  the  fir  ft 
lieutenant  of  his  Majefty's  fhip  the  Boyne.     When  that  fhip  came 
into  port,  the  defendant   applied  to  a  third  per  fori  to  recommend 
a  flop-feller  who  might  fupply  the  crew  with  new  cloaths,  faying, 
"  He  will  run  no  rilk  •,  I  will  fee  him  paid."     The  plaintiff  being 
accordingly  recommended,  the  defendant  called  upon  him,    and 
ufed  thefe  words,   "  I  will  fee  you  paid  at  the  pay-table  :  are  you" 
"  fatisfied  r"  He  anfwered,  "  perfectly  fo."  The  cloaths  w?re  de- 
livered on  the  quarter  deck  of  the  Boyne  :  flops  are  ufiuliy  fold  on 
the  main  deck  :   the  plaiutiffproduced  famples  to  afecrtain  whether 
his  directions  had  been  followed  ;  fome  of  the  men  laid  that  they 
were  not  in  want  of  any  cloaths,  but  were   told  by  the  defendant 
that  if  they  did  not  take  them,  he  would  punifh  them  •,  and  others, 
who  dated  that  they  were  only  in  want  of  a  part  of  a  fuit,  were 
obliged  to  take  a  whole  one,  with  anchor  buttons  to  the  jacket, 
fuch  as  are  ufually  worn  by  petty  officers  only.     The  cloathing  of 
the   crew  in  general  was  light,  and  adapted   to  the  climate  of  the 
JVefi  IndieSy  where  the   (hip   had  been  laft  ftationed.     Soon  after 
the  delivery,   the  Boyne  was   burnt  ;  and  the  crew  difperfed  into 
different   Chips.     On  that   occafion,  the  plaintiff  having  expreffed 
fome  apprehenfions  for  himfelf,  was  told  by  the  defendant   "  Cap- 
in  tain  Grey  (the  captain  of  the   Boyne)   and   I  will   fee  you  paid  ; 
"  you  need  not  make  yourfclf  uneafy."    After  this  the  commif- 
fioner  came  on  board  the  Commerce  de  MarfeilljtS)  in  order  to  pay 
the  crew  of  the  Boyne ;  at  which  time  the  defendant   ftood  at  the 
pay-table,  and  having  taken  fome  money  out  of  the  hat  of  the  fir  ft 
man  who  was  paid,  gave  it  to  the  plaintiff;   the  next  man  refufed 
to  part  with  his  pay,  and  was  immediately  put  in  irons.     The  de- 
fendant then  afked  the  commiflioner  to  (Top  the  pay  of  the  crew, 
who  anfwered  that  it  could  not  be  done. 

(0)   1  Bof.  and  Pul.  15S. 

7  The 
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The  learned  judge,  (/>}  before  whom  the  caufe  was  tried,  in 
his  direction  to  the  jury  faid,  "  that  if  they  were  fatisfied  on  the 
evidence,  that  the  goods  in  OjUeftion  were  advanced  on  the  cre- 
dit of  the  defendant,  as  immediately  refporifible,  the  plaintiff  was 
entitled  to  a  verdict  •,  hut  if  they  believed,  that  at  the  time  when  the 
goods  were  funrifhed,  the  plaintiff  relied  on  being  able,  through 
the  afliftanee  of  the  defendant  to  eet  his  money  from  the  crew,  they 
ought  to  find  for  the  defendant."  The  jury  found  a  verdict  for 
the  plaintiff  576/.  -,s.  3d. 

But  the  Court  of  Common  Pleas  afters  arch  directed  a  new  trial 
upon  the  following  grounds  ftated  by  Lord  Ch.  J.  Eyfe,   in  deli- 
vering the  opinion  of  the  court :     "  There  is  one  confideration, 
independent  of   every   thing  elfe,    which  weighs  fo  ftrongly  with 
me,    that  I  fhould  wifh  this  evidence  to  be  once  more  fubmitted  to 
a  jury.     The  fu-n  recovered    is  576/.    *}s.  od,    and  this  againft  a 
lieutenant    of  the  navy  :  a  fum   fo  large,   that  it  goes  a  great  way 
towards  fatisfying  my  mind  that  it  never  could  have  been   in  the 
contemplation  of  the  defendant  to   make  himfclf  liable,    or  of  the 
fop-feller  to  furnifi  the  goads  en  his  credit   to  fo  large   an    amount. 
I  can  hardly  think  that   had    the   Boyne   not  been  burnt,    and  the 
plaintiff  been  r.fked  whether  he  would   have  the   lieutenant  or  the 
crew  for  his   pa)  matter,  but  that  he  would  have  given  the  prefer- 
ence to  the  latter.     The  circumflance  of  this  cafe  creates  fome  pre- 
judice againft  the  defendant,   but  which  I  think  capable  of  explana- 
tion.    There  is  foine  appearance  of  harfhnefs  in  making  the   men 
purchafe  thefe  cloaths  againlt  their  inclination.     But  it  was  in  evi- 
dence, that  though  they  were  pretty  well  cloathed,  yet  their  cloaths 
were  adapted  to  a  warm  climate  rather  than  to  the  fervice  in  which 
thev  were  to  be  engaged.     It  was  therefore   the  bounden  duty  of 
the  officer  to  take  fome  courfe  to  oblige  the  crewto  purchafe  proper 
neeefiaries.     We  all  know  that  a   failor  is  fo  fingular  a  creature, 
fo  carclefsof  himfelf,  that  he  cannot,  though  his  life  depend  upon 
it,  be  prevailed  upon,   without   force,   even  to   bring  up  his  ham-, 
mock  upon  deck    to  be    aired.     We  know  that   he  will  rifk  any 
danger  in  order  to  employ  his  money  in  a  way  that  he  likes,  rather 
than  lay  it  out  in  that    provident  method  which  his  fituation  may 
require.     The  whole  of  the  imputation  then  on  the  defendant  and 
Captain  Grey  amounts  to  this,   that  when  the  men  were  to  be 

(/>)  Lawrence. 
5  cloathed, 
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cloathed,  they  wiAied  them  to  be  fom 'what  well  dreficd.  I  do 
not  know  but  that  this  circumftance  may  have  had  fome  influence 
on  the. jury.  liut  I  do  not  feel  the  fores  of  it  when  oppofed  to 
the  weight  of  the  evidence  on  the  other  fide,  fo  as  to  make 
officer  liable  for  fo  large  a  fum.  From  the  nature  of  the  cafe 
apparent  that  the  men  were  to  pay  in  the  firft  inftance:  the  defen- 
dant's words  were,  "  I  will  fee  you  paid  at  the  pay-table ;  are 
you  fatisfied  i"  And  the  anfwer  then  was  "  perfectly  fo."  The 
meaning  of  which  was,  that  however  unwilling  the  men  might  be 
to  pay  themfelves,  the  officer  would  take  care  that  they  fhould 
pay.  The  quell. on  is,  whether  the  flopman  did  not  in  fact  reJy  on 
the  power  of  the  officer  over  the  fund  out  of  which  the  men's  wages 
were  to  be  paid,  and  did  not  prefer  giving  credit  to  that  fund, 
rather  than  to  the  lieutenant,  who,  if  we  are  to  judge  of  him  by 
others  in  the  fame  fituation,  was  not  likely  to  be  able  to  raife  fo 
large  a  fum  ?  Confidering  the  whole  bearing  of  the  evidence,  and 
that  the  learned  judge  who  tried  the  caufe  has  not  expreiTld  himfelf 
fatisfied  with  the  verdict,  I  think  this  a  proper  cafe  to  be  feat  to 
a  new  trial. 

In  the  cafes  which  are  now  about  to  be  mentioned  upon  the  fame 
branch  of  the  ftatute,  thefe  points  have  been  eftablifhed,  namely, 
if  the  perfon  who  makes  the  promife  "was  in  any  refpect  liable 
originally  to  the  debt,  either  alone  or  jointly  with  others,  it  does 
not  come  within  the  ftatute. 

So,  if  there  be  any  confideration  moving  to  the  party  making  the 
promife,  it  is  out  of  the  ftatute,  though  the  debt  of  another  be 
the  original  caufe  of  the  undertaking. 

So,  if  it  be  part  of  the  agreement  that  the  original  debtor  fhali 
be  difcharged,  that  is  a  fufficient  confideration  to  fupport  the  un- 
dertaking of  another  to  pay  the  debt,  and  the  agreement  need  not 
be  in  writing:  but  if  no  fuch  ftipulation  be  made,  and  the  ori- 
ginal debt  be  permitted  to  fubfift  the  undertaking  is  merely  «/- 
lateral,  and  the  agreement  muft  be  in  writing. 

So,  where  nothing  more  is  ftipulated  for  than  an  indulgence 
to  the  debtor,  or  that  an  action  commenced  Avail  be  flayed  ;  the 
undertaking  of  a  third  perfon  to  pay  the  debt  is  within  the  ftatute  ; 
for  the  original  debt  ftill  continues,  and  the  undertaking  is  but 
Collateral.  (0) 

(q)  Vide  1  New.  Re-.  C,  B.  127. 

So, 
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So,  a  verbal  promife  to  pay  the  debt  of  another,  and  alio  to  do 
fome  other  a<St  is  void  by  the  ftatute  •,  the  contract  being 
entire. 

Tim?,  in  the  cafe  of  Stephens  v.  Squire,  (r)  which  was  an  action 
of  affumpftt  to  pay  10/.  and  cofts.  The  facts  were  thefe  :  an 
action  had  been  brought  againit  the  defendant  and  two  others  ; 
and  the  caufe  was  carried  down  to  be  tried  at  the  affixes  ;  but  the 
defendant  promifed,  in  confideration  that  the  plaintiff  would  not 
profecute  the  aclion,  that  he  would  pay  10A  and  cofts  of  fuit. 
The  queftion  was  whether  this  was  a  void  promife  by  the  ftatute 
of  frauds,  it  not  being  in  writing  ? 

The  court  determined,  that  this  could  not  be  faid  to  be  a 
promife  for  another  perfon,  but  tor  the  defendant's  own  debt  j 
and  therefore  not  within  the  ftatute. 

So,  in  the  cafe  of  Read  v.  NoJIj,  (j)  the  facts  were  thefe  :  Tuack, 
the  plaintiff's  teftator  brought  an  action  of  affault  and  battery 
agaimt  one  John/on.  The  caufe  being  at  iffue,  the  record  entered, 
and  juft  coming  on  to  be  tried,  the  defendant  Najh  being  then 
prefent  in  court,  in  confideration  that  Tuack  would  not  proceed  to- 
trial,  but  would  withdraw  his  record,  promifed  to  pay  Tuack  50/. 
and  the  cofts  in  that  caufe,  to  be  taxed  till  the  time  of  withdraw- 
ing the  record,  in  which  taxation  all  fuch  fums  of  money  were  to 
be  allowed  as  Tuack  had  paid  and  was  liable  to  pay  to  his  attorney 
and  witneffes  who  attended  the  «br  trial.  Tuack,  relying  upon 
this  promife,  did  withdraw  his  record,  and  no  further  proceeding 
was  had  in  that  caufe  Tuack  being  dead,  Read,  his  executor, 
brought  an  action  upon  this  fpecial  promife,  which,  was  merely 
verbal)  and  not  reduced  into  writing. 

The  cafe  was  twice  argued  at  the  bar ;  and,  after  time  taken 
by  the  court  to  confider  it,  Lee,  Ch.  J.  delivered  the  opinion  of 
the  court  as  follows: 

*<  The  fingle  queftion  is,  whether  this  promife  which  is  con- 
feffed  by  the  demurrer  not  lo  have  been  in  writing,  is  within  the 
ftatute  of  frauds  and  perjuries  ?  that  is  to  fay,  whether  it  be  a 
promife  for  the  debt,  default,  or  mifcarriage  of  another  perfon  ? 

(r)  5  Mod.  205.    Comb.  362.  S.  C.         (x)  1  Wife.  305. 

And 
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And  we  are  all  of  opinion  that  it  is  not,  but  that  it  is  an  original 
promife,  fulficient  to  found  an  af'um/fitupon  againft  N.ijh,  and  is 
a  lien  upon  Najb)  and  upon  him  only.  f'jbnjon  was  not  a  debtor  ; 
the  caufe  was  not  tried,  he  did  not  appear  to  be  guilty  of  any  de- 
fault or  mifcarriage  -,  there  might  have  been  a  verdict  for  him  if  the 
caufe  had  been  tried,  for  any  thing  we  can  tell ;  he  never  was 
liable  to  the  particular  debt,  damages,  or  cofts.  The  true  differ- 
ence is  between  an  original  promile,  and  a  collateral  promife;  the 
firjl  is  out  of  the  ftatute,  the  latter  is  not  when  it  is  to  pay  the 
debt  of  another  which  was  already  contracted." 

So,  in  the  cafe  of  Williams  v.  Leper ,  (/)  the  facts  were  as  follow : 
Taylor,  a  tenant  of  the  plaintiff,  being  in  arrear  for  rent,  to  the 
amount  of  45/.  for  three-quart :rs  of  a  year,  and  infolvent,  conveyed 
all  his  effects  for  the  benefit  of  his  creditors.  They  employed 
Leper,  the  defendant,  as  a  broker,  to  fell  the  effects,  who  accord- 
ingly advertifed  a  fale.  On  the  morning  advertifed  for  the  fale, 
Williams,  the  landlord,  came  to  diftrain  the  goods  in  the  houfe. 
Leper  having  notice  of  the  plaintiff's  intention  to  diftrain  them, 
promifed  to  pay  the  arrear  of  rent,  if  he  would  clef '/I  from  dif  raining. 
Williams  on  the  faith  of  this  promife,  accordingly  defined.  At  the 
trial,  a  verdict  was  found  for  the  plaintiff  for  45/.  ;  but  the  queftion 
for  the  opinion  of  the  court  was,  whether  this  was  fuch  a  fp.cial 
promife  for  the  debt  of  another,  as  was  within  the  ftatute  of 
frauds  i 

The  counfel  for  the  plaintiff  contended  that  this  ftatute  only 
meant  to  prevent  parol  promifes,  where  there  -was  no  new  confide- 
ntial! moving  from  the  party  making  the  promife  to  the  party  to 
whom  it  was  made  :  that  the  legiflature  did  not  mean  to  prevent 
direct  undertakings,  but  only  collateral  ones,  for  the  debt,  de- 
fault, or  mifcarriage  of  others.  Whereas  here  was  a  newconfide- 
ratition  ;  for  the  goods  of  Leper  were,  at  the  time  of  the  pro- 
mife, liable  to  the  landlord's  diftrefs.  It  was  therefore,  a  direct 
undertaking  for  himfelf,  and  not  for  another.  The  pi  aintiff  had 
a  legal  intereft  in  thefe  goods,  prior  to  the  bill  of  fale,  and  was 
deprived  by  the  defendant  of  an  advantage,  which  he  could  never 
have  again.  The  property  of  the  goods  was  in  Leper,  as  a  truftee 
for  the  creditors,    at  the  time  when  he  made  this  promife 

(t)  3  Bur.  1886.    2WUS.308.  S.  C. 
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The  counfel  for  the  defendant  infifted,  that  upon  this  declara- 
tion, coupled  with  the  facts  given  in  evidence,  the  plaintiff  had  nc» 
right  to  recover  this  45/.  For  the  declaration  exprefsly  charged 
*  that  Taylor  was  indebted  to  the  plaintiff  in  45/.  for  three  quitters 
of  a  year's  rent,  and  that  the  defendant  undertook  to  pay  it  ;* 
which  was  directly  within  che  words  of  the  ftatute  of  frauds. 
That  Leper  was  in  poffcffion  of  the  goods  of  the  tenant,  who 
owed  the,  plaintiff  three-quarters  rent  ;  and  being  about  to  fell 
them,  the  landlord  came  to  diflrain  for  this  rent  in  arrear  ;  and 
Leper  promifed  to  pay  it,  if  he  would  defift  from  diftraining. 
He  promifed  abfolutcly  to  pay  it,  and  not  to  pay  it  out  of  the 
goods  fold,  or  under    any  other  reftricYion. 

But  Lord  Mansfield)  Ch.  J.  faid,  "  the  cafe  has  nothing  to  do  with 
the  ftatute  of  frauds.  The  res  gcjla  would  entitle  the  plaintiff  to  his 
?.ction  againft  the  defendant.  The  landlord  had  a  legal  pledge  :  He 
entered  to  diftrain  •,  he  had  the  pledge  in  his  cuftody.  The  de- 
fendant agreed,  *  that  the  goods  fhould  be  fold,  and  the  plaintiff 
paid  in  the  firft  place.'  The  goods  were  the  fund  :  the  queftion  was 
not  between  Taylor  and  the  plaintiff.  The  plaintiff  had  a  lien  on  the 
goods.  Leper  was  a  truflee  for  all  the  creditors,  and  was  obliged  to 
pay  the  landlord,  who  had  the  prior  lien  :  this  has  nothing  to  do 
with  the  ftatute  of  frauds.  Wilmot  and  Tates,  Juflices  ;  were 
of  opinion,  that  this  was  an  original  promife  ;  and  Mr.  J.  AJlow 
faid,  "  he  looked  upon  the  goods  to  be  the  debtor ;  and  that 
Leper  was  not  bound  to  pay  the  landlord  more  than  the  goods 
fold  for,  in  cafe  they  had  not  fold  for  45/.  The  goods  were  a  fund 
between  both  :  andon  thatfqot  he 

T#  '/"/,?<  *****  <  ^   ^;^  "■"+■'  *     **' J    *"''- ' 

/*#:.      The  principle  upon  which  this  cafe  was  determined  was  recog- 

!/  .      -  nifed  in  Hcitlditch  v.  Milne,  (u)    It  was  an  a&ion  of  afl'umpfit  for  the 
t/^i^epair  of  carriages  ;   and  the  facts  in  fupport  of  it  were,  that  certain 
^  /*>   carriages  which  belonged  to  Mr.  Copey  had  been  fent  by  the  defen- 
t£  A*  'dant   to  the  plaintiff's  to  be   repaired,    but   the  orders  concerning 
'.'  2      them  were  given  by  the  defendant.     One  of  the  carriages  had  been 
$fi>-    brought   by  Mr.  Copey  himfelf,   and    paid  for   by   him  ;    and  the 
bill,  which  was  the  object   of  the  action,  contained  a  charge  for 
repairs  done   to  this  carriage,   and  was   made  out  in  the  name  of 
Copey.     When  the  carriages  were  repaired,  the  defendant  fent  an 
order  to  pack  them  up,  and  fend  them  on  board  fhip;    the  plain- 
tiff upon  this  fent  to  him  to  know  who  was  to  pay  for  them  :   the 

(«)  3  Efp.  Rep.  86. 

defendant 
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defendant  (aid  he  had  fent  them,  and  he  would  pay  for  them. 
The  carriages  were  afterwads  packed  up  and  fent  on  board  fhip, 
and  the  bill  was  made  out  and  delivered  to  the  defendant  ;  he 
defired  time  to  look  over  it ;  and  when  the  plaintiff's  clerk  called 
a  fecond  time,  he  faid  the  charges  appeared  very  high  ;  but  de- 
fired  the  clerk  to  call  in  a  tew  days,  and  he  would  fettle  it.  Not 
having  done  fo,  the  plaintiff's  attorney  waited  upon  him,  when 
the  defendant  faid,  that  he  had  been  told  that  the  bill  was  a  mod 
exhorbitant  one,  and  a  fit  fubjedl  to  refer.  However,  he  faid, 
he  had  money  to  pay  it,  though  he  did  not  fay,  whether  it  was 
his  own  or  Cope/s.  Upon  thefe  fa£ls  it  was  contended,  on  behalf 
of  the  defendant,  that  this  cafe  was  within  the  ftatute  of  frauds. 
But  Lord  Eldoriy  Ch.  J.,  before  whom  the  caufe  was  tried,  faid, 
■•  If  a  perfon  obtained  pofieffion  of  a  tenant's  goods  on  which  the 
landlord  had  a  right  to  diftrain  for  rent,  and  he  promifed  to  pay 
the  rent,  though  it  was  clearly  the  debt  of  another,  yet  a  note  in 
writing  was  not  neceflary  •,  that  fuch  a  cafe  appeared  to  apply 
precifely  to  the  one  before  him.  The  plaintiff  had  to  a  certain 
extent  a  lien  upon  the  carriages,  which  he  parted  with  on  the. 
defendant's  promife_to_pay_.  His  lordfhip  therefore  was  of  opi- 
nion that  that  circumftance  took  the  cafe  out  of  the  ftatute,  and 
confequently  that  the  defendant  was  liable  for  the  amount  of  the 
bill." 

So,    in  the  cafe    of  Cafiling  v.  Atibert,  (v)   where  the  following 
cafe  was  flated  for  the  opinion  of  the  Court  of  King's  Bench. 

The  plaintiff  was  employed  by  one  E.  P.  Grnyfcn  as  his  general 
agent ;  and,  as  an  infurance  broker,  had  effected  for  his  ufe  certain 
policies  of  affurance  mentioned  in  the  declaration,  of  the  value  of 
3000/.  *,  that  the  plaintiff  was  under  acceptances  for  Grayfo/i,  for 
bills  drawn  by  Gratfon  for  his  Own  accommodation  ;  and  that  the 
plaintiff  had  a  lien  on  the  faid  policies  to  indemnify  himfelf  againft 
ills  faid  acceptances.  That  a  lofs  having  happened  on  the  policies 
of  infurance,  which  the  underwriters  had  agreed  to  pay,  but  which 
Gray/on  could  not  receive  without  having  the  policies  to  produce, 
the  plaintiff  was  applied  to,  to  give  them  up  for  that  purpofe  to 
the  defendant,  into  whofe  hands  Grayfon  had  at  that  time  tranf- 
ferred  the  management  of  hi.i  infurance  concerns.  That  fome  of 
the  plaintiff's  faid  acceptances  for  the   ufe  of  Gr.iyfcn  being  then 


{?}  2  Ea3.  1?). 
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outftanding  and  unpaid,  and  particularly  the  bill  for  181/.  is.  men- 
tioned in  the  declaration  then  in  the  hands  of  one  Cator,  upon 
which  writs  had  been  fued  out  (though  not  then  executed)  againft 
Grayfon  as  the  drawer,  and  the  plaintiff  as  acceptor  ;  the  plaintiff 
refufed  to  deliver  up  the  policies  of  aiTurance,  they  being  the  only 
fecurities  he  had  againft  his  faid  acceptances,  without  an  indem- 
nity;  and  that  thereupon  a  meeting  was  held  between  the  plaintiff 
and  defendant  and  Gray/on,  at  which  it  was  verbally  agreed  be- 
tween the  parties  that  the  defendant  fliould  pay  into  the  hands  of 
a  banker  712/.  13J.  6J.,  to  anfwer  in  part  certain  other  accept- 
ances of  the  plaintiff's,  exclufive  of  the  bill  for  181/.  is.;  and 
that  the  plaintiff  mould  provide  241/.  14J.  6d.  rowai-ds  paying  one 
of  his  acceptances  for  350/. ;  and  that  the  defendant  (hoiild  pay 
the  bill  of  181/.  1  s.  and  the  cofts  of  the  a i\ ion  which  had  been 
brought  thereon  againft  Grayfon,  amounting  together  to  202/.; 
and  that  thereupon  the  faid  policies  mould  be  delivered  up  to  the 
defendant.  That  in  purfuance  of  this  agreement  the  defendant 
paid  into  the  banker's  hands  712/.  13s.  6d.  and  the  plaintiff  deli- 
vered up  the  policies  to  the  defendant.  That  the  defendant  re- 
ceived from  the  underwriters  the  amount  of  ^thej-  fubferiptions  on 
the  policies  fo  delivered  up  to  him  by  the  plaintiff.  That  the  de- 
fendant was  afterwards  called  upon  by  the  attorney  of  Caior  to  pay 
the  faid  202/.  for  the  debt  and  cofts  on  the  bill  in  Cator's  hands,  but 
refufedto  do  fo  ;  nor  had  he  paid  it  at  the  time  this  action  was 
commenced  ;  and  that  in  confequence  of  fuch  refufal  the  plaintiff 
was  arrefted  at  the  fuit  of  Cator,  as  acceptor  of  the  faid  bill  of  ex- 
change, and  fuftained  damages  thereby  to  the  amount  found  by 
the  jury,  viz.  25/.  The  queftion  for  the  opinion  of  the  court 
was,  whether  the  promife  of  the  defendant  to  pay  the  faid  202/. 
due  from  Grayfon  for  the  faid  debt  and  cofts,  on  having  the  faid 
policies  of  infurance  delivered  to  him,  was  void  under  the  ftatute 
of  frauds  j  or  whether  he  were  liable  by  reafon  of  the  plaintiff's 
parting  with  the  pofleffion  of  thofe  policies  upon  which  the  plaintiff 
had  a  lien,   and  which  were  fo  depofited  with  the  defendant  ? 

The  Court  were  of  opinion,  that  this  was  not  a  promife  for  the 
debt  or  default  of  another  within  the  ftatute  of  frauds,  but  an 
original  undertaking. 

• 

Lord  Ella-borough,  Ch.  J.  faid,  "  I  am  clearly  of  opinion,  that 
this  is  neither  an  undertaking  for  the  debt,  default  or  mifcarriage 
of  another  within  the  ftatute.  It  could  not  be  for  the  debt,  but 
rather  for  the  credit  of  another;  for  when  the  promife  was  made, 

no 
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Wo  debt  was  incurred  from  Grayfm  to  the  plaintiff;  therefore,  if 
at  all  within  the  itatute,  it  muft  be  for  the  default  or  mifcarriage  of 
another.  But  fee  what  the  cafe  is :  the  plaintiff  who  was  Gray 
fort's  broker,  had  policies  of  infurance  in  his  hands  belonging  to  his 
principal,  which  were  fecurities  on  which  he  had  a  lien  for  the 
balance  of  his  account ;  and  on  the  faith  of  thefe  he  agreed  to 
accept  bills  for  the  accommodation  of  his  principal.  One  of  thefe 
bills  became  due,  and  actions  were  brought  again  ft  the  plaintiff  as 
acceptor,  and  agaiuit  Gray/on  as  drawer:  and  it  was  defirable  that 
the  policies  fhouid  be  given  up  by  the  plaintiff  to  the  defendant,  in 
order  to  enable  the  money  tor  the  loffes  incurred  to  be  received 
from  the  underwriters;  the  defendant  undertaking,  upon  condition 
the  policies  were  made  over  to  him,  to  fettle  the  acceptances  due, 
and  to  lodge  money  in  a  banker's  hands  for  the  fatisfaclion  of  the 
remainder,  as  they  beca^  due.  The  defendant  then-  procured 
from  the  plaintiff  the  lecurities  upon  the  faith  of.  this  engagement  j 
in  entering  into  which  he  had  not  the  difcharge  of  Gray/on  princi- 
pally in  hi6  contemplation,  bat  the  difcharge  of  himfelf,  That 
was  his  moving  confederation,  though  the  difcharge  of  Qrayfui 
would  eventually  follow.  It  is  rather  therefore  a  purchafe  of  the 
fecurities  which  the  plaintiff  held  in  his  hands.  This  is  quite  be- 
fide  the  mifchief  provided  againlt  by  the  ftatutej  which  was  that 
•pcrfons  fhouid  not  by  their  own  unvouched  undertaking  without 
writing  charge  themfelves  for  the  debt,  default,  or  mifcarriage  of 
another.  In  the  cafe  of  a  bill  of  exchange  for  whicii  feveral  per- 
sons are  liable,  if  it  be  agreed  to  be  taken  up  and  paid  by  one, 
•eventually  ethers  may  bedifcharged  ;  and  the  fame  objection  might 
be  made  there  :  but  the  moving  cenfideration  is  the  difcharge  of 
the  party  himfelf,  and  net  ef  the  reft,  though  that  alfo^enfues- 
Upon  the  whde  therefore  I  agree  with  the  decifion  in  V/illiamf 
v.  Leper  fat)  to  the  full  extent  of  it:  I  agree  with  thofe  cf  the  juoges 
who  thought  the  cafe  not  within  the  flatute  of  frauds  at  all  j 
and  I  alfo  agree  with  the  ground  on  which  Mr.  Jultice  Ajl:r* 
proceeded,  that  the  evidence  fuitaius  the  count  for  money  had  and 
received." 

Fo,  in  the  cafe  of  Anjley  v.  ftlarden,  (10)  which  was  an 
action  of  ajjumpftt  tried  before  Sir  James  Mansfield*  Ch.  J. 
and,  upon  the  trial,  it  appeared  in  evidence,  that  the  defendant 
being  in  diftrefied  circumftances,  the  plaintiff  and  three  other  ere* 

(u)  Art:*  '-'.  (*»)   1  New  Rep.  C,  I;.  12^.. 
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ditors  of  the  defendant  met,  and  finding  that  he  could  only  pay 
js.  6d.  in  the  pound,  they  came  to  an  agreement  to  accept  from 
one  T.  Wefton,  the  defendant's  father- in-law,  ioj.  in  the  pound  in 
fatisfaction  of  the  debts  due  to  them  from  the  defendant,  and  to 
aflign  thofe  debts  to  the  faid  T.  Wejlon  ;  and  an  agreement  was 
accordingly  prepared  for  that  purpofe. — The  three  other  credi- 
tors figued  this  agreement,  and  received  their  rcfpec~tive  fums  of 
money,  to  the  amount  of  ioj.  in  the  pound  from  T.  Wejlon,  and 
the  plaintiff  at  one  time  authorifed  Greenwood  (one  of  the  three 
creditors  who  figned)  to  fign  for  him  when  he  figned  for  himfelf ; 
but  Greenwood  having  omitted  fo  to  do,  the  plaintiff  revoked  his 
authority,  and  refufed  to  execute  the  agreement,  or  accept  the  ioj. 
in  the  pound  on  his  debt.  On  behalf  of  the  plaintiff  it  was  ob- 
jected, that  We/lon's  undertaking  to  pay  ioj.  in  the  pound  in  dif- 
charge  of  the  defendant's  debt  was  void  by  the  ftatute  of  frauds, 
no  agreement  by  which  Wejlon  could  be  charged  having  been  figned 
by  him,  and  therefore  the  plaintiff's  undertaking  to  accept  icj.  in 
the  pound  was  nudum  pactum.  But  the  Chief  Juftice  ruled  that 
the  undertaking  of  Wejlon  was  not  within  the  ftatute  of  frauds, 
being  an  undertaking- to  pay  a  debt  of  a  new  defcription,  viz.  icj.  in 
the  poundy  in  conji 'deration  of  Marden  being  difchargedy  and  not  an  un- 
dertaking to  pay  the  debt  of  Marden.  Accordingly  a  verdict,  was 
found  for  the  defendant,  who  had  paid  into  court  the  amount  of 
the  toj.  in  the  pound  on  the  plaintiff's  debt.  And  the  Court  of 
Common  Pleas  afterwards,  upon  a  rule  to  (hew  caufe  why  there 
fhould  not  be  a  new  trial,  confirmed  his  Lordfhip's  opinion,  and 
determined,  that  this  agreement  was  not  within  the  ftatute  ;  it 
not  being  a  collateral  promife  to  pay  the  debt  of  another,  but  an 
original  contract  to  purchafe  the  debts. 

Sir  James  Mansfield,  Ch.  J.  faid,  "  At  the  trial  of  this  caufe, 
it  was  objected  on  the  part  of  the  plaintiff,  that  the  promife  by 
Wejlon  was  a  promife  within  the  ftatute  of  frauds,  and  therefore 
no  bar  to  the  plaintiff's  demand.  It  appeared  to  me  doubtful  how- 
far  the  promife  in  this  cafe  could  be  deemed  to  be  within  the  fta- 
tute *,  and  it  rather  ftruck  me  that  being  a  promife  to  pay  only  ioj. 
in  the  pound,  and  not  to  pay  the  whole  debt,  it  was  an  original 
agreement,  and  therefore  was  not  within  the  ftatute.  I  did  not 
fee  how  one  perfon  could  undertake  for  the  debt  of  another,  when 
.  the  debt  for  which  he  was  fuppofed  to  undertake,  was  difcharged 
by  the  very  bargain.  No  cafes,  however,  were  at  that  time  cited. 
We  have  now  been  confidering  all  the  circ^mftances  of  the  cafe, 

and 
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snd  the  queftion  is,  whether  juftice  will  not  be  done  by  not  allows 
ing  the  plaintiff  to  take  more  than  what  the  ftricteft  rule  of  law- 
will  entitle  him  to  ?  The  facts  were  fhortly  thefe.  The  defendant 
was  upon  a  brink  of  a  bankruptcy ;  fome  of  his  creditors  met  to 
confuler  what  mould  be  done,  and  his  effects  being  found  only 
fufficient  to  pay  7s.  6d.  in  the  pound,  the  creditors  agreed  to  ac- 
cept ioj-.  in  the  pound  from  Wejlon  in  full  fatisfaction  of  their  debts, 
and  undertook  to  affign  their  debts  to  him.  Theonlyobject  of  thedced 
Was  the  affignment  of  the  debts  ;  and  Wejloii  was  to  pay  10/.  in  the 
pound  as  the  price  of  thofe  debts.  After  this  the  plaintiff  went  out  of 
town,  and  fome  of  the  creditors  accepted  10/.  in  the  pound,  and 
affigned  their  debts  to  Wejlon.  The  plaintiff  thought  proper,  firft  to 
deny  his  agreement,  and  then  to  infill  on  his  right  to  change  his  mind 
and  refufe  to  execute  the  deed..  He  had  a  right  to  change  his  mind, 
but  in  point  of  morality  and  found  honefty  his  conduct:  was  ex* 
tremely  bad.  It  was  equivalent  to  obtaining  a  promife  from  Mar- 
den  privately  for  payment  of  the  whole  debt,  after  agreeing 
with  the  reft  of  the  creditors,  to  take  a  part  only.  He  now  comes 
here  to  fat  afide  the  verdict,  in  order  to  put  into  his  pocket  the 
other  part  of  the  debt  for  his  own  benefit,  to  which  Wejlon  is  en- 
titled. Suppofing  the  promife  by  Wejlon  to  be  a  good  promife  in, 
law,  the  plaintiff  cannot  recover  the  original  debt  due  from  the  de- 
fendant to  himfelf,  inafmuch  as  he  has  agreed  to  accept  iqs.  in  the 
pound  in  fatisfaction  of  that  debt,  and  to  aflign  it  to  Wejlon,  who 
h  contented  with  the  verdict.  The  plaintiff  has  clearly  been, 
guilty  of  very  hard?  treatment   :  |s   the  defendant;    and  I  do 

not  think  the  court  called  upon  to  alter  the  verdict,  as  a  favour  to 
him. — He  has  acted  altogether  contrary  to  honour  and  juftice,  and 
I  think  the  verdict  ought  to  (land.  I  would  not  have  it  fuppofed 
that  I  mean  to  throw  any  doubt  upon  the  decjfions  which  have 
been  cited  reflecting  the  ftatute/'of  frauds.  The  cafe  of  Chafer 
v.  Beckett,  (x)  certainly  decides  that  a  mere  promife,  fuch  as  that 
.before  us,  would  be  within  the  ftatute ;  and  indeed,  upon  general 
principles,  no  one  ran  wifh  to  reftrain  the  operation  of  the  ftatute 
of  frauds.  The  benefits  of  that  ftatute  are  much  more  apparent 
to  thofe  who  are   com  -   with  the   pr  of  the   court   ot 

.Chancery,  than   thofe  who  hai  the  practice  cf  the 

courts   of  common  law.     But   upon   die  whole,  it  appe  irs  to  me 
reement  by  Wejlon  amounted  to  a  purchafe  pf  the  plain* 
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tiff's  debt,  and  that  this  application  for  a  new  trial  ought  not  to  be 
granted." 

But,  a  promife  to  pay  the  debt  of  a  third  perfon  in  conlideratiofl 
of  forbearance  only,  is  within  the  ftatute,  and  mull  therefore  be 
in  writing. 

Thus,  in  the  cafe  of  Fifb  v.  Htitch'infon,  (y)  which  was  an  action, 
of  affumpfity  the  plaintiff  declared,  that  whereas  one  Vickars  was 
indebted  to  him  in  a  certain  fum  of  money,  and  had  com- 
menced an  action  for  the  fame  ;  the  defendant  in  confideratiofi 
that  the  plaintiff  would  (lay  his  action  againft  Vickars  promifed  to 
pay  plaintiff  the  money  owing  to  him  by  Vickars.  To  this  there 
was  a  demurrer  and  joinder  in  demurrer. 

For  the  defendant  it  was  infilled,  that  this  being  a  promife  to 
pay  the  debt  of  another  perfon,  was  void  by  the  ftatute  of  frauds 
and  perjuries. 

It  was  anfwered  for  the  plaintiff,   that  this  was  an  original  con- 
tract between  the  plaintiff  and  defendant,  fo  not  within  the  ftatute f 
and  the  cafe  of  Read  v.  Nafo,  (z)  was  cited  as  in  point. 

But  per  totam  curiam.     "  This  cafe  at  bar  is  very  clearly  within 
the  ftatute,  for  here  is  a  debt  of  another  perfon  ft  ill  fubfifting,  and 
•a  promife  to  pay  it :  and  it  is   not  like   the  cafe  of  Read  v.  Najh9 
for  that  was  an  action  of  affault  and  battery  brought  by  the  plain- 
tiff's teftator  againft  one  John/on;  the  caufe  was  at  iffue,  the  re- 
cord of  nift  prius  entered,  and  juft  coming  on  to  be  tried,  when 
the  defendant  Na/b,  being  prefent  in  court,  in  confideration  that 
plaintiff's  teftator  would  not  proceed  to  try  his  caufe,  but  would 
withdraw  his  record,  promifed  to  pay  him  50/.  and  cofts  to  be 
taxed  in  that  fuit ',  fo  in  that  cafe  there  was  no  debt  of  another,  it 
being  an  action  of  battery,  and  it  could  not  be  known  before  trial, 
whether  the  plaintiff  would  recover  any  damages  or  not  •,  but  in 
the  prefent  cafe  here  is  a  debt  of  another  (till  fubfifting,  and  a  pro* 
mife  to  pay  it." 

So,  a  promife  by  the  indorfef  of  a  difhonoured  note,  to  indem* 
nify  the  holder  if  he  will  proceed  to  enforce  the  payment  againffc 
the  other  parties  thereon,  muft  be  in  writing,  ctherwife  it  is  void.. 

(/,  2  Wils,  94.  Stra.  873.  S.  P.         (*)  1  Wils.  305.  et  anie}6o. 

Thus, 
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Thus,  in  the  cafe  of  Wincknvorfb  v.  Mills,  (a)  which  was  an 
action  of  ajfumpfii  for  money    p. id,  laid   out,  and  expended  to 


t  'Aa* 


the    defendant's  ufc,    with   a    count  againft  him  as  indorfer  of  a      __y£ 
promiflbry  note  ;  the  report  ftates  that   the  plaintiff  was  indorfec   &  / 
of  one  Brot/gh,  who  was  the  indorfee  of  the  defendant,  who  was^7'/,/  ' 
himfelf  the  indorfee  Oi  Taylor  and  fon  of  a  promiflbry  note  drawir^'^'' 
by  one  Sharp  in  favour  of  Taylor  and  fon,  for  60/.  payable  three      rJfa 
months  after  date,  at  Taylors  houfe.     When  the  note  became  ^^^i^-/^ 
the  plaintiff's  clerk   called  for  payment  of  it  at  Taylors  houfe,  but 
by  miftake  left  it  behind  •,  he  immediately  returned   and  informed 
'Taylor  and    fon  of  the  circumftance,  and  demanded  the  note,  but 
they  denied  having  it,  and  it  was  confidered  as  loft. 

The  plaintiff  and  Brough  immediately  waited  on  the  defendant, 
and  informed  him  of  the  circumftance.     "Whereupon  he  furnifhed 
them  with  a  copy  of  the  note,  and  fpromifed  if  they  would  en- 
deavour to  recover  the  amount  of  it  from  Taylor  and  fon,  or  from 
Sharp,  that  he  would  indemnify  them.     They  applied  to   Sharp, 
whom  they  found  was  a  man   of  no  fubftance.     They  afterwards 
applied  to  Taylor  and  fan,  and  they  on  being  threatened  paid  30/. 
in  part,  and  gave  a  new  fecurity  by  a  note  for  the  remaining  30/. 
Jiut  this  laft  note  not  being  paid  when  due,  an  action  was  brought 
on  it  againfl  Taylor  and  fon,  and  a  judgment  obtained  by  default ; 
they,  howevei-,  brought  a  writ  of  error  on  the   judgment,    and 
then    became    bankrupts.     Upon  this  Wtnckworth,  the  plaintiff, 
brought  this  action  to  recover  from  Mills,  the  defendant,  the  ex- 
pences  he  had  been  put  to  in  endeavouring  to  recover  the  money 
from   Taylor  and   fon,  on    Amis'  promife  of  indemnifying  him, 
and  .\ddcd  a  count  againfl  him  as  indorfer  of  the  original  note. 

Lord  Kenyan  afked  if  there  had  been  any  note  in  writing  from 
Mills  to  the  plaintiff,  promifing  to  indemnify  him  in  the  manner 
itated.  He  was  anfwered  in  the  negative  ;' but  it  was  contended 
that  it  was  not  neceflary,  Mills  the  defendant  being  himfelf  a 
party  to  the  note,  and  to  be  benefited  by  the  proceedings  againfl 
Taylor. 

His  Lordfhip  then  added,  "  that  he  was  of  opinion  the  action 
could  not  be  fupported,  to  recover  that  part  of  the  demand 
claimed  under  the  promife  of  indemnity  \  that  it  was  a  promife 

(a)  z  Eip.  Rep.  484. 
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for  the   debt  and  default  of  another,  and  fo  could  not  under  the 

t 

ftatuie  of  frauds  be  maintained  without  a  note  in  writing  :  but  as 
to  the  unpaici_part  of  the  original  note,  the  plaintiff  was_entitkd 
i 

t 


to  recover  it/' 


So,  a  parol  promife  to  pay   the  debt  of  another ',   and  alfo  iodofotftfi 
'ether  act,  is  void  by  the  ftatute  *,  the  contract  being  entire.  i 

Thus,  in  the  cafe  of  Chafer  v.  Beckett,  (b)  which  was  an  afliori 
of  afiumpfit  on  a  fpecial  agreement,  and  for  money  paid,  tried 
before  Lord  Kenyon.  At  the  trial,  the  plaintiff's  counfel  Hated, 
that  the  facts  of  the  cafe  were  thefe  :  that  the  plaintiff,  who  had 
(truck  a  docket  againft  J.  Harris,  was  induced  not  to  profecute 
the  commiffion  of  bankrupt,  but  to  fue  him  at  law  for  the  re- 
covery of  his  debt,  and  having  fued  out  a  writ  againft  him,  fome 
of  Harris's  creditors  were  anxious  to  take  a  conipofition  for  their 
debts,  provided  all  of  them  would  agree  to  it  ;  and  to  effect,  this 
fcheme  the  plaintiff  called  feveral  meetings  of  Harris's  creditors, 
at  the  laft  of  which  a  compofition  of  10s.  in  the  pound  was  pro- 
pofed,  which  all  the  creditors,  except  the  plaintiff,  confented  t<? 
take  :  but  as  the  plaintiff  had  been  put  to  great  expences,  in  link- 
ing the  docket  againft  Harris,  fuing  out  a  writ,  and  calling  the 
creditors  together,  he  would  not  agree  to  take  that  compofition  un- 
lefs  thofe  expences  were  alfo  paid,  in  confequence  of  which  the 
defendant  promifed  to  pay  thofe  expences,  and  to  accept  bills 
drawn  by  the  plaintiff  on  him  to  the  amount  of  the  compofition. 
The  plaintiff  accordingly  drew  bills  on  the  defendant  to  that 
amount,  which  the  latter  accepted  and  paid  :  but  the  defendant 
fefufing  to  pay  the  plaintiff's  expences,  amounting  to  2c/.  13^.  the 
plaintiff  paid  them  to  the  attorney,  and  brought  this  action  to  re- 
cover the  fame  from  the  defendant  on  his  undertaking.  But 
this  undertaking  not  being  in  writing,  Lord  Kenyon  was  of  opinion 
that  the  cafe  came  withinthe  ftatute  of  frauds,  and  nonfuited 
the  plaintiff  on  his  opening  ;  referring  to  the  cafe  of  Read  v. 
Nafj.(-)  I 

A  rule  n'fi  was  afterwards  obtained   to  fet  afide  the  nonfuit  % 
and  when    the    cafe  was   called  on,  the  plaintiff's    counfel  faid, 

(b)  7  Term  Rep.  201.     See  alfo  Coke  v.  Totals,  Anftr.  420.    Lea  r. 
Barber,  lb.  4^5. 

(*)  1  Wiis.  305.  et  ante,  Co.^ 

that 
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that  even  though  this  were  a  cafe  within  the  ftatute  of  frauds, 
the  plaintiff  mi^ht  recover  on  the  general  count  for  money  paid 
to  the  ufe  of  the  defendant. 


But  the   court  were  of  opinion   againft   the   plaintiff  on  both 
points,  and  decided  that  the  cafe  was  within  the  ftatute. 

Lord  Kenyan  Ch.  J.  faid,  "  When  this  caufe  came  on  to  be  tried, 
I  referred  to  the  cafe  of  Read  v.  Najh,  to  fhow  that  t:  is  was  a  c\fe 
within  the  ftatute  of  frauds  :  and  though  the  court  ruled  that  that 
cafe  itfelf  was  not  within  the  ftatute,  what  was  faid  by  Lord  Chief 
Jullice  Lee  is  decifi.e  to  fhow  that  this  promife  is  void  by  the 
ftatute.  That  was  an  a£hon  not  founded  on  any  debt,  but  for 
an  affault ;  and  he  faid  "  John/on  was  not  a  debtor  ;  the  caufe  was 
not  tried  ;  he  did  not  appear  to  be  guilty  of  any  default  or  mif- 
carriage  ;  there  might  have  been  a  verdict  for  him,  if  the  caufe 
had  been  tried ;  he  never  was  liable  to  the  particular  debt,  dam- 
ages, or  colts."  Whereas  in  this  cafe  Harris  was  indebted  to  the 
plaintiff,  and  the  defendant  undertook  to  pay  part  of  that  debt, 
and  to  pay  certain  other  expences.  The  promife  therefore  was 
certainly  void  in  part  by  the  ftatute ;  and  the  agreement  being  en- 
tire, the  plaintiff  cannot  now  feparate  it,  and  recover  on  one  part 
of  the  agreement,  the  other  being  void.  And  if  that  agreement 
be  void,  there  is  an  end  of  the  cafe  ;  for  where  there  is  an  exprefs 
promife,  another  promife  cannot  be  implied.  I  lament  extremely 
that  exceptions  were  ever  introduced  in  conflruing  the  ftatute  of 
frauds  ;  it  is  a  very  beneficial  ftatute,  and  if  the  courts  had  at  firft 
abided  by  the  ftricl:  letter  of  the  act,  it  would  have  prevented  a 
multitude  of  fuits  that  have  fince  been  brought." 

Lawrence  J.  faid,  "It  is  clear  that  the  plaintiff  cannot  recover 
on  the  fpecial  counts.  Then  the  queftion  is,  whether  on  the 
tranfaclion,  as  ftated,  he  can  fupport  the  general  count  for  money- 
paid  to  the  ufe  of  the  defendant  ?  The  defendant's  was  not  a 
promife  to  pay  the  attorney,  but  to  pay  the  plaintiff  the  expences 
that  he  had  incurred  :  but  the  plaintiff  was  originally  lhble  to  pay 
thsfe  expences  to  his  own  attorney  ;  and  when  he  paid  them,  he 
only  paid  his  own  debt ;  therefore  this  cannot  be  confidered  as 
money  paid  to  the  ufe  of  the  defendant." 

It  fhould  be  obferved,  that  in  all  thofe  cafes  which  come 
within  that  part  of  the  ftatute  we  have  now  been  confidering,  the' 

F  4  confideration, 
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confideration,  as  well  as  the  promife,  mull  be  ftated  in  .the  agree* 
ment,  otherwife  it  will  be  void,  (c) 


3.    Of  Promifes  in  covfukraiion  of  Marriage. 

In  the  next  branch  of  the  fourth  claufe  of  the  ftatute  of  frauds 
it  is  cna&ed,  that  no  action  fhall  be  brought  whereby  to  charge 
any  perfon  upon  any  agreement  made  upon  confideration  of  mar- 
riage, unlefs  the  agreement  upon  which  fuch  action  fhall  be 
brought,  or  fome  memorandum  or  note  thereof,  fhall  be  in  writings 
and  figned  by  the  party  to  be  charged  therewith,  or  fome  other 
perfon  thereunto  by  him  lawfully  authorized. 

Very  foon  after  the  pafling  of  the  act  it  was  holden,  that  this 
branch  of  it  extended  as  well  to  mutual  promifes  to  marry,  as  ta 
an  agreement  in  confederation  of  marriage. 

Thus,  in  the  cafe  of  Philpott  v.  Wallet,  (d)  which  was  an  action 
©f  ajfumpfit)  in  confideration  that  the  plaintiff,  at  the  requeft  of 
the  defendant,  would  confent  to  take  him  to  be  her  hufband,  the 
defendant  promifed  to  take  her  to  be  his  wife  ;  and  that  the 
plaintiff  was  ready,  and  offered  to  take  the  defendant  to  be  her 
hufbnnd,  but  he  refufed.  This  promife  was  made  without  any 
writing  •,  it  was  therefore  contended  that  it  was  void  by  the  fta- 
tute ;  but  it  was  anfwered,  that  this  was  no  promife  within  the 
ftatute,  which  was  only  intended  of  promifes  for  payment  of 
money  upon  marriages,  and  not  of  promifes  io  marry. 

But  the  court  refolved,  that  this  promife  is  directly  within  the 
Words,  and  not  cut  of  the  intent  of  the  ftatute  •,  becaufe  the  pro- 
mife is,  that  in  confideration  the  one  would  marry  the  other,  the 
other  would  many  him,  and  therefore  it  is  a  promife  in  confider~ 
ation  of  marriage. 

This  conftructicn  of  the  ftatute,  however,  was  afterwards  much 
doubted,  and  in  fome  cafes  denied  j  [e)  and  it  is  now  finally  fettled, 
that  mutual  promifes  to  marry  need  not  be  in  writing  by  the 
ftatute  of  frauds. 


(c)  Vide />£/?,   tit.  In  ivbai  Cafes  the  Confideration  tnujl  bejlatcd. 
\d)  3  Lev.  65.  (c)  Vide  Loid  Kaym.  387. 


Thus, 
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Thus,  in  the  cafe  of  Cork  v.  Baker,  (f)  the  plaintiff  declared, 
that  inconfiderjtion  fhe  promiferi  to  marry  the  defendant,  he  pro- 
mifed  to  marry  her  at  his  father's  death,  who  was  fince  dead,  bat 
the  defendant  refufed  Co  to  do,  and  had  afterwards  married  A.  13. 

The  defendant  moved  in  am  ft  of  judgment,  that  this  pa-rot 
promife  was  not  good  in  law.  But,  after  argument,  it  was  held, 
that  this  was  not  within  the  ftatute  of  frauds  and  perjuries,  which 
relates  only  to  contracts  in  confidtration  of  marriage  ;  and  that 
the  cafe  in  3  Lev.  411.  [g)  had   been  contradicted   by  later  refen 

tJ^S%"frs^S   #~&  fcf-/  /,~r.     fi<f<~4*.  ^ 

A  paVol  agreement  to' pay  money,  or  make  a  fettlement  in  con- 

fideration  of  marriage,  if  not  reduced  into  writing,  previous  to  the 
marriage,  is  void  ;  and  a  fubfequent  marriage  is  not  a  part  execu- 
tion of  fuch  an  agreement  to  take  it  out  of  the  itatute.  But  a  fub- 
fequent marriage  and  fettltmeiit  has  been  held  fufficient  to  prevent 
the  ftatute  operating  upon  fuch  parol  promife.  (16) 

Letters  from  parents,  or  perfons  in  loco  parentis,  containing  pro- 
mifes  of  provifions,  have  been  a  frequent  fubjett  of  adjudication, 
and  wherever  they  have  been  explicit  in  their  terms,  and  the  fub- 
jec~r.  matter  of  the  promife  has  been  reduced  to  fuiTicient  certainty, 
they  have  been  held"  to  fatisfy  the  ftatute.  Thus,  in  a  cafe  de- 
termined a  very  few  years  after  the  ftatute  was  paffed,  where  a 
father  wrote  a  letter,  fignifying  his  aflent  to  the  marriage  oi  his 
daughter  with  J.  S.  and  that  he  would  give  htr  4500/.,  and  after- 
wards, by  another  letter,  upon  a  further  treaty  concerning  the  faid 
marriage,  went  back  from  the  propofals  of  his  firft  letter  ;  and 
again,  at  fome  time  after,  declared  that  be  would  agree  to  what 
was  propofed  in  his  firft  letter  ;  the  letter  was  held  a  fufficient 
promife  in  writing,  within  the  ftatute  of  frauds,  and  that  the 
laft  declaration   had  fet  up  the  terms  of  the  firft  letter  again,  (i) 

But,  in  the  cafe  of  dylffle  v.  Tracy  (k)  where  it  is  ftated  that  the 
plaintiff  courted  one  of  the   daughters  of  Sir  Thomas  Hajlewood, 

{/)   Stra.  34.  (jt)  This    mud  be   intended  for    3  Lev.  65.  the 

cafe  in  3  Lev.  411.  be  ng  upon  marriage  brocage  bonds,  and  not  at  all 
relating  to  the  ftatute  of  frauds. 

(A)   Mentacute  v.  Maxwell,  1  P.  Wins.  618.    Stra.  236.  S.  C.     See  alfo 
I  \  ez  jun.  iqq.  4  Eall.  2CI. 

(i)  Vide  2  Vent.  361.   Prec.  Chan.  560.   2  Vern.  200.  202. 

(&)  2  P.Wins.  65.     This  cafe  is  very  differently  itattd  in  o  Mod.  3. 

and 
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and  treated  with  the  father  about  the  marriage  ;  the  father  con- 
fented  to  the  marriage,  and  wrote  a  letter  to  his  daughter,  inti- 
mating that  he  had  met  the  plaintiff  Mr.  Aylijfe,  and  had  agreed 
to  give  him  as  a  portion  3000/.  which  the  plaintiff  (he  faid) 
feemed  fully  to  affent  to,  and  that  they  were  to  meet  the  next 
day,  when  the  affair  was  to  be  fully  concluded  j  and  he  fub- 
fcribed  his  name  to  the  letter. 

Accordingly  they  met,  and  agreed  to  the  marriage,  and  the 
father  gave  money  to  the  daughter  to  buy  her  wedding-cloaths, 
and  the  wedding-day  having  been  appointed,  the  father  died  be- 
fore that  day,  having  made  his  will  long  before  this  treaty  of  mar- 
riage, and  given  his  daughter  only  2000/. 

The  daughter  did  not  fhow  this  letter  to  the  plaintiff,  her  in- 
tended hufband,  whom  (he  afterwards  married,  and  the  200c/. 
legacy  was  paid  to  the  plaintiff,  the  hufband  ;  but  he  did  not, 
neither  was  he  required  to  make  any  fettlement  on  his  wife,  but 
was  a  merchant  and  freeman  of  London. 

The  Lord  Chancellor  (/)  faid,  "  This  being  no  more  than  a  com- 
munication, has  no  ingredient  of  equity  ;  the  hufband  made  no 
fettlement ;  he  did  not  know  of  this  letter,  it  being  wrote  to 
the  daughter,  and  therefore  cannot  be  fuppofed  to  have  married 
in  confequence  of  the  letter." 

Then  he  accepted  of  the  2000/.  legacy  as  the  portion,  and  at 
that  time  demanded  no  more,  and  the  other  daughter  had  but 
150c/.  portion." 

But,  where  A.  by  letter  promifes  to  give  fuch  a  fortune  with 
his  daughter  to  B.,  and  B.  marries  the  daughter  on  the  encou- 
ragement of  this  letter  ;  this  is  fuffkient  to  bring  the  agreement 
cut  of  the  ftatute  of  frauds  ;  and  B.  mall  recover,  becaufe  the 
agreement  is  executed  on  his  part  as  far  as  it  can  be,  and  can 
never  be  undone  after,  (w) 

(/)   Macclesfield. 

\m)  2  Eq.  Caf.  abr.  49.     See  alfo  2  Vern.  322.  1  Vez.  297. 


4.  Of 
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4.  Of  a  Contract  or  Sale  of  Lands,  &fo 

In  another  branch  of  the  fourth  fe£tion  of  the  ftatute,  it  is 
enacted,  "  that  no  action  fhall  be  brought  to  charge  any  perfon 
unon  any  contract  or  fale  of  lands,  tenements,  or  hereditaments, 
or  any  interefl  in  or  concerning  them,  unlefs  the  agreement  upon 
which  fuch  action  (hall  be  brought,  or  fome  memorandum  or  note 
thereof,  fhall  be  in  writing,  and  figned  by  the  party  to  be  charged 
therewith,  or  fome  ether  perfon  thereunto  by  him  lawfully  au- 
thorized. 

Upon  this  part  of  the  ftatute  it  is  faid,  (»)  that  Treby,  Ch.  J.  re- 
ported to  the  other  juftices  of  the  Common  Pleas,  that  it  was  a 
queftion  before  him  at  a  trial  at  mfprius,  at  Guildhall,  whether  the 
fale  of  timber  growing  upon  the  land  ought  to  be  iu  writing  by  the 
ftatute  of  frauds,  or  might  be  by  parol  ?  And  he  was  of  opinion, 
and  gave  the  rule  accordingly,  that  it  might  be  by  parol,  be- 
caufe  it  is  but  a  bare  chattel.  And  to  this  opinion  Powell  Juftice 
acreed.  . 


"O 


So,  in  the  cafe  of  Poulter  v.  Killingbeck,  (0)  which  was  an  action 
of  indebitatus  afumpftt.  The  firft  count  of  the  declaration  was 
K  for  2c/.  for  the  moieties  of  divers  crops  of  wheat,  and  cole-feed, 
by  the  plaintiff  before  that  time  fold  to  the  defendant,  and  by  the 
defendant,  in  confequence  cf  fuch  fale  before  then  had,  reaped 
and  taken  to  and  for  his  own  ufe  and  benefit."  The  fecond  count 
was  on  a  quantum  meruit,  "  for  that  the  plaintiff  had  permitted 
and  fuffered  the  defendant  to  departure,  eat  up,  and  confume 
with  his  cattle  the  moiety  of  a  certain  other  crop  of  colc-fecd." 
There  was  alfo  a  count  for  money  had  and  received. 

The  caufe  was  tried  before  Afhharjl,  juftice,  and  it  appeared  that 
the  plaintiff  being  poffeffed  of  certain  pieces  of  fen -land,  which  he 
was  defirous  of  having  put  into  a  date  of  cultivation,  made  a  ver- 
bal declaration  to  let  them  to  the  defendant:  without  rent,  who 
was  to  plough,  drefs,  and  fow  them  for  two  fucccllive  crops,  and 
in  lieu  of  rent,  to  allow  the  plaintiff  a  moiety  of  the  crops.  While 
the  crops  of  the  fecond  year  were  on  the  ground,  an  appraife- 

(»}  Lord  Kayra.  182.  (0)   1  Eof.  and  Pul.  397. 

merit 
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tnent  of  them  was  taken  for  both  parties,  and  the  value  afecr- 
tained.  The  defendant  having  afterwards  refufed  to  pay  a  moiety 
of  the  value,  this  action  was  brought.  It  was  contended,  at  the 
trial,  that  a  fpecial  agreement  for  a  moiety  of  the  crops  having  been 
proved,  this  action  of  indebitatus  ajjumgfit,  for  a  moiety  of  the 
value,  could  not  be  fupported  :  and  alio  that  the  agreement  itfelf 
was  within  the  flatute  of  frauds  ;  firft,  becaufe  it  related  to  land  ; 
and  fecondly,  becaufe  it  was  not  to  be  executed  within  a  year  ; 
and  that  it  ought  therefore  to  have  been  in  writing.  A  verdict 
was  found  for  the  plaintiff  fubjedt  to  the  opinion  of  the  court  or* 
the  firft  objection. 

Eyre,  Ch.  J.  faid :  ((  The  circumflance  of  the  appraifement 
feems  to  put  an  end  to  this  point :  It  is  true  that  as  the  cafe  ori- 
ginally flood,  the  plaintiff"  had  a  claim  to  a  moiety  of  the  produce 
of  the  land  under  a  fpecial  agreement :  but  that  fpecial  agreement 
was  executed  by  the  appraifement.  It  had  been  agreed  that  the 
moiety  of  the  crops  was  the  property  of  the  plaintiff;  but  he  being 
willing  that  the  defendant  fhould  keep  them,  a  furveyor  was  ap- 
pointed to  fettle  the  price  between  them.  The  circumflance  of 
the  appraifement  affords  clear  proof  that  the  plaintiff  fold  what 
the  defendant  had  agreed  was  his  :  and  the  price  being  afcertained, 
brings  this  to  the  cafe  of  an  action  for  goods  fold  and  delivered.  It 
is  unneceffary  to  flate  a  fpecial  agreement,  which  has  been  executed, 
where  the  action  arifes  out  of  fomething  collateral  to  it." 

Buller  J.  "  If  no  appraifement  had  taken  place,  the  objection 
to  the  action  in  this  form  mufl  have  prevailed.  But  that  circum- 
flance is  decifive.  With  refpedt  to  the  point  made  at  the  trial,  on 
the  flatute  of  frauds,  this  agreement  does  not  relate  to  any  interefl 
in  the  land,  which  remains  altogether  unaltered  by  the  arrange- 
ment concerning  the  crops." 

But  a  contract  with  the  owner  of  a  clofe  for  the  purchafe  of  a 
growing  crop  of  grafs  to  be  mown  and  made  into  hay  by  the 
vendee,   if  not  in  writing,  is  within  the  flatute. 

Thus,  in  the  cafe  of  Cro/by  v.  Wad/worth,  (p)  which  was  an  ac- 
tion of  trefpafs*     At  the  trial  a  verdict  was  found  for  the  plaintiff, 

{p)  6  Eaft,  602.  See  alfo  V/uddingion  v.  Br:Jlo<w,  2  Bos.  and  Pul.  4^2. 
et  vide pc/I,  chap.  V.  where  it  was  held,  that  a  fale  of  hops  not  gathered, 
is  not  within  the  exception  of  the  fbamp  act  relating  to  agreements  for  the 
fale  of  any  goods  f  ivates,  and  mcrihandize, 

4  fubject 
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fubject  to  the  opinion  of  the  court  on  the  following  cafe.     The 
declaration   dated,   that  the  defendant  on  the  9th  of  July  1804, 
and  on  divers  other    days,  &c.  with  force  and  arms  broke  and  en- 
tered a  certain  clofe  whereof  the   faid    plaintiff  was  then    lawfully 
poffeffed,  and  cut  down  the  plaintiff's  grafs,  then  growing  in  the  faid 
clofe,  and  alfo  took  and  carried  away  the  fame,  and  alfo  the  plain- 
tiff's hay  then  being  on  the  faid  clofe,   and  difpofed  thereof  to  his 
own  ufe.   The  facts  were  that  on  the  6th  of  June  1804  the  plaintiff 
agreed  by  parcly  with   the  defendant  for  the  purchafe  of  a  ftand- 
(ting  crop  of  mowing  grafs,  then  growing  in    a  clofe  of  the  de- 
fendant's, for  20  guineas.     The  grafs  was  to  be  mowed  and  made 
into  hay  by  the    plaintiff;  but  the  parties    did  not   absolutely  fi* 
upon  any  time  at  which  the  mowing  was  to  be  begun.     Noeameft 
was  given,  nor,  was   any  note,  memorandum,  or  writing,  figned 
by  cither  of   the  parties  or  by  any  perfon  on  their  behalf,    nor  was 
poffeflion  of  the  clofe  given    to  the  plaintiff,   but  was  retained  by 
the  defendant.     On  the  2d  of  July  the  defendant  told  the  plaintiff 
he  mould  not  have  the  grafs  ;    and  afterwards  on  that  day,  fold  it 
to  W.  Carver  for  25  guineas.     The   plaintiff  on  the  12th  of  Jul) 
tendered  to  the  defendant  20  guineas  for  the  crop,  which  the  de- 
fendant refufed  to  accept.     The  plaintiff  went  next  morning  to  the 
defendant's  clofe,  and  finding  the  gate  unlocked,  fent  in  a  perfon 
to  mow  the  grafs,  who  cut  near  half  of  the  clofe.     On  the  eve- 
ning of  the  15th  the  defendant  brought   a  letter  from  his  attorney 
to  the    plaintiff,  forbidding  him  to  enter  the  clofe,   and  difcharg- 
ing  him  from  mowing  the  grafs.     A  lock  was  then  fixed  upon  th» 
gate  by  the  defendant,  and  Carver,  by  his  directions,  carried  away 
the  grafs  which  had  been  mowed,  and  afterwards    cut  and  carried 
away  the   remainder  of  the   crop.     The  queftion  for  the  opinion 
of  the   court  was,   whether  the  plaintiff   were  emitled  to   re- 
cover. 

After  the  cafe  had  been  fully  argued,  and  the  court  had  taken 
time  to  confider  it,  Lord  Ellenborough  Ch.  J.  delivered  the  opinion 
of  the  court  as  follows  : 

<c  As  the  plaintiff  appears  to  have  been  entitled  (if  entitled  at 
all  under  the  agreement  Hated)  to  the  exclufive  enjoyment  of  the 
crop  growing  on  the  land  during  the  proper  period  of  its  full 
growth,  and  until  it  was  cut  and  carried  away,  he  might  in  refpeit 
of  fuch  exclufive  right  maintain  trefpafs  againft  any  perfons  doing 
the  a£ls   complained   of  in  violation  thereof.     This  brings  us  to 
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the  qucftion,  whether  the  plaintiff  had    under  the  agreement  and 
#ircumftances  flated  any  legal  title  to  this  growing  crop  at  the  time 
when  the  injury  complained  of  was  done;    or  whether  his    fup- 
pofed  title  thereto  was  not  wholly  void ;   as  being  created  by  parol, 
under  any,    and  which  of  the  provifions  in  the  ftatute  of   frauds, 
or  on  any,  and  what  ether  account  ?   And  in  the  outfet  I  feel  myfelf 
warranted  in  laying  wholly  out  of  the  cafe  the  provifion  contained 
in  the  17th  fedlion  of  this   ftatute  as  not  applicable   to  the  fubject 
matter  of  this  agreement,  which  cannot  be  confidered  in  any  pro-" 
per  fenfe  of  the  words  as  a  fale  of  goods,    wares,  or  merchandizes  j 
the-crop  being  at  the  time  of  the  bargain,   (and  with  reference   to 
which    time   I  agree  with  Mr.  Juftice  Heath  in  Waddington   and 
Brifloiv  ;    2  Bos.  and  Pull.  452,    that  the  fubject  matter  mult  be 
taken,)  an   unfevered  portion  of  the  freehold,    and  not  moveable 
goods  or   perfonal   chattels.     The   next  queftion   then  is,   is  it  a 
*'  leafe,  eftate,   intereft,  of  freehold  or  term  of  years,   or  an  un- 
*£  certain  intereft  of,   in,   to,  or  out  of  lands,    created  by  parol," 
within  the  meaning  of   the  firft  fection,  fo  as  to  be    void  as  not 
having  been  put  in    writing?      I  think,  collecting  the  meaning  of 
the  firit  by  aid  derived  from  the  language  and  terms  of  the  feconcl 
fection,    "  and   the  exception  therein    contained,    that  the  leafes3 
(l  Sec.  meant  to  be  vacated  by  the  ift  fection  mufh  be  underftood 
(i  as    leafes  of  the    like   kind  with    thofe    in   the     2d    fection," 
but  which  conveyed  a  larger  interejl  to  the  party  than  for  a  term 
cf  three  years,    and  fuch  alfo  as  were  made  under  a  refit  referved 
thereupon  ,-  neither  of  which  circumstances   are  to  be  found  in  this 
agreement  for  the  growing  crop.     Suppofing  it,   therefore,  on  this 
construction  of  the  ftatute,  not  vacated  as  a  leafe,  &c.   under  the 
1  ft  feclion,  it  then  comes  to  be  confidered  under  the  4th  feclion 
of  the  act,  whether  this   purchafe  of  the  growing  crop  be  «  a 
"  contract  or  fale  of    lands,     tenements,   or   hereditaments,    ox 
t(  anv  intereft   in   or   concerning  them  ?"   and  if  it    be   10,  then 
whether  this  action  of  trefpafs  be  "  an  action  brought  to  charge 
"  the  defendant  on  fuch  contract   or   fale,"  within  the  meaning 
of  the  ftatute  ?     Upon  the  firft  of  thele  questions,  I  think  that  the 
agreement  ftated,   conferring,   as  it  profefTes    to  do,  an  exclufive 
right   to  the  vefture  of  the  land  during    a   limited  time  and  for 
given  purpofes,    is  a  contract  or  fale  of  an  interejl  in,  or  at  leaft, 
an    intereft  concerning  lands.     But  the  ftatute  does   not   exprefsly 
and  immediately  vacate  fuch  contracts,    if  made  by  parol  ;   it  only 
precludes  the  bringing  of  actions  tp  enfprce  them  by  charging  the 

contracting 
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contracting    party   or  his   reprefentatives,    on  the  ground  of  fuch 
contract  and  of  fome  fuppofed  breach  thereof ;    which  defcription 
of  action  does  not  properly  apply  to  the  one  brought,  viz.  a  mere 
general  action  of  trefpafs,  complaining  of  an  injury  to  the  potfeffion 
of  the    plaintiff,     however    acquired,    by  contract   or  otherwife. 
But  although  the  contract  for  this  interejiin  ox  concerning  land  mav 
not  be  in  itfelf  wholly  void  under  the  ftatute,   merely  on  account 
of  its  being  by  parol  j  fo   that  if  the  fame  had  been  executed  the 
parties  could  have  treated  it  as  a  nullity ;  yet,  being  executory,  and 
as  for  the  non-performance  of  it  no   action  could  have  been  by  the 
provifions  of  the  4th  fection  maintained,   we  think  it  might  be  dif- 
charged  before  any  thing  was  done  under  it  which  could  amount 
to  a   part  execution    of  it.       And    this  difcharge,  unfortunately 
for  the   plaintiff,   appears  to  have  been  given  in  the  prefent  in- 
fiance,  on   the  2d  July,  by  the    countermand   and  refufal  of  the 
defendant  of  that  date,   before  the  plaintiff  had  done  any  one  act 
towards    carrying    the  agreement    into    effect.      On    this   latter 
ground  therefore,  via.   that  this   parol  executory  contract,  fup- 
pofmg  it  to  have  been  otherwife  valid,  was  competently  discharged 
by  parol,  we  feel    ourfelves  obliged  to  fay  that  the  plaintiff  is  not 
entitled  to  recover.     The  cafe  fuggefted  at  the  clofe  of  the  argu- 
ment of   Poult tr  v.  Killingbeck,  (p)  has  no  material    application  in 
favour  of  the  plaintiff.     It  was  there  objected  that  the   agreement 
was  within  the  ftatute  of  frauds,  fir/I,  as  relating  to  land  •,  fecondly, 
as  not  being   to  be  executed  within  a  year.     As  to  the  firft  objec- 
tion, the  contract,  if  it  had    originally  concerned   an  intereft   in 
land,  after  the  agreed   fubftitution  of  pecuniary  value   for  fpecific 
produce  no  longer  did  fo  ;  it  was  originally  an  agreement  to  ren- 
der what  ihould   have  become   a  chattel,    i.  e.  part    of  a  fevered 
crop  in  that  fhape,  in  lieu  of  rent,  and  by  a  fubfequent  agreement 
it  was  changed  to  money  inftead  of  remaining  a  fpecific  render  of 
produce.     So   that  one  wonders  rather  how  it  mould  ever  have 
been  thought    an  intereft   in  land,   than  that  it  fhould  have  been 
decided  net  to  be   fo.     The   fubfequent  agreement  relieved    the 
cafe  alfo  from  the  fecond  objection." 

AH  freehold  rentst  of  whatever  denomination,    are  within    the 
operation  of  this  claufe,  as  coming  under  the  word   tcnei>n;tfs.{q) 

(/>)  Ante,  75.  (tj)  Vide  z  Vcz.  jun.  232.  See  fclfo  Roberts  on  the 

Statute  of  Frauds*  126,  7. 

So, 
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So,  alfo  a  Jhare  of  the  New  River  water  comes  under  the  de- 
fcription  of  "  land  or  tenements"  (r) 

It  is  obferved,  (/)  "  that  the  word  tenements"  has  In  law  lb 
cxtenfive  an  import,  that  it  may  be  queflioned  whether  the  fuper- 
added  words  in  thi6  claufe  of  the  ftatute  has  enlarged  the  opera- 
tion of  the  ftatute.  It  was  the  only  word  which  the  ftatute  of 
Wejlminjler,  2,  or  13.  Ed.  I,  Cap.  I.  de  donis  conditicnalibus,  ufed 
in  exprefling  the  fubjects  of  its  proviiions.  And  Lord  Coke,  in 
fpeaking  of  the  ftatute  de  donis,  obferves  that  the  word  tenement, 
therein  includes  not  only  all  corporate  inheritances,  which  are,  or 
may  be  holden,  but  alfo  all  inheritances  ifluing  out  of  any  of  thofe 
inheritances,  or  concerning,  or  annexed  to,  or  exercifable  within 
the  fame,  though  they  lie  not  in  tenure  ;  as  rents,  eftovers,  com- 
mons, or  other  profits  whatsoever,  granted  out  of  lands,  or  ufes, 
offices,  or  dignities,  which  concern  lands,  or  certain  places,  and 
thefe  may  all  be  entailed  within  the  ltatute,  becaufe  they  favour 
of  the  reality,  Such  things  too  whereof  a  wife  is  dowable,  as  the 
profits  of  a  {tallage,  market,  or  fair,  a  dove-houfe,  or  pifcary, 
which  have  no  connection  with  the  foil,  as  alfo  a  prcfentation  to 
an  advowfon,  tithes,  the  profits  of  courts,  fines,  and  heriots, 
feem  all  to  be  included  within  the  compafs  of  this  claufe  of  the 
ftatute. 

But  all  equitable  liens  en  land  arc  out  of  the  ftatute. 

Thus,  in  the  cafe  of  Rujfell  v.  Rujfell,  (t)  where  a  leafe  had 
been  pledged  by  a  perfon,,  who  afterwards  became  a  bankrupt,  to 
the  plaintiff,  as  a  fecurity  for  a  fum  of  money  borrowed  -y  and  the 
holder  brought  his  bill  for  the  fcle  of  the  leafehold  eftate,  though 
it  was  infilled  by  the'counfel,  that  the  plaintiff's  claim  was  op- 
pofed  by  the  4th  fection  of  the  ftatute  of  frauds,  as  an  attempt  to 
charge  lands  withour  writing,  yet  an  hTue  was  directed  by  the 
-Lords  Commifiioners,  to  try  with  what  intention  the  leafe  had 
been  delivered  j  and  Lord  Loughborough  fetmed  to  treat  the  con- 
tract as  already  executed  in  equitable  contemplation,  and  not  as  a 
thing  to  be  performed,  obferving  that  the  court  had  nothing  to  do 
but  to  £tpp!y  the  legal  formalities.  Upon  the  trial,  the  jury  found 
that  the  leafe  was  deponed  as  a  f  :curity  j  and  the  caufe  afterwards 

(r)   2  P   Wms.  127.  fs)  Roberts  on  the  Statute  of  Frauds,  127. 

(*J   i  Bro.  Ch.  Rep,  209.     See  alto  Roberts  m  the  StatiUc  of  Fraudc, 
128, 

coming 
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coming  on  upon  the  equity  referred  before  Lord  Thurltnv,  Chan- 
cellor, the  court  ordered  the  leafe  to  be  fold,  and  the  plaintiff  to 
be  paid  his  money. 

Upon  this  branch  of  the  ftatute  it  has  alfo  been  determined, 
that  though  the  agreement  be  not  in  writing,  yet  if  there  has 
been  a__EaJi-performance  of  the  contract,  this  circumllanj^^jj^s 
the  cafe  out  of  the  ftatute.  But  the  part-performance  mull  be 
fuch  an  a£t,  as  would  not  have  been  done  but  on  account  of  the 
agreement,  or  unlefs  the  party  had  iwt-  confidered  himfelf,  or 
been  treated  as  owner.  The  part-performance  mult  alfo  appear  to 
be  acts  done  with  a  direct  view  to  perform  the  agreement ;  and 
they  muft  be  fuch  as  are  prejudicial  to  the  party  performing  them. 

Thus,  in  the  Earl  of  Aylesford's  cafe,  («)  there  was  a  parol 
agreement  for  a  leafe  of  twenty-one  years,  upon  which  the  lefTee 
entered,  and  continued  in  pofleffion  for  fix  years,  and  then  the 
Earl  brought  a  bill  againft  him,  to  oblige  him  to  execute  a  coun- 
terpart for  the  refidue  of  the  term.  The  leffee  pleaded  the  ftatute 
of  frauds  and  perjuries,  which,  on  argument,  was  over-ruled1,  the 
agreement  being  in  part  carried  into  execution. 

So,  in  Pyhe  v.  Williams,  (v)  where  pofTeffion  of  an  eft  ate  having 
been  delivered  by  the  feller  to  the  purchafer,  who  refufed  to  com- 
plete his  purchafe,  and  to  give  a  colour  to  his  poffeffion,  procured  an 
affignment  of  a  mortgage  which  he  antedated  j  the  poffeffion  deli- 
vered, was  held  to  be  an  acfc  of  part-performance  ;  and  accordingly 
the  Lord  Keeper  decreed  Pyke  to  go  on  with  his  purchafe. 

• 

So,  payment  of  part  of  the  purchafe  money  has  been  holden  to 
be  fuch  a  part- performance,  as  to  take  a  cafe  out  of  the  ftatute. 

Thus,  in  Lacon  v.  Mertins,  (iv)  it  was  diftinctly  laid  down  by 
Lord  Hardw'uhe  that  payment  of  money  had  been  always  held  in 
a  court  of  equity  as  a  part- performance. 

(w)  Stra.  783. 

(<u)  2  Vem.  455.  See  alfo  Lockey  v.  Lockey.  Prec.  in  Chan.  7 19- 
Seagood  v.  Meale,  ib.  561.  S.  P.  See  alfo  Buckmajler  v.  Harrop,  7  Vesi 
jun.341.      Willis  v.  St  nulling,   3  Ves.  jun.  37S. 

(<w)  3  Atk.  4.  1  Vez.  82.  See  alfo  Hollis  v.  Whiting,  I  Vcrn.  151. 
and  Dean  v.  Bard,  and  Hollis  v.  Edwards,  1  Vern.  159.  as  to  laying  out 
Money  in  Repairs,  &C. 

Vol.  I.  G  There 
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There  is,  however,  a  cafe  which  has  a  contrary  tendency  :  Thus, 
(*)  where  A.  agreed  with  B.  to  make  him  a  leafe  for  21  years, 
rendering  rent,  and  B.  paying  to  A.  150/.  fine.  B.  paid  ico/.  in 
part  to  A.'s  agent,  with  the  privity  of  A.,  who  thereupon  ordered 
his  agent  to  prepare  a  leafe,  but  before  it  was  executed,  he  repented 
and  refufed.  B.  exhibited  his  bill  for  a  fpecific  performance,  but 
the  court  refufed. 

But,  in  the  cafe  of  Alain  v.  Melbourn,  (y)  Lord  Loughborough 
confidered  that  cafe  as  ill  determined.  And  his  lordfhip  there 
made  this  diftineYion,  viz.  that  payment  of  zfubfantial  part  of  the 
pur  chafe-  money  will  take  an  agreement,  as  to  land,  out  of  the 
ftatute  on  the  ground  of  part-performance  ;  but  payment  of  a 
fmall  part,  whether  upon  the  notion  of  binding  the  bargain,  or  on 
account  of  the  purchafe-money,  is  not  fufficient.* 

The  cafe  of  Main  v.  Melboum  was  as  follows :  The  bill  dated,  that 
under  an  act  of  parliament  for  inclofing  certain  lands  in  the  county 
of  Lincoln,  part  of  the  premifes  were  on  the  2d  of  April  1 793  al- 
loted  to  the  defendant  in  refpect  of  a  right  of  common  to  which 
he  was  entitled.  The  plaintiff  on  or  about  the  2d  of  April  treated 
with  the  defendant  for  the  purchafe  of  his  allotment  for  the  fum 
of  105/.  ;  and  the  plaintifFagreed  to  purchafe  the  fame  of  him  at 
that  price  ;  and  thereupon  paid  to  the  faid  defendant  the  fum  of 
5/.  5.C  in  part  of  the  faid  fum  of  105/. 

The  bill  charged  thefe  facts  ;  and  that  William  Sfanger,  a 
neighbour  of  the  defendant,  in  whofe  prefence  the  money  was 
paid,  before  the  defendant  agreed  to  fell  the  faid  allotment  to 
the  plaintiff,  defcribed  to  the  defendant  where  it  lay  •,  and  the 
defendant,  upon  receiving  fuch  information  from  Stanger,  agreed 
to  fell  the  faid  allotment  to  the  plaintifF,  and  accepted  the  faid  fum 
of  5/.  $s.  in  part  of  the  faid  purchafe-money  of  105/. ;  alfo,  that 

(x)   2  Eq.  Ca's.  Abr  46.  (y)  4  Ves.  jun.  720. 

*    This  point,  however,   is   by  no  means   fettled,  for  in  the  late   cafe 

.      of  Coles  v.  Trecothick,  9  Ves.  jun.  234    it   was  «Htfidi.ri.d  a.,  (hniblful  ; 

f****w;and  in    the   cafe  of  Clin  in  v.  Cooke,    1  Schoales  and   Lefroy's  Rep.  22. 

JLord  Redefdaie,  Chancellor,   is  reported   to   have  faid,    "  That  it  had 

"  always    been  confidered    that    the    payment  of  money    is  not   to  he 

«  deemed  a  part-performance,  to  take   a  cafe  out  of  the  ilatute."     But 

fee   Roberts    on    the  Statute  of  Frauds,    153.    and   Sugden's   Law  o.f 

Vendors,  &c  741081    2  cd. 
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the  defendant  had  endeavoured  to  prevail  upon  the  plaintiff  to  re- 
ceive back  the  faid  fum  of  5/.  $s. 

The  bill,  which  was  filed  upon  the  1 8th  of  March  1793,  prayed 
a  fpecific  performance  of  the  agreement.  The  plea  of  the  ftatute 
of  frauds  was  put  in  in  December  1793  ;  and  from  that  time  no 
flep  was  taken  till  July  1799  ;  when  the  plea  was  fet  down  to  be 
argued. 

Lord  Loughborough^  Chancellor,  faid,  "  It  is  not  difputed,  that 
if  part  of  the  purchafe-money  fubftantialiy  is  paid,  that  takes 
it  out  of  the  ftatute.  But  it  is  contended,  that  five  guineas  are 
not  enough  upon  the  notion  of  binding  the  bargain.  I  take  it  for 
granted,  that  five  guineas  were  paid  at  the  time ;  whether  upon 
notion  of  binding  the  bargain  or  on  account  of  the  purchafe-money, 
they  are  certainly  part  of  the  100  guineas :  But  fo  fmall  a  part  that 
it  does  not  indicate  any  intention  to  bind  the  bargain.  If  half  a- 
crown  was  paid,  it  cannot  be  denied  that  it  was  part  of  the  100 
guineas.  I  cannot  let  the  plaintiff  put  his  own  conftrucl ion  upon 
the  payment.  I  muft  conftrue  the  nature  of  it ;  whether  it  was 
on  the  account  of  the  purchafe-money  or  upon  the  notion  of 
binding  the  bargain.  By  the  plea  the  defendant  admits  the  fact, 
as  far  as  it  is  well  ftated  by  the  bill.  The  bill  ftates,  that  five 
guineas  were  paid  ;  and  avers  that  they  were  paid  as  part  of  the 
purchafe-money.  It  does  not  ftrike  me,  that  that  was  the  nature 
of  the  tranfaiStion  between  the  parties.  The  bill  would  have 
ftated  it  the  fame  way,  if  five  (hillings  had  been  paid.  There  is 
fomething  alfo  in  your  not  having  fet  down  this  plea.  You  file  a 
bill  for  a  fpecific  performance  ;  and  when  the  defendant  has  plead- 
ed, you  flop  fhorr  upon  it.  "What  bufinefs  has  the  defendant 
to  go  farther  ?     It  is  hanging  up  a  perfon  upon  a  purchafe." 

But  if  real  eftates  are  put  up  to  public  fale,  payment  of  the 
au&ion-duty  is  no  circumftance  of  part-performance.  So,  where 
the  application  to  enforce  a  contracl  is  made  by  the  vendor,  he 
cannot  fet  up  the  circumftance  of  the  vendee's  paying  part  of  the 
purchafe-money  as  a  part-performance.  He  muft  fhow  fome  act 
done  by  which  he  himfelf  is  prejudiced. 

Thus,  in  the  cafe  of  Buchnajlcr  v.  Harrcp,  (z)  the  fa£ts  were 
thefe  :  On  the  23d  of  July  1800  certain  eftates  were  fold  in  four 
lots  by  diftinct  particulars  ;  and  two  agents  for  Peter  Davenport 
Fitwey  were  declared  the  bell  bidders,    at  feveral  fums,  amounting 

(*)  7  Vcs.  jun.  341,  Coram  Sir  Wm.  Grant,  Mailer  of  the  Rolls. 

G2  to 
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to  3,1 19/. ;  and  they  immediately  after  the  fale,  declared,  that  they 
purchased  for  Finney,-  and    Finney  offered  to  pay  the  depofits,    10 
per  cent,  and  the  auction-duty,  to  Strethill  Wright,  the  auctioneer, 
who  was  alfo  the  vendor  :    but   he  declined  receiving  either,   al- 
leging, that  it  was  then  late   at  night,   and   he  had  to   go  eight 
miles :  but  he  told  Finney,  he  would  lay  down  the  H&ewey  ;    and 
would  fettle  the  fame  with   him   fome  other  time,   which  Finney 
agreed  to ;  and  accordingly  Wright  paid  the  auction-duty,  amount- 
ing to   77/.   19/.  6d.     By  the    conditions  of   fale   the    purchafer 
was  to  have  poffeffion  of  lot  3   immediately,   and  of  the  other  lots 
at  Michaelmas  next ;  paying  the  remainder  of  his  purchafe-money 
upon  the  execution  of  the  conveyance   on  or  before  the  29th  o£ 
September.    Finney  foon  afterwards  gave  the  amount  of  the  auction- 
duty  to  his  attornies,   to    be  paid  to   Wright,   directing  them   to 
take  a  proper  receipt.     He  alfo  fold  the  crops  of  hay,  grafs,  and 
oats,  then  growing  on  the  premifes  comprifed  in  lot  3.  for  50/.  to 
a  perfon,    who  afterwards  took  pofleflion  of  the  premifes  in  that 
lot.     Finney  died  before  the  50/.  or  any  rent  became  due.     An 
abftracl  of  the  title  was  fent  to  the  attornies  of  Finney  about  the 
15th  of  September,    who  approved  the  title  ;    but,  before  any  con- 
veyance, on  2 2d  of  September,  Finney  died, 

The  bill  was  filed  by  the  heirs  at  law  of  Finney  again  ft  the  exe- 
cutors, the  refiduary  legatee,  and  Wright ;  praying  a  fpecific  per- 
formance of  the  contract  ;  and  that  the  purchafe=  money  might  be 
paid  out  of  the  perfonal  eftate. 

The  Mafter  of  the  Rolls  faid  :  «  The  queftkm  muft  be  the  fame, 
whether  a  purchafe,  or  a  fale  is  infilled  on :  Was  the  anceftof 
himfelf  bound  ?  Was  there  fuch  an  agreement  as  converts  the 
real  eftate  into  perfenal,  or  the  perfonal  eftate  into  real  ?  I  am  of 
opinion,  every  objection  may  be  taken  upon  either,  which  it  would 
have  been  competent  to  the  deceafedto  take,  if  he  had  refilled  the 
execution  in  his  life.  The  plaintiffs  fay,  if  it  is  neeeflary,  and  I 
am  of  opinion  it  is,  they  can  (how  there  was  fuch  an  agreement, 
Firft,  they  fay,  either  a  fale  by  auclion,  is  not  within  the  ftatute 
of  frauds  •,  or,  the  auctioneer  putting  down  the  name  of  the  vendee 
is  an  agreement  in  writing;  and  they  cite  Simon  v.  Metivier  (a).  But 
whatever  is  the  authority  of  that  cafe,  it  has  been  held  not  to  ex- 
tend to  land.     It  was  twice  fo  ruled  by  Lord  Chief  Juftice  Eyre. 

(a)  Bui.  N.  P.  280.     3  Bur.  192 1.    Et pojl.  117. 

'        In 
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tn  Walker  v.  Cottjlable,  and  Stansfeld  v.  John/on,  {!>)  it  was  held  not 
fufficient  that  the  agent  wrote  down  the  name. 

The   plaintiffs  then  contended,  that  the  agreement  is  part  per- 
formed as  to  all  the  lots  ;    and,  if  not  as  to  all,  as  to  lot  No.  3.    I 
am  of  opinion. this  is  no  part-performance.     The  revei.ue  laws 
ought  never  to  be  held  to  operate  beyond  their  direct  and  imme- 
diate purpofe,  to   affect  the  property,  and  vary  the  rights  of  the 
parties,    not  within   the  intention    of  the  act.     Upon  a    fale  by 
auction   fo   much  is  paid  to  the  vendor  as  part-payment  ;  and  fo 
much  to  the  government,   as  tax.     If  the  purchafer  refufes  to  pay 
the  tax,   his  bidding  is  void.     If  he  pays  it,  the  only  confequence 
is,   his  bidding  has    the  fame  effect,  as  it  would  have   had,  if  no 
i'uch  law  had   been  made,   and  no  other.     That,   without  which 
there  would  have  been  no  contract,   cannot  be  faid  to  be  in  part- 
performance  of  the  contract.     The  only  contract  with  the  vendor, 
and  which  I  can  enforce  is,  for  the  price.      But,   fuppofe  pay- 
ment of  the  auction-duty  could  be  confidered  part  of  the  price,   I 
do  not  fee  how  that  could  bind  the  purchafer.     In  general,  the 
the   party  feeking  the   performance  muft  fhew  a  performance  on, 
his  fide ;    ai,  a  reafon  for  the  interference  of  the  court  in  his  fa/oar ; 
for  the  ground  upon  which  the  court  acfts   is  fraud  in  refufing  to 
perform  after  performance  by  the  other  party.     The  inquiry  is, 
whether  Finney,    if  fo  difpofed,  could  have  refilled    the  perform- 
ance -,   for,  if   he   could,   upon  the  principle  I  before   dated,   tha 
heir  is  not  entitled  to  call  for  an  application  of  the  perfonal  eftate 
for  this  purpofe.      Now,   his   refufal,    after   paying  part  of  his 
purchafe-money,   would  be  no  fraud  upon  the  feller,  but  his  own 
lofs;  in   this  cafe,   the  lofs  of  the  perfonal  eftate.     Wright  hav- 
ing advanced  the  duty,  is  entitled  to    call  upon  the   executors. 
In  Laconv.  Mertins,  the  act  of  part- performance  was  payment  of  5 
confiderable  part  of  the  purchafe-money  ;  and  the  taking  notes  was 
only  as  a  fecurity,  in  cafe  it  mould  not  proceed  •,  and  it  was  held, 
that,   notwithstanding  that,  it  was  part-performance ;    and  there* 
fore  it  was  a  fraud  to  refufe  performance  on  the  other  fide, 

Another  act  of  part-performance  was  infifted  upon  here  :  the 
fiircumftance  ftated  by  the  witnefs  Barloiv  relative  to  lot  3.  If  this 
were  held  to  be  an  act  of  part-performance,  it  could  not  affect  any 
other  lot;  for  the  fevefal  lots  were  included  in  diftindt  articles  of 
£ale }  and  fo  were  unconnected.     But  even  as  to  fhis  Lot  I  am  of 

opinion, 
(f)    Vnh  fojt. 
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opinion,  it  is  not  a  part-performance.  The  bargain  with  Barlow  was 
the  mere  ad  of  the  vendee.     The  vendor  had  no  prejudice.     He 
had  done  nothing  to  entitle  him  to  fay,    the  non-execution  was  a 
fraud  upon  him.     If  he  had  let  Barlow  into  pofleffion,    that  would 
be   an  act  by  which  he  might  have  had  a  prejudice.     All  Barlow 
fays  is,  he  is  now  in  poffeflion  ;  which  cannot  be  taken  to  be  be- 
fore Finney's  death  ;  and  nothing  that  paffed  fince,  could  influence 
the  queftion  :  the   inquiry  being,   whether  at   his  death  he  could 
have   been   compelled  to  perform   the  agreement.      I  am  aware 
there  are   cafes  that  acts  done  by  the  defendant  can   be  made  a 
ground  for  compelling  him    to  perform  the  agreement :   but  it  is 
difficult  to    bring  thofe  cafes  to  bear;    for,   to  what  do  fuch  ads 
amount    when    there   is  no  prejudice  to   the  plaintiff?     Only  to 
proof  of  the  exiftence  of  an   agreement.     The  exiftence  of  the 
agreement  may  be  put  out  of  all  doubt  by  the  ads  :   but  the  objec- 
tion upon  the  ftatute,  that  the  agreement  is  not  in  writing,    re- 
mains where  it  did.     The  court  does  not  profefs  to  execute  a  parol 
agreement  merely,  becaufe  it  is  fatisfactorily  proved.    In  Wbaley  v. 
Bagenal,  which  being  before  the  Houfe  of  Lords,  muft  fuperfede 
the  authority  of  every  other    cafe,  various  acts  had   been  done, 
which  implied  that  the  party  had  fold  the  eftate,  and  did  not  con- 
fider  himfelf  any  longer  the  owner  of   it.     The  queftion  ftill  re- 
mained, whether  that  agreement  fhould  be  carried  into  execution  ; 
and  it  was  held,  that  the  acts  done  by  the  defendant   did  not  en- 
title the  plaintiff  to  have  it  fpecifically  performed. 

Upon  the  whole  the  plaintiffs  are  not  entitled  to  this  relief." 

In  the  cafe  of  IVhaley  &  Bagnel  or  Bagenal,  (a)  the  application 
was  for  a  fpecific  execution  of  the  contract ;  and  was  made  on  be- 
half of  the  party  by  whom  the  a£ts  of  part-performance  were  not 
done  againft  the  party  performing  them.  The  cafe,  in  fubftance, 
was  as  follows :  A.  agreed  by  parol  with  B.  for  the  purchafe 
of  lands.  B.  delivered  a  rent-roll,  which  was  dated  and  altered  in 
his  own  hand  writing,  and  mowed  by  the  title  of  it,  that  an  agree- 
ment had  been  made  between  them  for  the  fale  of  the  eftate  at 
twenty-one  years  purchafe.  An  abftract  of  the  title  was  alfo  de- 
livered to  A.  together  with  the  deeds,  in  order  to  be  compared 
with  the  rent-roll.  B.  likewife  wrote  letters  to  feveral  of  his  credi- 
tors, informing  them  that  he  had  contracted  with  A.  for  the  fale 
of  his  eftate,  at  twenty-one  years  purchafe,  and  fent  the  tenants 
to  treat  with  A.  for  a  renewal  of  their  leafes.     B.,  however,  refufed 

(a)  i  Bro.  P.  C.  345.     See  alfo  Cooke v,  Tmbs,  2  Anftr.  420.  S.  P. 
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to  complete  the  purchafe.  A.  thereupon  filed  a  bill  in  the  Court 
of  Chancery  in  Ireland,  for  a  fpecific  execution  of  the  agreement  •, 
to  which  B.  pleaded  the  ftatute  of  frauds  in  bar  ;  and  the  plea  was 
allowed  by  order  of  the  Chancellor ;  and  which  order,  upon  appeal, 
was  affirmed  by  the  Houfe  of  Lords. 

For  more  concerning  the  fale  of  hndsvicle po/l.  109. 


5.    Of  Agreements  not  to  be  performed  within  a  Year-,  &c» 

Ly  the  lad  branch  of  the  4th  claufe  of  the  ftatute  it  is  enacted 
"  That  no  action  fliall  be  brought  to  charge  any  perfon  upon  any 
agreement  that  is  not  to  be  performed  within  the  fpace  of  one  year 
from  the  making  thereof,  unlefs  the  agreement  upon  which  fuch 
action  fhall  be  brought,  or  fome  memorandum  or  note  thereof,  fhall 
be  in  writing,  and  figned  by  the  party  to  be  charged  therewith, 
or  fome  other  perfon  thereunto  by  him  lawfully  authorized." 

Upon  this  part  of  the  ftatute  it  has  been  holden,  that  if  no  time 
be  ftipulated  for  the  performance  of  the  agreement,  and  it  is  ca- 
pable of  being  performed  within  a  year  from  the  making  thereof, 
it  is  not  within  the  ftatute,  though  it  be  not  actually  performed  till 
after  that  period. 

Thus,  [b)  where  a  parol  promife  was  made  to  pay  fo  much  mo- 
ney upon  the  return  of  fuch  a  fhip,  which  fhip  happened  not  to 
return  within  two  years  time  after  the  promife  made :  It  was  made 
a  queftion  before  all  the  judges  whether  this  promife  was  void  by 
the  ftatute  of  frauds.  They  were  of  opinion  that  it  was  a  good 
promife,  and  not  within  the  fourth  claufe  of  the  ftatute,  for  that  by 
poffibility  the  fhip  might  have  returned  within  a  year ;  and  though 
by  accident  it  happened  not  to  have  returned  fo  foon,  yet,  they 
faid,  that  claufe  of  the  ftatute  extends  only  to  fuch  promifes,  where, 
by  the  exprefs  appointment  of  the  party,  the  thing  is  not  to  be  per- 
formed within  a  year. 

So,  in  the  cafe  of  Peter  v.  Ccwptoti,  (c)  which  was  an  action 
upon  a  parol  agreement,  by  which  the  defendant  promifed,  in  con- 

(£)  Anonymous  Cafe,  I  Salk.  280. 

(c)  Skin.  353.  Holt.  326.  S.  C.  See  alfo  Comb.  463.  Skm.326. 
S.  P. 
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uderation  of  one  guinea,  to  give  the  plaintiff"  fo  many  on  the  day 
of  his  marriage. — And  the  queilion  upon  the  trial,  before  Holt, 
Ch.  J.,  was,  whether  fuch  agreement  ought  to  be  in  writing,  for 
the  marriage  did  not  happen  within  a  year  :  the  Chief  Juftice  ad- 
vifed  with  all  the  judges,  anu  by  the  great  opinion  (for  there  was  a 
diverfity  of  opinion,  and  his  own  was  e  contra)  where  the  agree- 
ment is  to  be  performed  upon  a  contingent,  and  it  does  not  appear 
in  the  agreement,  that  it  is  to  be  performed  after  the  year, 
there  a  note  in  writing  is  not  neceffary,  for  the  contingent  might 
happen  within  the  year  ;  but  where  it  appears  by  the  whole  tenos 
of  the  agreement,  that  it  is  to  be  performed  after  the  year,  there  a 
note  is  neceffary ;  othervvife  not. 

So,  in  the  cafe  of  Fenton  v.  Emblers,  executor  of  May,  (d) 
where  the  promife  was  dated  in  the  declaration  thus :  "  that 
William  May,  the  defendant's  teftator,  in  confideration  that  the 
faid  Sarah  (the  plaintiff)  would  be  and  become  the  houfekeeper 
and  fervant  of  the  laid  William,  and  take  upon  herfelf  the  care 
and  management  of  his  family,  Sec,  and  perform  the  fame  as 
long  as  it  fhould  pleafe  the  faid  William,  and  Sarah,  undertook  and 
promifed  to  pay  wages  to  the  faid  Sarah,  at  and  after  the  rate  of 
61.  for  one  year ;  and  alfo  by  his  laft  will  and  teftament,  to  give 
and  bequeath  to  the  faid  Sarah  a  legacy  or  annuity  of  ioV.  by  the 
year,  to  be  paid  to  her  yearly,  &c. ;  and  that  the  faid  Sarah,  con- 
sfiding  in  the  faid  promife,  entered  into  the  faid  teftator's  fervice, 
and  became  his  houfekeeper,  &c.  and  continued  fo  for  three  years 
and  $9  days  •,  but  that  the  faid  William  had  not  performed  his 
faid  agreement,  and  did  not  leave  her  fucli  legacy  or  annuity, 
&c."  And  it  appeared  upon  the  evidence  that  there  was  fuch 
an  agreement  between  the  faid  William  May,  and  the  plaintiff, 
but  that  it  was  by  parol,  and  not  in  writing.  It  appeared  alfo, 
that  the  plaintiff  did  enter  into  the  teftator's  fervice,  and  continued 
in  fuch  fervice  till  his  deceafe  ;  but  that  the  teftator  did  not  give 
fcer  by  his  laft  will  or  otherwife,  the  faid  annuity  of  io7.  per  an- 
num, or  any  other  annuity.  An  obje&ion  was  taken  upon  the 
fourth  feclionof  the^atute  of  frauds,  that  the  agreement  was  not 
to  be  performed  within  the  year.  And  it  was  faid,  that  it  would 
be  extremely  inconvenient  to  eftablifh  promifes  of  this  kind,  not 
reduced  to  writing  ;  that  the  agreement  could  not  be  performed 
•n  Mofs  part  within  a  year,  for  a  whole  year  from  his  death  was 

id)  3  Eur.  1278.     1  BJ,  Rep.  353.  S.  C. 
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to  elapfe  before  the  annuity,  or  any  part  of  it,  was  to  become 
payable  :  but  it  was  anfvvercd  on  the  other  fide,  that  the  action 
was  brought  for  Mays  not  having  done  what  he  ought  to  have 
done  in  his  lifetime,  fo  that  it  might  have  been  done  within  the 
year.  And  Mr.  J.  Deiwifon  declared  his  opinion  to  be,  in  which 
opinion  the  other  judges  fully  coincided,  "that  the  ftatute  of 
frauds  Dlainly  means  an  agreement  not  to  be  performed  within  the 
fpace  of  a  yer.r,  and  exprefsly  and  fpecifically  fo  agreed.  That  a 
contingency  wa6  not  within  it ;  nor  any  cafe  that  depended  upon  a 
contingency  •,  and  that  it  did  not  extend  to  cafes  where  the  thing 
only  might  be  performed  within  the  year." 


6,    Of  Gout  rafts  for  the  Sale  of  Goods. 

By  the  1 7th  fection  of  the  ftatute  of  frauds  it  is  enacted,  *<  that 
no  contract  for  the  fale  of  any  goods,  wares,  and  merchandizes, 
for  the  price  of  10/.  fterling,  or  upwards,  fhall  be  allowed  to  be 
good,  except  the  buyer  (hall  accept  part  of  the  goods  fo  fold,  and 
actually  receive  the  fame,  or  give  fomething  in  earned  to  bind  the 
bargain,  or  in  part  of  payment,  or  that  fome  note  or  memorandum 
in  writing  of  the  faid  bargain  be  made  and  figned  by  the  parties 
to  be  charged  by  fuch  contract,  or  their  agents  thereunto  law- 
fully anthorized." 

Upon  this  claufe  of  the  ftatute  it  has  frequently  been  made  a 
queftion  whether  fhares  of  a  company,  or  public  ftock,  are  com- 
prehended under  the  words  goods,  wares,  and  merchandizes.  But 
the  point  does  not  appear  to  have  been  finally  fettled 5  for  in  the 
cafe  of  Pickering  v.  Appleby,  (c)  which  was  an  action  of  ajfumpfiti 
for  580/.  for  ten  fhares  in  the  ftock  of  the  governors  and  company 
of  the  copper  mines  in  England,  transferred  and  fold  by  the  plaintiff 
to  the  defendant.  There  was  no  agreement  or  memorandum  in 
writing  of  the  contract,  or  any  earned  paid. 

Ar.d  upon  the  trial  before  Kir,g>  Ch.  J.,  it  was  doubted  whether 
the  fhares  in  the  ftock  of  this  company  were  within  the  pur- 
view and  intent  of  the  ftatute  of  frauds ;  and  therefore  it  was 
made  a  cafe,  and  argued  before  the  court  of  Common  Pleas  ;  and 
afterwards  at  Serjeant's  Inn  before  all  the  judges  of  England' 

(e)  Com.  Rrp.  ^ jT-f- 
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The  judges,  however,  being   divided  in   opinion,  the  queftion 
was  adjourned,  (f) 

But,  in  the  cafe  of  MuJJell  v.  Cooke,  (»)  where  the  plaintiff  had 
agreed  with  one  Green,  the  defendant's  broker,  for  5000/.    Soutb- 
Seafock,   at  187I.  per  Cent  ,  to  be  delivered  about  10  days  after  ; 
and  on  the  day  appointed,  the  plaintiff  attended  at  the  transfer  of- 
fice all  day,  but  the  defendant  did  not  come,  and  the  flock  having 
in  the  mean  time  confiderably  rifen,  the  defendant  refufed  to  trans- 
fer it ;  the  plea  of  the  ftatute  feemed   to  the  Lord  Chancellor, 
Macclesfield,  to  be  good.  It  is  obferved  (*)  that  this  lad  mentioned 
cafe  of  Mttffcll  v.  Cooke  came  on  in  Trinity  term  j  720,  and  is  pro- 
bably the  cafe  alluded  to  in  Crull  v.  Dodfon,  (h)  wherein  the  court 
faid,  that  it  had   been  determined  in  Chancery,  that  bargains  re- 
lating to  flock  are  within  the  flatute  of  frauds,  and  if  earnefl  be 
not  given  are  nuda  pacta. 

So,  in  the  cafe  of  Colt  v.  Netterville,  (z)  which  turned  not  only 
upon  the  queftion  whether  flock  came  within  the  defcription  of 
goods )  &c.  but  alfo  upon  the  circumflancc  of  fomething  having 
been  given  as  earnef. 

It  was  a  bill  for  a  fpecinc  performance  of  an  agreement  for 
transferring  fome  York- Building s  fock,  flating  that  the  defendant 
had  agreed  to  transfer  it  to  the  plaintiff  on  a  particular  day  there- 
in mentioned,  on  the  plaintiff's  paying  the  money,  and  that  the 
plaintiff  agreed  to  pay  fo  much  per  cent,  and  to  accept  the  trans- 
fer, and  did  thereupon  pay  to  the  defendant  6d.  earnef.  To 
which  bill  the  ftatute  of  frauds  was  pleaded,  and  the  defendant 
denied  that  he  received  or  accepted  the  6d.  as  earnef,  and  alleged 
that  no  part  of  the  flock  was  delivered  or  note  given ;  whereupon 
it  was  argued,  that  the  York-Buildings,  and  other  flocks,  were 
within  the  words  and  meaning  of  the  ftatute  of  frauds,  so  as  to 
require  either  pa*t  of  the  thing  contracted  to  be  fold,  e*  to  be  de- 
livered, or  a  note  in  writing,  or  money  to  be  paid  as  earnefl  ;  for 

(/)   See  2  P.  Wms.  3c 8.  where  Lord  Chancellor  King  faid,  that  the 
judges  were  equally  divided  on  this  cafe,  fix  againft  fix. 
(s)   Prcc-  In  t-h-  533.  *  Roberts  on  fiat,  of  frauds  185. 

(h)  Select  Caf.  in  Chan.  In  Lord  King's  time,  41.  Trin.  u  Geo.  3. 
\i)  2  P.  Wms.  307. 
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firft,  that  this  claufe  of  the  flatute  mentioned  exprefsly  contracts 
for  the  fale  of  any  goods,  or  merchandizes,  and  that  the  word 
goods  was  of  a  very  extenfive  fignification.  Secondly,  that  if  one 
having  (lock  fhould  commit  felony,  this  without  queftion  would 
be  a  forfeiture  of  his  ftock,  a  forfeiture  to  thofe  who  fliould 
have  a  grant  of  bona  fclonuw,  fo  that  ftock  was  within  the  words 
bonci)  or  goods.  Thirdly,  at  leaft  it  was  within  the  word  merchan- 
dize, for  every  vendible  thing  was  merchandize  ;  now  ftock 
was  a  thing  vendible,  and  in  the  year  1720,  was  the  mod  ufual 
merchandize   which  people   dealt  in. 

Fourthly,  It  could  be  no  objection  that  at  the  time  of  making 
the  flatute  of  frauds  there  was  no  fuch  ftock  as  Tor  k- Buildings 
flock  ;  for  fuppofe  the  faid  ftatute,  inftead  of  being  made  in  King 
Charles's  time,  had  been  enacted  in  the  reign  of  Philip  and  Hilary t 
fince  which  time  hops  came  in,  and  the  bargain  had  been  made 
for  hops  to  the  amount  of  above  10/.  in  money,  without  writing  or 
earneft ;  furcly  fuch  contract  had  been  void  ;  befides  this  was  moft 
plainly  within  the  meaning  and  mifchief  of  the  ftatute,  which  in- 
tended to  prevent  rafh  and  precipitate  bargains  for  above  the  value 
of  10/.  and  to  reftrain  fuch  bargains  as  were  of  value,  to  the 
circumftances  either  of  paying  earneft,  or  reducing  them  to 
writing. 

Fifthly,  It  was  infilled  that  Lord  Coivper  had  determined  fuch  st 
contract  for  flock  to  be  within  the  ftatute  of  frauds,  and  that  if  it 
exceeded  10/.,  the  fame  ought  to  be  in  writing,  in  regard  flock i 
are  goods  and  merchandizes  within  that  flatute. 

On  the  other  fide  it  was  faid,  that  whereas  the  ftatute  enacts, 
that  no  contracts  fliould  be  good  for  the  fale  of  goods,  wares,  and 
merchandizes,  of  10/.  price,  unlefs  part  of  the  good*  be  delivered, 
or  earneft  paid,  or  a  note  in  writing,  this  fhowed  that  fuch  goods 
were  intended  as  were  capable  of  an  actual  delivery,  fomcthing 
that  was  corporeal,  and  not  flock  which  was  incorporeal,  nor  was 
there  any  fuch  thing  as  Terk- Buildings  feck  at  that  time. 

The  Lord  Chancellor  {k)  faid,  "  This  queftion  was  before  all 
the  judges  of  England)  who  were  equally  divided  upon  it,  fix 
againft  fix  ;  and  therefore  it  is  a  point  too  difficult  for  me  to  de- 
termine upon  a  demurrer/'    His  lordfhip,  however,  faid  that  flock 

(I)  King. 
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did  not  fecm  to  be  goods,  wares,  or  merchandizes  within  the  intent 
of  the  17th  claufe.  But,  continued  his  lordfhip,  «  This  plea  is 
not  well  pleaded  ;  becaufe  the  bill  fays,  that  the  plaintiff  did  pay 
6d.  as  earneft,  and  the  plea  only  fays,  that  the  defendant  did  not 
receive  or  accept  it  as  earneft ;  now  it  is  not  material  how  or  in 
what  manner  the  defendant  received  or  accepted  it,  but  how  the 
other  paid  it,  for  quicquidfolvitur^Jolvitur  ad  median folventis  ;  and  fo 
is  Pitmel's  cafe,  5  Co.  :  1 7." 

So,  it  was  formerly  holden,  that  executory  contracts  (that  is 
where  time  is  given  for  delivery  of  the  goods)  were  not  within 
this  claufe  of  the  act ;  for  that  it  only  related  to  executed  con- 
tracts, or  where  the  goods  were  to  be  delivered  immediately  after 
the  fale. 

Thus,  in  the  cafe  of  Towers  v.  Sir  John  OJborne,  (/)  where  the 
defendant  befpoke  a  chariot,  and  when  it  was  made  refufed  to  take 
it ;  and  in  an  action  for  the  value,  it  was  objected,  that  they 
fliould  prove  fomething  given  in  earneft,  or  a  note  in  writing, 
fince  there  was  no  delivery  of  any  part  of  the  goods.  But  the 
Chief  Juftice  ruled  this  not  to  be  a  cafe  within  the  ftatute  of  frauds, 
which  relates  only  to  contracts  for  the  actual  fale  of  goods,  where 
the  buyer  is  immediately  anfwerable,  without  time  given  him  by 
fpecial  agreement,  and  the  feller  is  to  deliver  the  goods  imme- 
diately. 

So,  in  the  cafe  of  Clayton  v.  Andrews,  [in)  the  defendant  agreed 
to  deliver  a  certain  quantity  of  wheat  to  the  plaintiff  within  three 
weeks,  or  a  month,  from  the  faid  agreement,  at  a  certain  rate,  to 
be  paid  on  delivery  ;  which  wheat  was  underftood  by  both  parties 
at  the  time  of  making  the  agreement  to  be  then  unthrafhed.  No 
part  of  the  wheat  fo  fold  was  delivered  ;  nor  any  memorandum 
thereof  made  in  writing,  nor  any  earneft  given  ;  and  the  queftion 
for  the  opinion  of  the  court  was,  whether  this  agreement  was 
within  the  ftatute  of  frauds.  Lord  Mansfield  held  upon  the  au- 
thority of  the  cafe  in  Strange,  («)  that  it  was  not  within  the  fta- 
tute. And  Mr.  J.  Yates  faid,  "  The  17th  claufe  of  the  ftatute 
related  only  to  executed  contracts.     Here  wheat  was  fold,  to  be 


(/)  Stra.  506.  at  Guildhall,  Coram  Pratt,  Ch.  J. 
(m)   4  Bur.  2101.      See  alfo  1  H.  JB1.  20.  S.  P, 
{/i)   Towers  v.  Ofborne  ut  j'upra. 
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delivered  at  a  future  time.  It  was  unthrafhed  at  the  time  when 
the  contract  was  made  ;  therefore  it  could  not  be  delivered  at  that 
time.  To  which  Mr.  J.  AJlon  agreed,  adding  that  the  cafe  of 
Towers  v.  Ofborne  had  always  been  confidered  an  authority  in  point 
on  questions  of  this  kind. 

But  the  diftinction  taken  in  thefe  cafes  between  executory  ant. 
executed  contracts,  has  been  fince  over- ruled  ;  and  it  is  now  fettled, 
that  where  the  goods  contracted  for  are  complete  and  ready  for 
delivery,  and  exifting  in  filido,  at  the  time  of  the  contract,  it  is 
within  the  ftatute ;  but  that  where  the  goods  contracted  for  are 
not  complete  andready  for  delivery,  but  are  either  to  be  made,  or 
fomething  is  required  to  be  done  in  order  to  put  them  into  the 
{late  in  which  they  are  contracted  to  be  fold,  fuch  a  contract  is 
out  of  the  ftatute,  and  need  not  be  in  writing. 

Thus,  in  the  cafe  of  Rondeau  v.  Wyatt,  {0)  which  was  an  action 
on  the  cafe  for  the  non  performance  of  a  fpecial  agreement- 
At  the  trial,  before  Lord  Loughborough,  Ch.  J.  it  appeared,  that 
the  defendant,  who  was  one  of  the  proprietors  of  the  Albion  Mill, 
had  entered  into  a  verbal  agreement  to  fell  and  deliver  3000  fackc 
of  flour  to  the  plaintiff  to  be  put  in  facks,  which  the  plaintiff  was 
to  fend  to  the  mill,  and  fhipped  on  board  veffels  to  be  provided  by 
him  in  the  river,  on  an  cxprefs  condition  that  the  flour  fhould  be 
exported  to  foreign  parts,  from  fome  port  which  the  plaintiff  was 
to  open,  and  fhould  not  meet  the  defendant  and  the  company 
again  in  the  home  market.  In  order  to  carry  the  fcheme  of 
exportation  into  effect,  the  plaintiff  fent  down  to  Skorehatn  in 
Sujps  a  large  quantity  of  corn  and  flour  merely  to  reduce, 
by  collufion  and  a  fictitious  fale,  the  market-price  to  the  level  pre- 
ferred by  act  of  parliament,  (p)  But  this  intended  trick  being  dif- 
covered  by  government,  the  exportation  was  prevented,  as  the 
price  was  then  very  high,  and  an  apprehenfion  of  a  fcarcity  in  this 
country  prevailed.  As  the  plaintiff,  therefore,  could  not  legally 
comply  with  the  condition  contained  in  the  contract,  the  defend- 
ant refufed  to  deliver  the  flour.  In  confequence  of  this,  the  plain- 
tiff filed  a  bill  in  Chancery  againit  the  defendant,  praying  a  fpe- 
cific  performance,  a  difcovery  of  facts,  &c.  and  the  names  of  the 
partners    in  the  undertaking.     In  his  anfwers  to  the  bill  the  de- 

(0)  2  H.  Bl.63.  See  alfo  Cooper  v.  Eljlott,  pojl,  99.  where  the  - 
termination  of  this  cafe  was  fully  afiented  toby  all  the  judges  of  the 
Court  of  King's  2>V  (/>)  13  Geo.  3.  c.  45.  f.  5. 
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fend  ant  admitted  the  agreement,  but  pleaded  the  ftatute  of  frauds, 
and  averred  that  there  was  no  note,  or  memorandum  in  writing, 
nor  a  delivery  of  any  part  of  the  flour  to  the  plaintiff,  &c.  follow- 
ing the  words  of  the  ftatute.  That  plea  being  over-ruled,  the  pre- 
ient  action  was  brought,  in  which  the  plaintiff  obtained  a  verdict, 
contrary  to  the  opinion  of  Lord  Loughborough,  before  whom  the 
taufe  was  tried,  who  thought  that  on  grounds  of  public  policy,  but 
chiefly  becaufe  the  contrail  feemed  to  him  to  be  within  the  ftatute* 
of  frauds,  the  plaintiff  was  not  entitled  to  recover.  A  rule  was 
therefore  obtained  calling  upon  the  plaintiff  to  mew  caufe,  why 
tliQ  verdict  mould  not  be  fet  afide,  and  a  non-fuit  entered. 

And,  after  the  cafe  had  been  fully  argued  at  the  bar,  and  the 
court  had  taken  time  to  confider,  Lord  Loughborough  pronounced 
the  judgment  of  the  court   to  the  following  effedt : 

"  The  only  point    to   be    decided,  is    that  which    arifes  on  the 
ftatute  of  frauds ;  and  we  who  are  now  in  court,  (p)  think  that  the 
obieciion  made  on  that  ftatute  is  well  grounded,  and  therefore  that 
the  plaintiff  ought  to  be  non  fuited.     It  was  faid  in  the  argument, 
i  ft.  That  the  ftatute   does  not  extend  to  cafes  of  executory  con- 
tracts ;    and  2dly.  That  it  was  not  applicable,  where  the  agreement 
which  was  the  fubject  of  the  action,  ftood  confeffed  by  the  defend- 
ant's anfwer  to  a  bill  in  equity  ;   and  that  in  the  prefent  cafe,  the 
agreement  did  appear  on  the  face  of  the  proceedings  in  Chancery. 
To  try  the  validity  of  the  firft  objection   it  will  be  neceffary  to  ad- 
vert to  that  claufe   of  the   ftatute  on  which    the  queftion  arifes." 
His    lordfhip    here    read   the   claufe,    and  afterwards    obferved, 
«<    Now   it  is  fingular  that  an    idea  could  ever  prevail   that  this 
fection  of  the  ftatute  was  only  applicable  to  cafes  where  the  bargain 
was  immediate,  for  it  feems  plain  from  the  words  made  ufe  of,  that 
it  was  meant  to   regulate  executory,  as   well  as  other  contracts." 
The  words  are  "  No  contract  for  the  fale  of  any  goods,  &c."   And, 
indeed,  ?t   fecms  that  thisprovifion  of  the  ftatute  would  not  be  of 
much  ufe,  unlefs    ifWre  to  extend   to  executory  contracts ;   for 
it   is    from  bargain;  to  be  completed  at  a  future  period,  that  the 
uncertainty  and  confufion  wili   probably  arife,    which    the  ftatute 
was   defigned   to  prevent.     The   cafe  of    Simon   v.  Mitivier,  (q) 
was  decided  on  the  gound,  that  the   auctioneer  was  the  agent  as 

U  \    Vi%.  Lord  Lou;  llorough%  Mr.  juilice  GouMaud  Mr.  Juftice  Heath. 

his  lordthfp  mentioned  a  Few  days  before  lie  gave  judgment,  that  Mr. 

luftfce  Wiljon,  who  was  the::  fitting  in   Chancery  as  one  of  the   Lord's 

Comrfiiffioaei.6  of  the  Great  Seal,  had  declared  himfelf  be  of  a  different 

opinion . 

(?)  Bul.  N  P.  2S0.  3  Bur.  K)2i.  etpojl.  117. 

we'l 


Chap.  IV.]         Contratls  for  the  Sale  of  Goods.  95 

well  for  the  defendant  as  the  plaintiff,  and  therefore  that  the  con- 
tract was  fufficicntly  reduced  into  writing.     The  cafe  of  Towers  v. 
Sir  John  Ofiime,  (r)  was  plainly  out  of  the  ftatute,   not  becaufe  it 
was  an  executory  contrail,  as  it  has  been  faid,   but  becaufe  it  was 
for  work  and  labour  to  be  done,   and  materials  and  other  neceffary 
things  to  be  found,    which  is  different  from  a   mere  contract  of 
fale,   to  which   fpecies   of  contrail  alone  the   ftatute  is  applicable. 
In  Clayton  v.  Andrews,  (s)    which  was  on  an  agreement  to  deliver 
corn  at  a  future  period,    there  was  alio  fome  work  to  be  performed 
for  it  was  neceffary  that  the  corn  mould  be  thrafhed  before   the 
delivery.     This  perhaps  may  feem  to  be  a  very  nice  diftinction,  but 
Hill   the  work  to  be  performed  in   thrashing,   made,    though  in  a 
fmall  degree,  a  part  of  the  contract.  Some  of  the  cafes  in  the  Court 
of  Chancery  feem  to  have  been  founded  on  the  nature  of  the  pro- 
ceedings inequity,    where  the  court  will  lay  hold  of  fome  circum- 
ftance  of  his  own  admiffion  to  compel  a  party  to  the  performance 
of  his  agreement.     But  the  fame  rule  is  not  applicable  to  courts  of 
law,  for  if  a  parol  agreement  were  ltated  in  a  court  of  law,  and 
there  was  a  demurrer,  which  would  admit  the  agreement,  yet,  dill 
advantage  might  be  taken  of  the  ftatute.     The  early  cafes  in  Prec. 
in  Chan.  208.    and  374.   do  not   feem  fairly  to  admit   any  other 
conftruction  than  this,  namely,  that  the  court  thought  that,  where. 
a  pavol  agreement  was  admitted  by  the  defendant's  anfwer,  he  might 
or  might  not  take  advantage  of  the  ftatute  at  his  option.     I  fay,  the 
court  feem  to  have  thought   fo,    becaufe  in  fact   no  fuch  decree 
was  made  in  thofe  cafes,   which  contain  merely  the  extra-judicial 
opinions  of  the  Lord  Keeper,  and  the  MaJIer  of  the  Rolls.     It  is 
faid    in  thofe  cafes,  and  has  been  adopted  in  the  argument,   that 
when  the  detendant  confeffes  the  agreement,  there  is  no  danger  of 
perjury,  which  was  the  only  thing  the  ftatute  intended  to  prevent. 
But   this  feems  to  be  very  bad    reafoning,  for  the  Calling   upon  a 
party  to  anfwer  a  parol  agreement  certainly  lays  him  under  a  great 
temptation  to   commit  perjury.     But  though  the  preventing  per- 
jury was  one,  it  was  not  the    fole  object  of  the  ftatute  :    another 
object  was  to  lay  down  a  clear  and  pofitive  rule  to  determine  when 
the  contract  of  fale  mould  be  complete.     Accordingly  the  ftatute 
lias  made  it  neceffary,   that  either  the  party  buying  fhould  accept 
and  receive  part  of  the   goods  fold,  or  give   fomething  in  ,earnefl 
to  bind  the  bargain,  or  that  there  fhould  be   fome  note  or  memo- 
randum in  writing  figned  by  the  parties  to  the  contract.     Some- 

(r)  Ante,  91.         (s)  Ante,  92. 
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thing  therefore  direct  and  fpecific  is  to  be  done,  to  fhew  that  the 
agreement  is  complete,  that  there  may  be  no  room  for  doubt  and 
hefitation.  This  was  the  intention  of  the  ftatute  in  all  contracts 
of  fale  above  a  certain  value,  in  order  to  prevent  confufion  and 
uncertainty  in  the  tranfadtions  of  mankind  ;  and  we  think  it  wife 
to  adhere  to  that  rule.  It  is  not  neceffary  in  a  court  of  law  to  in- 
quire into  the  modes  of  proceeding' by  which  coun»  of  equity  are 
guided,  but  it  is  obfervable,  that  the  cafe  of  Whaley  v.  Bagenal  (r) 
in  the  Houfe  of  Lords,  coincides  with  the  prefent  determination 
of  the  court.  . 

I  now  proceed  to  fhow  what  kind  of  delivery  and  acceptance 
will  fatisfy  the  words  of  this  claufe  when  the  contract  Is  not  in 
writing. 

It  is  clear,  that  an  actual  delivery  and  acceptance  either  of  the 
whole  or  a  part  of  the  goods  fold  is  fufficient,  where  the  contract 
3s  not  reduced  into  writing.  But  an  aclual  delivery  is  not  in  all 
cafes  neceffary.  The  thing  contracted  to  be  fold  may  be  virtually 
delivered,  and  fuch  virtual  delivery  will  be  equally  effectual  to 
fuperfede  the  necceffity  of  writing  and  figning.  If,  therefore,  the 
goods  fold  are  ponderous,  and  not  capable  of  aclual  delivery,  and 
the  buyer  accepts  them,  and  in  virtue  of  fuch  transfer  of  the  pro- 
perty proceeds  to  exert  a  right  over  them,  difpoung  of  them,  or 
giving  orders  and  directions  refpecting  them,  as  the  owner  there- 
of, fuch  proceedings  may  countervail  the  aclual  delivery,  and  veft 
the  property  in  the  buyer,  without  any  written  contractor  earned: 
paid. 

Thus,  in  the  cafe  of  Searle  and  others  v.  Keeves,  (//)  which  was 
an  action  of  ajfumpftt  for  the  non-performance  of  2  contract. 
The  declaration  ftated,  that  in  confederation  that  the  plaintiffs  had 
bought  of  the  defendant  20  barrels  of  rice  at  the  price  of  17J.  per 
hundred  weight,  the  defendant  undertook  to  deliver  that  quantity, 
and  affigned  the  breach  in  the  non-delivery. 

The  evidence  for  the  plaintiffs  in  fupport  of  this  declaration  was, 
that  on  the  26th  of  September  one  of  the  plaintiffs  having  been  at 
the  houfe  of  the  defendant,  the  defendant  told  him  that  he  had  a 
quantity  of  rice  to  fell  •,   but  there  was  no  evidence  to  prove  any 

(0  Ante*  86.        (v)  zEfp.  Rep.  59,8.     See  alfo  Hinde  v.  Whitehoufc, 

en  this  point  po/ly  118. 
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Contract  made  at  that  time ;  thr  plaintiffs  produced  an  order  on 
Bennet  and  Co.  to  deliver  to  them  20  barrels  of  rice,  which  was 
iigned  by  Kecvcs ;  the  witnefles  proved  that  KeevcshzA  told  them  that 
he  had  fold  20  barrels  of  rice,  to  Mr.  $ea*letzl  1  7s.  per  hundred  ; 
nnd  that  he  was  a  fool  for  felling  it  fo  foon,  as  the  price  of  rice  had 
advanced. 

The  plaintiffs  then  proved,  the  delivery  of  the  order  for  the  rice 
to  the  warehoufeman  of  Bcmiet  and  Co  ;  and  that  the  rice  not  be- 
ing then  taken  away,  Kecvcs  on  the  2d  of  QEtober  countermanded 
the  delivery  to  Searle,  the  plaintiff,  in  confluence  of  which  Bennet 
and  Co.  refufed  to  deliver  the  rice  to  Searle,  who  fent  for  it  on  the 
t  oth  of  Oclcber  following. 

The  counfel  for  the  defendant  contended,  that  as  to  this  count 
the  plaintiffs  ought  to  be  nonfuited  ;  they  faid  that  the  ftatute  of 
frauds  in  all  cafes  of  fales  of  goods  required  a  note  in  writing  fpe- 
cifyingthe  terms  of  the  contract,  and  being  meant  to  guard  againfl 
fraud  in  contracts,  made  it  neceffary  to  fpecify  particularly  what 
the  terms  of  the  file  were  :  in  this  cafe  there  was  no  fpecification 
of  the  terms,  the  only  evidence  was,  the  order  for  the  delivery  by 
the  defendant,  which  did  not  fpecify  any  thing  as  to  the  price,  fo 
that  it  was  not  a  fufRcient  note  in  writing  under  the  ftatute. 

Eyre,  Ch.  J.  faid  :  n  The  ftatute  of  frauds  does  not  attach 
where  there  has  been  earn  f  ox  a  delivery  of  part  of  the  things  fold ;  I 
think  there  has  been  in  this  cafe  a  delivery  of  the  whole.  Keeves-, 
the  defendant,  gave  art  order  for  the  delivery  upon  Benr.et  and  Co. 
in  whofe  poffefTion  the  rice  then  was  ;  this  fatisfies  the  ftatute, 
and  the  plaintiffs  are  entitled  to  recover." 

So,  in  the  cafe  of  Chaplin  v.  Rogers,  (v)  which  was  an  a£tiori 
for  goods  fold  and  delivered  ;  and  the  cafe  proved,  was,  that  the 
parties  being  together  in  the  plaintiff's  farm-yard,  the  defendant, 
after  fome  objections  and  doubts  upon  the  quality  of  a  ftack  of 
hay  (particularly  the  infide  part)  then  ftanding  in  the  yard,  agreed 
to  take  it  at  2/.  6d.  per  hundred  weight.  Soon  after  he  fent  a 
farmer  to  look  at  it,  whofe  opinion  was  unfavourable.  But 
about  two  months  afterwards  another  farmer  of  the  name  of  Left 
agreed  with  the  defendant  for  the  purchafe  of  fome  of  this  hay 

(t»)  1  Eaft,  j  9?. 
Vol.  1/  H  foil 
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ftill  {landing  untouched  in  the  plaintiff's  yard,  and  the  defendant 
told  Loft  to  go  there  and  afk  what  condition  it  was  in,  faying  he 
had  only  agreed  for  it,  if  it  were  good.  The  plaintiff  having  in- 
formed Loft  it  was  in  a  good  flate,  he  agreed  to  give  the  defend- 
ant y.Q)d.  per  cwt.  for  it,  the  defendant  having  told  him  that 
he  had  agreed  to  give  the  plaintiff  3/.  td.  for  it.  Loft  thereupon 
brought  away  36  hundred  weight,  but  this  latter  fact  v,  -  without 
the  knowledge  and  againft  the  direction  of  the  defendant.  There 
was  a  contrariety  of  evidence  as  to  ;he  quality  of  the  hay  when  the 
flack  was  afterwards  cut.  At  the  trial,  before  Baron  Hotbam, 
it  was  objected  that  the  contract  of  fale  was  fraudulent  and  void 
by  the  ftatute  of  frauds,  being  for  the  fale  of  a  commodtty  no 
pat  of  which  was  delivered,  and  of  which  there  was  no  acceptance 
by  the  defendant.  The  learned  judge,  however,  left  it  to  the 
jury  to  decide  whetVer  the  fale  had  been  fraudulent,  and  whether 
under  the  circumflances  there  had  been  an  acceptance  by  the  de- 
fendant :  and  they  found  for  the  plaintifFon  both  points,  and  gave 
him  50/.  damages,  being  the  value  of  the  hay  at  the  price  agreed 
for.  A  rule  nifi  was  obtained  calling  on  the  plaintiff  to  fhow  caufe 
why  the  verdict  fhould  not  be  fet  afide,  and  a  new  trial  had,  on 
the  grounds  that  the  learned  judge  had  left  that  as  a  queflion  of 
fact  to  the  jury,  which  hfc  himfelf  ought  to  have  decided,  as  an 
objection  in  point  of  law  arifing  on  the  flatute  of  frauds  j  and 
becaufe  the  evidence  did  not  warrant  the  verdict. 

But  the  court  decided  that  there  was  fufficient  evidence  of  a 
delivery  to,  and  acceptance  by  the  defendant  to  leave  to  the  jury ; 
and  therefore  difcharged  the  rule. 

Lord  Kcnyoriy  Ch.  J.  faid  :  "  It  is  of  great  confequencc  to  pre- 
ferve  unimpaired  the  feveTal  provifions  of  the  flatute  of  frauds, 
which  is  one  of  the  wifefl  laws  in  our  flatute  book.  My  opinion 
will  not  infringe  upon  it  j  for  here  the  report  ilates  that  the 
queflion  was  fpecifically  left  to  the  jury  whether  or  not  there 
were  an  acceptance  of  the  hay  by  the  defendant,  and  they  have 
found  that  there  was,  which  puts  an  end  to  any  queflion  of  law. 
I  do  not  mean  to  diflurb  the  fettled  conflruction  of  the  flatute  ; 
that  in  order  to  take  a  contract  for  the  fale  of  goods  of  this  value 
cut  of  it  there  mull  either  be  a  part  delivery  of  the  thing,  or  a  part- 
payment  of  the  confideration,  or  the  agreement  mull  be  reduced 
to  writing  in  the  manner  therein  Specified.  But  I  am  not  fatisfied 
in  this  cafe  that  the  jury  have  not  done  rightly  in  finding  the  fact 
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of  a  delivery  :  Where  goods  are  ponderous,  and  incapable  as  here 
of  being  handed  over  from  one  to  another,  there  need  not  be  an 
actual  delivery  ;  but  it  may  be  done  by  that  which  is  tantamount, 
fuch  as  the  delivery  of  the  key  of  a  warehoufe  in  which  the  good* 
are  lodged,  or  by  delivery  of  other  indicia  of  property.  Now  here 
the  defendant  dealt  with  this  commodity  afterwards  as  if  it  were  in 
his  actual  po  cflion ;  for  he  fold  part  of  it  to  another  perfon. 
Therefore  as  upon  the  whole  jullice  has  been  done,  the  verdict 
ought  to  ftand."     The  rule  was  accordingly  discharged. 

But  a  delivery  of  a  fample,  if  it  be  confidered  as  no  part  of  the 
bulk,  is  not  a  part  delivery  within  the  meaning  of  the  ftatute. 

Thug,  in  the  cafe  of  Cooper  v.  Eljlon,  (iv)  which  was  an  action 
of  ajfumpftt,  brought  to  recover  the  damages  fultained  by  the 
plaintiffin  confequence  of  the  defendant's  not  delivering  50  quar- 
ters of  wheat  purfuant  to  his  contract  with  the  plaintiff. 

At  the  trial,  the  jury  found  a  verdict  for  the  plaintiff,  damages 
50/.,  fubject  to  the  opinion  of  the  Court  of  King's  Bench  on  the 
following  cafe.  The  defendant  on  the  4th  of  July  1795,  at  Not- 
tingham, fold  to  the  plaintifFby  fample  50  quarters  of  wheat  at  4 
guineas  per  quarter ;  the  wheat  to  be  delivered  by  the  defendant 
to  the  plaintiff  at  Gainjborough.  Two  days  afterwards  the  defend- 
ant delivered  to  the  plaintiff  at  Nottingham  the  fample  by  which  he 
had  fold  the  wheat  to  him  :  but  fuch  fample  was  no  part  of  the  $o 
quarters  to  be  delivered  at  Gain/borough.  No  money  was  paid  by  the 
plaintiff  to  the  defendant  on  account  of  the  wheat ;  nor  was  there 
any  memorandum  in  writing  figned  by  the  parties.  The  defend- 
ant afterwards  refufed  to  deliver  the  wheat. 

The  court  were  of  opinion  that  this  cafe  came  within  the  1 7th 
feclion  of  the  ftatute  ;  and  therefore  judgment  was  given  for  the 
defendant. 

Lord  Kenyont  Ch.  J.  faid  !  4(  After  this  queftion  has  been  afloat 
fo  long  in  the  courts,  I  am  glad  that  by  the  very  able  decifion  of  the 
Court  of  Common  Pleas,  in  the  cafe  of  Rcndeau  v.  Wyatt^{x)  the 
construction  of  this  claufc  of  the  ftatute  of  frauds  is  brought  back 
to  the  nianifeft  intention  of  the  legiflaturc  in  making  that  provi- 
so/) 7  Term  R  p.  14.  See  alfo  Altxandtn.  Cornier,  i  H  Bl.  2»S  P. 
(x)   jinte^l- 
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fion.     To  the  authority  of  that  cafe  I  entirely  fubferibe,  and  in  my 
opinion  it  governs  the  prefent.     The  doctrine  which  was  laid  down 
in  Clayton  v.  Andrews,  (v)  as  to  executory  contracts  not  being  with- 
in the  ftatute,  was  taken  from  Towers  v.  OJbome.  (z)     I  will  not 
pretend  to  fay  that  thofe  cafes  were  not  rightly  decided  upon  their 
particular  circumltances.     The  latter  was   a    mere    contract   for 
work  and  labour  \    the  thing  contracted  for  did  not  exift  at    the 
time.     In  the    former  alfo  fomething  was  required  to  be  done  in 
order  to  put  it  in  the  (late  in  which  it  was  contracted  to  be  fold. 
But  at  any  rate  I  am  at  a  lofs  to  difcover  how  this  can  be  called  an 
executory  contract  for  the  fale  of  the  goods  in  queftion.   The  thing 
fold  exifted  infolido  at  the  time  of  the  contract  of  fale.     I  am  not 
able  to  diftinguiih   this  cafe  from  that   of  Randeau  v.  Wyatt ;   and 
the  grounds  and  principles  of  that  decifion  are  fo  amply  detailed  in 
the  report  of  it,  that  it  is  unneceflary  to    add    any  thing   more. 
With  refpect  to  this  coming  within  one  of  the  exceptions  of  the 
ftatute  on  account  of  the  acceptance   of  the  fample  ;  there  is  no 
pretence  for   it,   for  the  cafe  expressly  itates  that  the  fample  was 
no  part  of  the  goods  contracted  to  be  delivered." 

Grofe,  J.  "  The  cafe  of  Towers  v.  Ofbornet  went  upon  the  gene- 
ral principle  that  executory  contracts  were  not  within  the  meaning 
of  the  ftatute.  If  by  that  were  meant  contracts  for  the  fale  of 
goods  to  be  executed  on  a  future  day,  fuch  a  conftruction  would 
be  a  repeal  of  the  act :  but  if  it  only  meant  fuch  contracts  as  were 
incapable  of  being  executed  at  the  time,  then  the  decifion  was 
right  5  and  fuch  was  the  cafe  then  in  judgment.  But  in  this  fenfe 
the  contract  here  cannot  be  fuid  to  be  executory,  for  the  thing 
exifted  and  was  capable  of  being  delivered.  It  is  much  to  be  la- 
mented that  the  excellent  provifions  of  the  ftatute  of  frauds  fhould 
ever  have  been  infringed  or  weakened  by  conftruction  :  but  if  in 
this  inftance  it  has  been  fo,  I  am  glad  that  the  decifion  in  the 
cafe  of  Randeau  v.  Wyatt  has  brought  us  back  to  the  letter  and 
true  fpirit  of  that  law." 

Lawrence ,  J.  <<  The  cafe  of  Towers  v.  Ofbomer  when  truly  con- 
Cdered,  was  not  a  contract  for  the  purehafe  of  goods,  but  for  the 
making  of  ibme  thing  which  had  no  exiftence  at  the  time.  The 
cafe  of  Clayton  and  Andrews  went,  indeed,  fomewhat  farther  ;  but 
ftill  there  was  to  be  fomc  alteration  in  the  ftate  of  the  commo- 

(v)  Ante,  97.  (»)  Hi  J. 
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dity  before  it  was  to  be  delivered.  The  cafes  which  have  been  de- 
termined in  the  Court  of  Chancery  in  aid  of  contracts  of  this  kind 
were  all  founded  upon  the  decifions  which  had  been  made  at  law, 
and  confulered  as  neceifarily  confequent  upon  them.  But  it  is  not 
difficult  to  collect  what  opinion  was  entertained  of  thefe  decifions 
by  Lord  Tliurloiu,  when  the  cafe  of  Randcau  v.  Wyattj  came  be- 
fore him  in  the  Court  of  Chancery  upon  a  bill  filed  to  difcover  the 
facts  and  names  of  the  parties  in  the  undertaking,  in  order  to  found 
thcaQion  at  law  :  he  thought  that  the  mere  fact  of  the  corn  not 
beinc;  to  be  delivered  immediately  would  not  have  taken  the  cafe 
out  of  the  ftatute,  if  the  point  had  been  new,  but  he  thought 
himfelf  bound  by  the  cafes  at  law,  till  they  were  revifed  by  a  court 
of  law. 

So,  a  delivery  without  an  ultimate  acceptance^  andfuch  as  completely 
affirms  the  contraclth  notfuiheient  to  fatisfy  the  words  of  the  ftatute. 

Thus,  in  the  cafe  of  Kent  v.  Hujhnfon,  (a)  which  was  an  action 
of  aJTumpftt  for  goods  fold  and  delivered,  tried  before  Lord  Alvanley, 
Ch.  J.     The  fubjed  cf  the  a&ion  was  a  bale  of  fponge  fent  by  the 
plaintiff,  a   wholefale  dealer  in  that  article,    refiding  in  London^ 
to  the  defendant,   a   retail  dealer  refiding  in   Staffordjhire.     Some 
fhort  time  before  the  fponge  was  fent  by  the  plaintiff,   he  had  been 
at  the  place  where  the  defendant  refided,  and  had  received  from  him 
a  verbal  order  under  which  he  had  afted  in  fending  the  fponge,  and 
the  price  charged  was  us.  per  pound,  amounting  altogether  to 
75/.     Soon  after  the  fponge  was  fent,  the  defendant  wrote  the  fol- 
lowing letter  to  the  plaintiff:  "  After  receiving  a  letter  from  your 
houfe,   in  town,  Hating  the  bale  of  fponge  was  fent  by  your  direc- 
tion, I  called  on  a  friend  or  two  who  are  competent  judges  of  the  ar- 
ticle, and  afked  them  to  fay,  according  to  the  prefent  price  of  fponge, 
what  it  was  worth  ;  the   anfwer  was,    not  more  than  fix  (hillings 
per  pound  ;  have  therefore  returned  it  to  you  by  the  fame  convey- 
ance it  was  forwarded  by  to  this  place.     In  future  will  feleft  what 
fponge  I  may  want  personally,   otherwife  will  appoint  fome  confi- 
dential friend  for  that  purpofe."     The  plaintiff's  fon  being  at  the 
defendant's  houfe  foon  after  the  fponge  was  returned,  was  told  by 
him  that  he  had  refolved  not  to  keep  the  article,  becaufe  it  was  not 
Co  good  as   he  had  expected.     It  was  objected  for  the  defendant 

(a)  3  Boi.  Sc  Pul.  233. 
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that  inafmuch  as  this  was  a  contract  for  the  falc  of  goods  of  more 
than  ic/.  value,  the  cafe  fell  within  the  17th  fection  of  the  ftatutc 
of  frauds,  for  want  of  a  note  or  memorandum  in  writing,  and  con- 
fequently  the  plaintiff  could  not  recover.  His  lordfhip  being  of 
this  opinion,  non-fuited  the  plaintiff. 

A  motion  was  afterwards  made  for  a  rule  to  (hew  caufe  why 
the  non-fuit  fhould  not  be  fet  afide.  But  the  court  were  clearly 
of  opinion,  that  the  cafe  was  within  the  ftatute,  and  therefore 
refufed  the  rule. 

Lord  Alvanlcy,  Ch.  J.  faid  :  "  At  the  trial  I  thought,  and  ftilj 
continue  of  opinion,  that  the  evidence  does  not  take  this  cafe  out 
of  the  ftatute  of  frauds.  How  is  any  judgment  to  be  formed  as  to 
the  nature  of  the  contract  between  thefe  parties  ?  Poflibly  the 
order  was  for  the  Deft,  poflibly  for  the  fecond  beft  fponge,  or 
fponge  of  fome  peculiar  quality  i  .ill  which  circumftances  are  left 
in  a  ftate  of  uncertainty.  It  was  this  very  uncertainty,  and  the 
frauds  to  which  it  might  lead,  that  the  ftatute  had  in  contempla- 
tion and  meant  to  guard  againft.  The  only  affirmance  of  any  con- 
tract to  be  collected  from  the  evidence  is  an  affirmance  of  fome 
fort  of  order  for  fome  fort  of  fponge,  and  it  appears  that  the  mo- 
ment the  article  reached  the  defendant  and  was  examined,  he  fent 
it  back  to  the  plaintiff,  faying  it  was  not  that  fort  of  fponge  which 
he  wanted  and  had  ordered.  The  defendant's  letter  cannot,  as  it 
appears  to  me,  be  conftrued  into  any  thing  like  an  acceptance, 
fo  as  to  bring  this  cafe  within  the  exception  which  has  been  re- 
lied on." 

Heathy  J.  faid :  li  According  to  the  words  of  the  ftatute,  the 
exception  does  not  apply,  unlefs  the  vendee  both  receive  and  ac- 
cept. Now  that  aceptance  I  cannot  confider  to  be  any  other  than 
the  ultimate  acceptance.,  and  fuch  as  completely  affirms  the  contract* 
"What  the  nature  of  this  order  was,  or  under  what  circumftance 
it  was  given,  was  not  proved.  PofTibly  the  fponge  was  fent  down 
upon  fpeculation  only." 


7,0/ 


Chap.  IV.]       the  Contents,  cJc.  of  the  Agreement.  103 

7.     Of  the  Cont  nts  and  Signature y  &c.   of  the  Agreement 
or  Memorandum  required  by  the  Statute. 

By  the  4th  claufc  of  the  ftatute  it  is  enacted,  "  That  no  a&ion 
(hall  be  brought,  &c.  unlefs  the  agreement  upon  which  fuch 
action  fha!1  be  brought,  or  fome  memorandum  or  note  thereof,  fliall 
be  in  writing,  and  figned  by  the  party  to  be  charged  therewith, 
or  fome  other  perfon  thereunto,  by  him  lawfully  authorized." 

And  by  the  1 7th  fed! ion  it  is  further  enacted,  "  That  no  contract 
for  the  fale  of  any  goods,  &c.  for  the  price  of  10/.  fteriing  or  up- 
wards fliall  be  allowed  to  be  good,  except  the  buyer  fliall  accept 
part,  &c.  or  that  fome  note  or  memorandum  in  writing  of  the  faid 
bargain  be  made  and  figned  by  the  parties  to  be  charged  by  fuch 
.contract,  or  their  agents  thereunto  lawfully  authorized." 

The  agreement  or  memorandum  required  by  the  ftatute  need 
not  be  drawn  in  any  particular  form.  It  may  be  contained  in  a 
letter,  or  other  writing  referred  to  by  letter.  But  in  whatever 
form  the  writing  may  happen  to  be,  the  agreement  or  promife 
mentioned  in  the  fourth  claufe  mult  contain  with  certainty,  the 
confideration  for  the  promife  ;  and  alfo  a  fpecification  of  the  terms 
of  the  agreement  or  contract.  Ir  muft  alfo  be  figned  with  the 
name  of  the  party  to  be  charged  therewith,  or  his  agent  lawfully 
authorized  ;  otherwife  the  promife  or  contract  will  be  void,  (a) 

I  propofe  to  confider  thefe  parts  of  the  two  claufes  feparately  : 
And, 

I.   In  what  Cafes  the  Corfideration  muft  be  flated,        *.<?<■*{ 

The  promife  mentioned  in  the  fourth  feclion  of  the  ftatute  muft,  ^  /c 

not  only  be  upon  a  good  confideration,  but  the  confideration  mult^  £*  , 

be  fet  forth  in  the  agreement  or  memorandum.  eZ^+Zfiz-. 

k+f  I  c  f 
Thus,  in  the  cafe  of  Wain  and  another  v  Warlters,[b)  the  plaintiffs  a  Ctf  ^ 

declared  that,at  the  timeof  making  the  promife  after  mentioned,  they^^^  £ 

were  the  indorfees  and  holders  of  a  biil  of  exchange,  dated  the  14th  ^  _  . 

of  February  1 803,  drawn  by  one  W".  Gere  upon  and  accepted  by  one    fi^fa 

J.  Hal^  whereby  Gore  rcquefted  Ha/!,  feventy  days  after  date,  to      /f  ' 

{a)  Vide  Roberts  on  the  Statute  of  Frauds,    105  to  120.     Sugden  onjhc 
laivof  Vendors,  50,  &c  (b)  5  Lalt,  10.    &9**4&,C/4 6^ /? /<?* 
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pay  to  his,  Gore%  order,  $6l.i6s.  6d  ;  which  bill  of  exchange  Gore 
had  before  then  indorfed  to  the  plaintiffs,  and  which  fum  in  ihe  bill 
mentioned,  was  at  the  time  of  making  the  promife  by  the  defendant 
due  and  unpaid.  And  thereupon  the  plaintiffs,  before  and  at  the  time 
of  making  thefjid  promife  by  the  defendant,  had  retained  one  A. 
as  their  attorney,  to  fue  Gere  and  /iW/refpedtively  for  the  recovery 
of  the  faid  fum  then  due,  &c.  whereof  the  defendant,  at  the  time 
of  his  promife,  &c.  had  notice.     And  thereupon,   on  the  30th  of 
April  1803,    at,    &c.  in  conftderatkn  of  the  premifes  and  that  tht 
plaintiffs  ^  at  the  inftance  of  the  defendants,  would  forbear  to  proceed 
for  the  recovery  of  the  faid  56/.  16/.  6d.y  be,  the  defendant,  under- 
took and    promifed  the  plaintiffs  to  pay  them  by  half  paft   four 
o'clock    on  that  day,   56/.   and  the  expences,    which  had    then  been, 
incurred  by  them    on   the  faid  bill.     The  plaintiffs   then    averred 
that  they  did,  within  a  reafonabk  time  after  the  defendant's  pro- 
mife, flay  all  proceedings   for  the  recovery  of  the  faid  debt,   and 
have  hitherto  forborne  to  proceed  for  the   recovery  thereof ,  and 
that  the  expences  by  them  incurred  on  the  faid  bill  a{  the  time  of 
making  the  promife  by  the  defendant,  and  in  refpecl  pf  their  hav- 
ing fo  retained  the  faid  A.,  and  on  account  pf  his  having,   before; 
the  defendant's  faid  promife,   drawn   and  engroffed  certain  writs 
called  fpecial  capias,  againft  Gore  and  i/fl//refpet~tively  on  the  faid 
bill,    amounted  to  20/.  of  which  the  defendant   had  notice  j   yet 
the  defendant  did  not  at  half  pad  four  o'clock  on  that  day,    &c. 
r.or  at  anytime  before  or  fince,  pay  the  faid  fum   pf  56/.  and  the 
faid  expences  incurred,    &c.     There  was  another  fpecial  count, 
charging  that  the  reafonable  expences  incurred  op  the  bill  wtre  fp 
much,  which  the  defendant  had  refufed   to  pay.     And  the  com- 
mon money  counts. 

In  fupporfc  of  the  undertaking  laid  in  the  declaration  the  plain? 
'  tiffs,  at  the  trial,  at  Guildhall,  produced  the  written  engagement 
figned  by  the  defendant,  whicji  was  in  thefe  vi  ores  :  "  Meffrs. 
««  Wain  and  Co.  I  will  engage  to  pay  you  by  half  paft  fuur  this 
fc  day,  fifty-fix  pounds  and  expences  on  bill  that  amount  on  Hall ; 
(firred)  Jrw.  Warlters,  (and  dated)  No.  2.  Cornhill,  April  30th, 
«*  1803."  Whereupon  it  was  objected,  on  the  part  of  the  de- 
fe:  t,  that  though  the  promife,  which  was  to  pay  the  debt  of 
another,  •were  in  writing)  as  required  by  the  itatute  of  frauds,  yet 
that  it  did  not  exprefs  the  confderation  pf  the  defendant's  promife, 
which  was  alfo  required  by  the  flatute  to  be  in  writing  i  and 
{hat   this   omu   tn  could    not  be    fupplied    by  parol    evidence, 

(whicl} 
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(which  the  plaintiffs  propofed  to  call  in  order  to  explain  the  occa- 
fion  and  confideration  of  giving  the  note) ;  and  that  for  want  of 
Such  confideration  appearing  upon  the  face  of  the  written  memo- 
randum it  flood  fimply  as  an  engagement  to  pay  the  debt  of  an- 
other without  any  confideration,  and  was  therefore  nudum puchtmt 
and  void. 

Lord  EUenborough  Ch.  J.,  before  whom  the  caufe  was  tried,  being 
of  this  opinion,  nonfuited  the  plaintiff.     And  upon  a  motion  for  a 
rule  to  let  afide  this  nonfuit,  the  court  determined   that  the  con- 
sideration ought  to  have  been  dated  in  the  agreement  ;  and  there- 
fore discharged  the  rule. 

Lord  EUenborough  Ch.  J.,  after  noticing  the  definition  of  the  word 
agreement  by  Lord  C.  13.  Csmyns,  who  confidered  it  as  a  thing  to 
which  there  mult  be  the  aflent  of  two  or  more  minds,  and  which, 
he  fays,  ought  to  be  fc  certain  and  complete,  that  each  party  may 
have  an  action  upon  it,  for  which,  in  addition  to  the  author's  own 
authority,  was  cited  that  of  Ploivdai ;  and  better,  (his  lordlhip 
qbferved,1  couid  not  be  cited. 

««  In  all  cafes  where  by  long  habitual  construction  the  words  of 
a  ftatute  have  not  received  a   peculiar  interpretation,  fuch   as  they 
will  allow  of,  I  am  always  inclined  to  give  to  them   their  natural 
ordinary  Signification.     The  clauSe   in  queftion  in  the   ftatute  of 
frauds    has    the   word  agreement    ("  unlefs  the  agreement  upon 
"  which  the  action   is  brought,   or  fome  memorandum   or  note 
M  thereof,  Shall  be  in  writing,"  &c.)  And  the  queftion  is,  whether 
that  word  is  to  be  underftood  in  the  loofe  incorrect  fenfe  in  which 
it  may  Sometimes  be  ufed,  as  Synonymous  to promife  or  undertaking, 
or  in  its  more  proper  and  correct  fenfe,  as  Signifying  a  mutual  con- 
tract on  confideration  between  two  or  more  parties  ?     The  latter 
appears  to  me  to  be  the  legal   construction  of  the  word,  to  which 
we  are  bound  to  give  its  proper  effect ;  the  more  fo  when  it  is 
confidered  by  whom  that  ftatute   is  faid  to  have  been  drawn,  by 
Lord  jlalt,  one  of  the  greatelt  judges  who  e,ver  fat  in  Wefiminfier 
HalJt  who  was  as  competent  to  txprefs  as  he  was  able  to  concave 
the  provisions  beft  calculated  for  carrying  into  effect  the  purpofes 
of  that  law.     The  perfon  to  be  charged  for  the  debt  of  another  is 
Jo  be  charged,  in  the  form  of  the  proceeding  againft  him,  upon 
his  Special  promife ,-  but  without  a  legal  confideration  to  fuftain  it, 
that  promife  would  be  nudum  paflum  as  to  him.     The  ftatute  never 

meant 
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meant  to  inforce  any  promife  which  was  before  invalid,  merely  be- 
caufe  it  was  put  in  writing.  The  obligatory  part  is  indeed  the 
promife,  which  will  account  for  the  word  promife  being  ufed  in  the 
firfl  part  of  the  claufe,  but  dill,  in  order  to  charge  the  party  making 
it,  the  itatute  proceeds  to  require  that  the  agreement,  by  which 
muft  be  underftood  the  agreement  in  refpetl  of  which  the  promife  was 
made,  muft  be  reduced  into  writing.  And,  indeed,  it  feems  ne- 
celTary  for  effectuating  the  object  of  the  ftatute  that  the  confider- 
ation fhould  be  fet  down  in  writing  as  well  as  the  promife ;  for 
otherwife  the  confideration  might  be  illegal,  or  the  promife  might 
have  been  made  upon  a  condition  precedent,  wiiich  the  party 
charged  may  not  afterwards  be  able  to  prove,  theomiffion  of  which 
would  materially  vary  the  promife,  by  turning  that  into  an  abiblute 
promife  which  was  only  a  conditional  one  :  and  then  it  would  reft 
altogether  on  the  confeience  of  the  witnefs  to  uffign  another  con- 
fideration in  the  one  cafe,  or  to  drop  the  condition  in  the  other, 
and  thus  to  introduce  the  very  frauds  and  perjuries  which  it  was 
.  the  object  of  the  a£t  to  exclude,  by  requiring  that  the  agreement 
fhould  be  reduced  into  writing,  by  which  the  confideration,  as 
well  as  the  promife,  would  be  rendered  certain.  The  authorities 
referred  to  by  Coiny us  all  fhow  that  the  word  agreement  is  not  fa- 
tisfied  unlefs  there  be  a  confideration,  which  confideration  form- 
ing part  of  the  agreement  ought  therefore  to  have  been  fhown  \ 
•and  the  promife  is  not  binding  by  the  ftatute  unlefs  the  confider- 
ation, which  forms  part  of  the  agreement,  be  alfo  ftated  in 
writing.  Without  this,  we  fhall  leave  the  witnefs  whofe  memory 
or  confeience  is  to  be  refrefhed  to  fupply  a  confideration  more 
cafy  of  proof,  or  more  capable  of  fuftaining  the  promife  declared 
on.  Findrng  therefore  the  word  agreement  in  the  ftatute,  which 
appears  to  be  moft  apt  and  proper  to  exprefs  that  which  the 
policy  of  the  law  feems  to  require,  and  finding  no  cafe  in  which 
the  proper  meaning  of  it  has  been  relaxed,  the  belt  conftruction 
which  we  can  make  of  the  claufe  is  to  give  its  proper  and  legal 
meaning  to  every  word  of  it." 

Grift  J.  "  It  is  faid  that  the  parol  evidence  tendered  does  not 
contradict  the  agreement  •,  but  the  queftion  is,  whether  the  fta- 
tute does  not  require  that  the  confideration  for  the  promife  fhould 
be  in  writing  as  well  as  the  promife  itfelf  ?  Now  the  words  of  the 
ftatute  are,  "  that  no  action  fhall  be  brought  whereby  to  charge 
the  defendant,  upon  any  fpecial  promife,  to  anfwer  for  the  debt, 
&c.  of  another  perfou,  &c.  unlefs  the  agreement  upon  which  fuch 

5  action 
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action  (hall  be  brought,  or  fome  memorandum  or  note  thereof, 
{hall  be  in  writing,"  &c  What  is  required  to  be  in  writing, 
therefore,  is  the  agreement  (not  the  prom  fe,  as  mentioned  in  the 
firft  part  of  the  claufe,)  or  fome  note  or  memorandum  of  the  agree- 
ment. Now  the  agreement  is  that  which  is  to  (how  what  each  party 
is  to  do  or  perform,  and  by  which  both  parties  are  to  be  bound; 
and  this  is  required  to  be  in  writing.  If  it  were  only  neceffary  to 
fliow  what  one  of  them  was  to  do,  it  would  be  fufficient  to  ftate  the 
.protnife  made  by  the  defendant  who  was  to  be  charged  upon  it. 
But  if  we  were  to  adopt  this  conftruction,  it  would  be  the  means 
of  letting  in  thofc  very  frauds  and  perjuries  which  it  was  the  ob- 
ject of  the  ftatute  to  prevent.  For  without  the  parol  evidence 
the  defendant  cannot  be  charged  upon  the  written  contract  for 
want  of  a  confideration  in  law  to  fupport  it.  The  effect  of  the 
parol  evidence  then  is  to  make  him  liable  :  and  thus  he  would  be 
charged  with  the  debt  of  another  by  parol  teflimony,  when  the 
ftatute  was  paffed  with  the  very  intent  of  avoiding  fuch  a  charge, 
by  requiring  that  the  agreement,  by  which  muft  be  underftood  the 
whole  agreement,  fhould  be  in  writing." 

Lawrence  J.  "  From  the  loofe  manner  in  which  the  claufe  is 
worded,  I  at  firft  entertained  fome  doubt  upon  the  queftion ; 
but  upon  further  confideration  I  agree  with  my  lord  and  my  bro- 
thers upon  their  conftruction  of  it.  If  the  queftion  had  arifen 
merely  on  the  firft  part  of  the  claufe,  I  conceive  that  it  would  only 
have  been  neceffary  that  the  promife  fhould  have  been  ftated  in 
writing ;  but  it  goes  on  to  direct  that  no  perfon  fhall  be  charged 
on  fuch  protnife  unlefs  the  agreement,  or  fome  note  or  memorandum 
thereof,  that  is,  of  the  agreement,  be  in  writing  ;  which  fhows  that 
the  word  agreement  was  meant  to  be  ufed  in  a  fenfe  different  from 
promife,  and  that  fomething  befides  the  mere  promife  was  required 
to  be  dated.  And  as  the  confideration  for  the  promife  is  part  of 
the  agreement,  that  ought  alfo  to  be  ftated  in  writing.'* 

Le  Blanc  J.  c<  If  there  be  a  diftinction  between  agreement 
and  promife,  I  think  that  we  muft  take  it  that  agreement  includes 
the  confideration  for  the  promife  as  well  as  the  promife  it- 
felf ;  and  I  think  it  is  the  fafer  method  to  adopt  the  itrict  coa- 
ftruction  of  the  words  in  this  cafe,  becaufe  it  is  better  calculated 
to  effectuate  the  intention  of  the  act,  which  was  to  prevent  frauds 
and  perjuries,  by  requiring  written  evidence  of  what  the  parties 
meant  to  be  bound  by.  I  fhould  have  been  as  well  fatisfied,  how- 
ever, 
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ever,  if,  recurring  to  the  words  ufed  in  the  firft  part  of  the  cbufe, 
they  had  ufed  the  fame  words  again  in  the  latter  part,  and  faid, 
"  unlefs  the  prcmife  ox  agreement  upon  which  the  action  is  brought, 
or  fome  note,  or  memorandum  thereof,  fhall  be  in  writing."  But 
riot  having  fo  done,  I  think  we  muft  adhere  to  the  flridt  interpre- 
tation of  the  word  agreement,  which  means  the  consideration  for 
which,  as  well  as  the  promife  by  which  the  party  binds  himfelf ." 

But  the  fame  rule  of  conftruction  does  not  apply  to  the  17th 
fection  of  the  act,  viz.  upon  a  contract  for  the  fale  of  goods. 

ThuSj  in  the  cafe  of  Egerton  v.  Matthews  and  another,  (c )  which 
was  an  action  on  the  cafe  againft  the  defendants  for  not  accepting 
and  paying  for  certain  goods,  which  they  had  contracted  to  pur- 
chafe  by  the  following  memorandum  in  writing  :  "  "We  agree  to 
give  Mr.  Egerton  igd.  per  pound  for  30  bales  of  Smyrna  cotton, 
cuftomary  allowance,  cam  3  per  cent,  as  foon  as  our  certificate  is 
complete.  (Signed)  Matthews  and  Turnbull,  and  dated  2d  of 
Sept.  1803."  The  defendants  had  before  become  bankrupts,  and 
their  certificate  was  then  waiting  for  the  Lord  Chancellor's  al- 
lowance, and  after  it  was  allowed  they  figned  the  memorandum 
again.  On  the  opening  of  this  cafe  at  the  trial,  before  Lord  Ellen- 
borough  Ch.  J.,  it  was  objected  on  the  authority  of  Wain  v.  Warl- 
tersy  that  the  contract  being  altogether  executory,  and  no  con- 
fideration  appearing  on  the  face  of  the  writing  for  the  promife, 
nor  any  mutuality  in  the  engagement,  it  was  void  by  the  ftatute  of 
frauds.  And  it  not  being  at  the  time  adverted  to  that  the  cafe 
cited  turned  upon  the  meaning  of  the  word  agreement  {i.  >.  to  pay 
the  debt  of  another)  in  the  4th  claufe  of  the  ftatute,  and  that  this 
cafe  was  governed  altogether  by  the  17th  claufe,  the  object  and 
wording  of  which  is  different,  and  which  has  not  the  word  agree- 
ment) the  plaintiff  was  nonfuited.  But  on  a  motion  for  fetting 
alide  the  nonfuit,  when  the  attention  of  the  court  was  called  to  the 
difference  of  the  two  claufes,  Lord  Ellenborough,  on  granting  a  rule 
n'fi,  expreffed  his  affent  to  the  diftinction  between  the  two  cafes, 
and  faid,  that  the  nonfuit  had  proceeded  upon  a  miftake  at  the 
trial  in  fuppofmg  that  they  were  the  fame.  And,  at  a  fubfe- 
quent  day,  on  mowing  caufe  againft  the  rule,  the  court  deter- 
mined that  the  cafe  did  not  come  within  the  ftatute,  though  the 
contract  was  not  figned  by  the  feller.     And  Lord  Ellenborough 

(e)  6  Eaft,  307.  See  alfo  Cbammpion  v.  Plummcr,  pod,  118. 

Ch. 
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Ch.  J.  obferved,  "  that  the  words  of  the  ftatute  were  fatisfied  if 
there  were  "  fome  note  or  memorandum  in  writing  of  the  bar- 
gain,  figned  by  the  parties  to  be  charged  by  fuch  contrail"  And  this 
was  a  memorandum  of  the  bargain,  or  at  lead  of  fo  much  of  it  as 
was  fuflicient  to  bind  the  parties  to  be  charged  therewith,  and  whofe 
fignatures  to  it  is  all  that  the  ftatute  requires." 

Lawrence  J.  "  The  cafe  of  Wain  v.  Warlttrs  proceeded  on 
this,  that  in  order  to  charge  one  man  with  the  debt  of  another,  the 
agreement  muffc  be  in  writing ;  which  word  agreement  we  consider- 
ed as  properly  including  the  sonfideration  moving  to  as  well  as  the 
promife  by  the  party  to  be  fo  charged  ;  and  that  the  ftatute  meant 
to  lequire  that  the  whole  agreement,  including  both,  fhould  be  iu 
writing." 

2.  Of t)>e  Contents  and  Signature,  tsfc,  required  in  a. 
Contracl  or  Sale  of  Lands,  isfc. 

In  the  cafe  of  Seagood  v.  Meale  and  Leonard,  (d)  a  bill  was 
brought  for  a  fpecific  execution  of  an  agreement  for  the  purchafe 
of  nine  houfes,  which  were  in  mortgage  to  the  defendant  Leonard 
for  150/.  The  defendant  Meale,  the  owner  of  the  houfes,  agreed 
to  fell  them  to  the  plaintiff  for  Uxch  a  fum  of  money,  and  the 
plaintiff  paid  him  a  guinea  in  part,  and  fent  a  note  to  this  effect : 
"  Mr.  Leonard,  pray  deliver  my  writings  to  the  bearer,  I  having 
agreed  to  difpofe  of  them.  Am  your  humble  fervant."  The  defendant 
Leonard  would  not  part  with  them,  unlefs  all  his  money  were  paid 
him  down,  and  afterwards  bought  the  houfes  of  Meale  himfelf; 
thereupon  the  plaintiff  brought  this  bill. 

The  defendant  by  his  anfwer  infifted  upon  the  ftatute  of  frauds 
and  perjuries  ;  and  the  qucftion  was,  whether  the  letter  or  note 
would  bring  it  owt  of  the  ftatute  ?  for  as  to  the  payment  of  the 
guinea,  that  was  agreed  clearly  of  no  confequence,  in  cafe  of  an 
agreement  touching  lands  or  houfes  ;  the  payment  of  money  being 
only  binding  in  cafes  of  contracts  for  goods. 

And  it  was  decreed  that  it  would  not,  for  it  ought  to  be  fuch  an 
agreement  as  fpecified  the  terms  thereof,  which  this  did  not, 
though  it  was   figned   by  the  party ;  for  this  mentioned  not  the 

(</)  Prec.  Chanc.  560.  Stra.  426.  S.  C  See  Sugden  on  the  laiv  of 
Vendors,  77. 

fum 
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fum  that  was  to  be  paid,  nor  the  number  of  houfes  that  were  to 
be  difpofed  of,  whether  all  or  fome.  or  how  many,  nor  to  whom 
they  were  to  be  difpofed  of,  neither  did  this  letter  mention  whether 
they  were  to  be  difpofed  of  by  way  of  fale  or  affignment  of  leafe, 
and  fo  all  the  danger  of  perjury,  which  the  ftatute  was  to  provide 
againft,  would  be  let  in  to  afcertain  this  agreement. 

So,  in  the  cafe  of  Clerk  v.  Wright,  (e)  the  plaintiff  had  agreed 
for  the  purchafe  of  an  eftate  of  the  defendant,   but  the  agreement 
was  not  reduced  into  writing;   however,  in   confidence    of    the 
agreement,  plaintiff  had  given  orders  for  conveyances  to  be  drawn 
and  engroffed,  and  went  feveral  times  to  view  the  eftate  :  fome 
time  after  the  defendant  fent  a  letter  to  the  plaintiff,  informing 
him,  that  at  the  time  he  contracted  for  the  fale  of  the  eftate,  the 
value  of  the  timber  was  not  known  to  him,  and  that  the  plaintiff 
(hould  not  have  the  eftate,  unlcfs  he  would  give  him  a  larger  price. 

The  bill  was  brought  to  carry  the  agreement  into  execution, 
to  which  the  ftatute  of  frauds  was  pleaded-. 

Lord  Chancellor  (/)  allowed  the  plea,  and  obferved,  the  letter 
could  not  be  fufficient  evidence  of  the  agreement,  the  terms  of  the 
agreement  not  being  therein  mentioned.  As  to  the  objection  that 
this  agreement  was  in  part-performed,  he  allowed  that  when  a 
man  takes  poffeflion  in  purfuance  of  an  agreement,  or  does  any 
act  of  the  like  nature,  the  court  will  decree  an  execution  of  it, 
but  the  circumftances  only  of  giving  directions  for  conveyances 
and  going  to  take  a  view  of  the  eftate  he  thought  not  fuf- 
ficient. 

Lord  Cancellor  Co*vpert  (g)  in  fpeaking  of  the  fourth  claufe  of 
the  ftatute  of  frauds  faid,  that  that  claufe  had  not  only  directed 
fuch  agreements  to  be  in  writing,  as  if  that  alone  were  fufficient, 
but  went  further,  and  directed  them  to  be  figned  by  the  parties 
themfelves,  or  fome  other  lawfully  authorized  by  them  for  that 
purpofe  ;  that  to  obviate  the  pretence  of  fuch  and  fuch  cafes  being 
out  of  the  mifchief  of  the  ftatute,  the  parliament  had  in  general 
words  comprehended  all,  and  directed  that  all  agreements  fhould 
be  in  writing,  and  figned  by  the  party  ;   that  he  knew  no   cafe 


(e)   lAtk.  12.  bi».  (/)   Hardtvicle. 

(j)  See  tLe  Cafe  of  Ba&det  v.  Amhurft,  Vrcc.  Chan.  403. 
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where  an  agreement,  though  it  were  all  written  with  the  party's 
own  hand,  had  been  held  fu  indent,  unlefs  it  had  been  likewife 
figned  by  the  party,  and  faid,  that  the  party's  not  figning  it  was 
in  evidence  that  he  did  not  think  ir  compleat ;  that  he  had  left  it 
to  an  after  confideration,  and  might  afterwards  make  alterations 
or  additions  in  it  ;  and  therefore]  unlefs  it  were  either  figne  1  by 
him,  or  fomething  equivalent  done,  to  fhow  that  he  looked  upon 
it  as  completed  and  perfected,  ne  thought  fuch  writing  by  the 
party  himfelf  was  not  fufficient  to  bind  him  within  that  ftatute. 

But  in  the  ccife  of  Welford  v.  Beazely,  (h)  a  queftion  arofe  up- 
on the  ftatute  of  frauds  and  perjuiies,  whether  a  perfon  fubferib- 
ing  a  deed  as  a  witnefs  only,  which  fhe  knew  the  contents  of, 
could  be  faid  to  have  figned  it  within  the  meaning  of  that 
ftatute. 

Lord  Chancellor  Hardiv'ich  faid,  "  The  meaning  of  the  ftatute 
is  to  reduce  contracts  to  a  certainty,  in  order  to  avoid  perjury  on 
the  one  hand,  and  fraud  on  the  other,  and  therefore,  both  in  this 
court  and  the  courts  of  Common  Law,  where  an  agreement  has 
been  reduced  to  fuch  a  certainty,  and  the  fubftance  of  the  ftatute 
has  been  complied  with  in  the  material  part,  the  forms  have  never 
been  infifted  upon. 

The  word  party  in  the  ftatute  is  not  to  be  conftrued  party  as  to 
a  deed,  but  perfon  in  general,  or  elfe  what  would  become  of  thofe 
decrees  where  figning  of  letters,  by  which  the  party  never  intend- 
ed to  bind  himlelf,  has  been  held  to  be  a  figning  within  the  fta- 
tute. 

There  have  been  cafes  where  a  letter  written  to  a  man's  own 
agent,  and  fetting  forth  the  terms  of  an  agreement  as  concluded 
by  him,  has  been  deemed  to  be  a  figning  within  the  ftatute,  and 
agreeable  to  the  provilion  of  it." 

Lord  Hardwicke  denied  the  general  doctrine  as  laid  down  in 
Baiudes  v.  Amhurjl,  though  true  as  applied  to  that  cafe  by  Lord 
Cowper,  and  faid  the  difference  betwixt  the  two  cafes  was,  that 
the  writing  there,  though  all  in  the  father's  hand,  was  only  a 
fketch  of  an  agreement   not  fettled  or  confirmed  by  the   parties  j 

(i)  3  Atk.  503.  1  Vez.  6.  iWils.  118  S.C.  Butfee  BmaUm 
v.  fleimtt,  1  P.  Wms.  770.  Sttitt  v.  Mourt,  1  P,  Wms.  771.  n.  1. 

but 


H2       Of  the  Statute  of  Frauds  upon  the  Contents     [Part  I, 

but   here  the  defendant  figned  it  as  a   complete   agreement,  and, 
as  fhe  knew  the  contents}  is-  to  be  bound  by  it  in  the  prefent  cafe. 

And  this  opinion  of  Lord  //^r^it-rV^  was  recognized  and  acted  upon 
in  the  cafe  of  Taivney  v.  Croivtber  and  another,  (/)  which  was  as  fol- 
lows :  the  defendant  Croivtber,  being  feifed  of  ahoufe  called  the  White 
Hart  inn,  in  Benfon  in  the  county  of  Oxford,  which  he  was  defirous 
of  felling  the  plaintiff  employed  the  other  defendant,  Morrell,  an 
attorney  at  Oxford)  to  treat  for  the  purchafe  ;  who  agreed  to  give, 
znd  Croivtber  to  take,  iioo/,  and  it  was  agreed  between  them, 
that  the  agreement  fhould  be  reduced  into  writing,  in  order  to  be 
figned :  it  was  accordingly  reduced  into  writing  j  but  Croivtber s 
wifhing  to  receive  the  rent  due  at  Michaelmas,  poffeffion  was  not 
to  be  delivered  till  then  ;  but  the  defendant  declared  that  his  word 
was  as  good  as  his  bond,  and  that  he  fbould  be  in  Oxford  on  the 
Tuefday  morning,  and  would  then  call  on  the  defendant  Morrell, 
and  fign  the  agreement.  Defendant  Cnivther  not  coming  on 
Tuefday  morning  lo  Oxford,  defendant  Morrell  wrote  a  letter  to  him, 
faying,  that,  "though  he  had  no  doubt  Croivtber  s  word,  as  tyie 
had  declared,  was  as  good  as  his  bond  ;  yet  as  life  was  uncertain, 
*«  he  wifhed  the  agreement  to  be  figned."  In  anfwer  to  this,  de- 
fendant Croivtber  wrote  a  letter,  in  which  he  dated  his  having 
been  from  home,  and  acknowledged  he  f.iid  Lis  word  fhould  be 
as  good  as  his  bond,  and  that  there  was  time  enough  from  thence 
to  Michaelmas,  to  fettle  every  thing  ;  and  again  repeated  once 
more,  that  his  word  fhould  always  be  as  good  as  any  fecurity  he 
could  give.     This  letter  was  afterwards  damped. 

The  defendant  Croivtber,  afterwards,  refufing  to  complete  the 
agreement,  the  plaintiff  filed  his  bill  for  a  fpecific  performance  ;  to 
which  the  defendant  pleaded  the  ftatute  of  frauds.  This  plea, 
however,  was  over-ruled,  the  Lord  Chancellor  Thurloiv  being 
of  opinion  that  the  letter  was  fufficient  to  prevent  the  operation 
of  the  ftatute. 

But  when  the  caufe  came  on  to  a  hearing,  the  ftatute  was  again 
infiited  on  by  the  anfwer.  Upon  which  the  Chancellor  pronounced 
the  following  judgment. 

"  The  queftion  turns  on  two  points,  ift,  As  it  ftands  under  the 
ftatute  of  frauds  ;  2dly,  independently  of  the  ftatute.  And  ift, 
as  to  the  ftatute  of  frauds,  it  is   an   eafy  queftion  taken  by  itfelL 

(J)  3  Bro,  Chan.  Rep.  161.  318. 

A  good 
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A  good  ileal  of  ingenious  argument  has  been  made  ufe  of  to  prove 
that  the  letter  is  infufficjent  to  take  it  out  of  the  ftatute  of  frauds. 
If  the  letter  contains  the  terms  of  the  agreement,  or  if  it  refers  to 
another  paper  which  contains  the  terms,  that  is  fufficient ;  for  I 
am  of  opinion,  that  if  a  letter  refers  fo  clearly  to  an  agreement,  as 
to  mow  what  was  meant  by  the  parties,  where  the  exiflence  of  the 
paper  is  proved  by  parol,  that  will  lake  the  cafe  out  of  the  ftatute. 
Then  how  is  the  fact  ?  Croivther  writes  a  letter  referring  to  a 
a  paper  in  his  own  pofTeiTion,  and  promifes  to  perform  ;  fuch  a 
letter  would  be  fuflicient  to  draw  them  from  the  objection,  that  the 
promife  is  not  in  writing.  Then  independent  of  the  ftatute  :  if 
a  letter,  now,  will  bind  the  party,  before  the  ftatute,  a  parol 
agreement  would  have  been  binding.  The  qucftion  is,  whether 
here  is  fufficient  to  raife  a  contract  that  will  bind.  If  the  letter 
cannot  be  referred  to  the  agreement,  or  does  not  contain  proper 
terms,  I  cannot  treat  it  as  out  of  the  ftatute  ;  but,  I  confefs,  on 
what  appears  here,  the  papers  do  refer  to  that  agreement,  to  con- 
tain a  promife  to  perform  it ;  the  defendant  did  intend  by  the 
letter  to  raife  a  confidence  that  the  agreement  fhould  be  perform- 
ed. If  he  had  meant  only  to  treat  further,  it  would  not  have 
taken  it  out  of  the  ftatute,  being  only  ad  referendum ;  but  no 
doubt  he  meant  to  refer  to  the  agreement  which  had  been  re- 
duced into  writing,  and  which  he  had  carried  away  with  him. 
The  queftion  is,  whether  the  writing  referred  to  in  Mcrrel's  let- 
ter was  that  which  he  wifhed  to  be  figned  ;  I  think  it  was;  then 
Crowtber  faid,  he  would  call  on  him.  He  admits,  that  on  the  day 
he  thought  he  fhould  be  there,  he  would  call  ;  he  does  not  deny 
it  was  for  the  purpofe  of  figningthe  agreement.  This,  if  it  refers 
to  the  agreement,  is  fufficient ;  and  I  think  it  does.  There  is 
evidence  in  the  caufe  of  the  parol  agreement,  which  refers  it 
to  the  head  of  cafes  where  evidence  is  admitted  of  what  paffed  by 
parol.  It  is  argued,  that  he  took  time  till  Michaelmas,  not  to 
complete  the  former,  but  to  make  a  further  agreement ;  it  is  true 
the  conveyance  was  to  be  at  Michaelmas  ;  then  what  are  his  words  ? 
«  My  wordi  fhall  be  as  good  as  any  fecurity  I  could  give."  The 
figning  the  paper  was  the  fecurity  pointed  to.  On  the  whole 
matter,  therefore,  he  has  agreed,  by  writing,  to  fign  it.  Several 
cafes  have  been  cited,  and  it  has  been  argued,  that  he  declined 
to  fign  it.  If  he  had  faid,  he  never  w,ould  fign  it,  &c.  he  could 
not  have  been  bound;  but  if  he  faid  he  never  would  fign  it,  but 
would  make  it  as  good  as  if  he  did,  it  would  be  a  promife  to 
Vol.  I.  I  Perform 
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perform  it  ;  if  he  faid  he  would  never  fign  it,  becaufe  he  would 
not  hamper  himfelf  by  an  agreement,  it  would  be  too  perverfe  to 
be  admitted  ;  but  here  I  am  of  opinion  that  the  agreement  rauft 
be  performed." 

So,  in  the  cafe  of  Coles  v.  Trecothicht  'k)  Lord  Chancellor  Eldon 
decided  that  the  fignature  of  a  clerk  to  an  agent  for  the  feller,  to  an 
agreement,  though  in  the  character  of  a  witnefs,  was  a  Sufficient 
figning,  the  clerk  being  confidered  duly  authorized  to  fign  for  the 
agent. 

A  particular  of  fale  in  writing  is  not  Sufficient  to  take  the  cafe 
cut  of  the  Statute,  unlefs  the  party  purchafed  by  it,  or  it  was  fhown 
to  him  at  the  time  of  purchafe. 

Thus,  in  Cafs  v.  Waterhoufe,  (I)  the  cafe  was,  Waterhoufey  the 
defendant,  was  pofftfTed  of  feveral  houfes  as  executrix  to  her 
hufband,  for  feveral  terms  of  years,  and  which  were  in  mortgage 
at  the  lime  of  his  death  •,  and  there  were  likewife  two  other 
houfes  which  the  hufband  had  purchafed  for  years,  in  his  own 
and  his  wife's  names,  which  were  not  in  mortgage  at  his  death  5 
after  the  death  of  the  hufband,  the  defendant,  his  executrix,  gave 
out  particulars,  wherein  were  contained,  as  well  the  houfes  not  in 
mortgage,  as  thofe  that  were  in  mortgage,  in  order  to  fell  them, 
and  were  fhown  the  plaintiff  &fs,  who  had  been  much  intrulted 
and  advifed  with  in  all  concerns  of  the  family. 

Other  purchasers  not  bidding  enough,  Cafs  himfelf,  who  was  a 
creditor  of  the  hufband,  came  to  an  agreement  with  the  defend- 
ant, for  the  purchafe  of  all  the  houfes,  and  it  was  pretty  evident  in 
the  cafe,  that  all  the  houfes  were  taken  by  the  plaintiff  and  de- 
fendant to  have  been  in  mortgage  ;  and  that  the  defendant  was 
not  apprized  that  fhe  had  any  title  to  any  of  them  in  her  own 
right,  and  upon  the  plaintiff's  agreement  there  was  a  conveyance 
executed  of  the  houfes,  but  by  the  words  of  it,  it  was  reftrained 
to  fuch  as  were  in  mortgage. 

Afterwards,  the  defendant  being  advifed  that  the  houfes  which 
were  purchafed  in  her  hulband's  name  and  hers,  came  to  her  by 
Survivorship,  and  were  not  liable  to  his  debts  ;  and  not  being  in 
mortgage,  they  were  not  conveyed  to  the  plaintiff;  fhe  refufed  t« 

(i)  9  Ves.  jun.  234.  (/)  Prcc.  Chan.  29. 

let 
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let  him  have  them,  though  it  appeared  in  the  caufe,  (he  had  often, 
faid  (he  had  fold  them,  as  well  as  the  re'>,  to  the  plaintiff,  and  he 
had  paid  the  taxes  for  them  j  fo  this  bill  was  brought  to  have  the 
houfes  conveyed,  and  to  have  a  further  afTurance  of  the  others 
according  to  a  covenant. 

But  the  bill  was  difmifTed,  as  to  all  but  the  making  farther  af- 
furancc  ;  for  though  the  court  feemed  fatisfied  that  the  defendant 
had  covenanted  to  convey  all  to  the  plaintiff,  and  thought  (he  had 
fo  done,  yet  there  being  no  agreement  in  writing,  as  to  the  two 
houfes  not  comprifed  in  the  conveyance,  the  (Vitute  ef  frauds  and 
perjuries  flood  fo  full  in  their  way,  that  they  could  not  decree 
the  conveying  of  them  5  for  though  the  particular  were  in  writ- 
ing, and  thefe  two  houfes  mentioned  in  it,  as  well  as  the  others  j 
and  though  it  was  proved,  that  that  particular  was  fhowetf  to  the 
plaintiff,  yet  it  was  not  proved  to  have  been  fhown  to  him  on  his 
purchafe,   nor  that  he  purchafed  by  it. 

So,  'a  writing  in  order  to  be  binding  within  this  fiatute,  fhould 
always  import  the  affent  and  privity  of  both  th.e  patties  in  refpect 
to  the  treaty  or  tran  faction  itfelf.  A  rnere^efitry  therefore  in  a 
Reward's  book  of  contracts  with  the  tenants,  Was  not  allowed  to  be 
evidence  itfelf  of  an  agreement  for  a  leafe  between  a  lord  and  z 
tenant,  (m) 

So,  a  contract  is  entire  ;  and  therefore  if  any  part  is  void  by 
the  fiatute  the  whole  mult  fail. 

Thus,  in  the  cafe  of  Cooke  v.  Tombs,  («)  which  was  a  bill  for  i 
fpecific  performance  of  an  agreement  for  the  fale  of  certain  free- 
hold premifes  and  flock  in  trade,  principally  confifling  of  flock 
and  timber  for  fhip- building,  and  fome  houfes-,  the  defendant 
pleaded  the  fiatute  of  frauds.  It  appeared,  that  pending  the  ne- 
gotiation, the  defendant  delivered  to  the  plaintiff  a  particular  of 
the  premifes  and  property  to  be  fold,  and  the  terms  or  condition* 
of  the  fale,  all  in  his  own  hand  writing,  and  figned  by  him,  when 
it  was  agreed,  that  the  plaintiff  fhould  have  till  a  certain  day  to 
confider  of  the  purchafe,  as  he  objected  to  the  price.  It  v  as 
afterwards  agreed,  that  the  purchafe  fhould  take  place  at  a  reduce! 
price  ;  and  verbal  inftructions  for  a  conveyance  were  given  by  both 

(m)  Charhivoodv   the  Duke  of  Bcd'oid,  i  Atk.  497. 
(fi)  Anftr.  4.  o     Se?  alfo  Lea  v.  Barber,  Ib.J   4*5    n    Cbaltr  v.  Beckett, 
7  Term  Rep.  201   etaUe,  70.    S-  ?■ 

I  a  p^rtice 
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parties  together  to  an  attorney,  to  whom  the  defendant  delivered 
the  partieular  as  inftruclions  for  the  deed,  which  was  prepared, 
read  over,  and  approved  of  by  the  parties.  The  Court  of  Exche- 
quer held,  that  thefe  circumftances  were  not  fufficient  to  take 
the  agreement  out  of  the  itatute  :  that  the  particular  was  not  made 
out  as  evidence  of  any  agreement,  but  merely  as  a  lift  or  catalogue 
of  the  matters  for  fale,  to  enable  the  purchafer  to  form  a  proper 
eftimate  of  their  value  ;  that  it  was  delivered  into  the  attorney's 
hands  for  the  fame  purpofe;  and  was  figned  merely  to  authenti- 
cate it  as  fuch  lift  :  that  it  was  delivered  in  as  the  foundation  of  a 
fale  at  a  higher  price  ;  and  could  be  of  no  evidence  of  the  terms  of 
the  fecond  contract,  or  even  of  its  exiftence  ;  fince  with  the  price, 
the  parcels  ,alfo  may  have  been  varied:,  that  the  instructing  an 
attorney  to  draw  conveyances,  and  his  doing  fo,  is  no  part-perform- 
ance of  a  contract  :  to  take  the  cafe  out  of  the  ftatute,  there  muft 
be  a  part-execution  of  the  fubftance  of  the  agreement  itfelf  :  that 
the  agreement  being  void  as  to  the  land,  muft  be  void  alfo  as  to 
the  perfonal  property,  which  was  to  be  fold  with  it ;  it  is  one  entire 
contrail,  and  the  wboie  vntjl  Jl  and  or  fall  together  :  that  it  could  never 
be  the  intention  of  the  pnrties,  that  the  (lock  fhould  be  fold  apart 
from  the  premifes,  as  mod  of  it  was  of  little  comparative  value  fe- 
partely  ;  and  the  agreement  being  for  one  entire  J  urn,  they  could  not 
fever  it. 

3.     Of  the   Contents  and  Signature,    &e.    of  a    Contrael 

for  the  Sale  cf  Goods. 

Where  an  order  had  been  given  for  a  quintity  of  goods,  and  a  bill 
of  parcels  with  the  vendor  s  name  printed  thereon  delivered  at  the 
fame  time  to  the  buyer,  a  fubfequent  letter  written  and  figned  by 
the  vendor,referring  to  the  order,  was  connected  with  the  bill  of  par- 
cels, fo  as  to  raife  a  fufficient  contract  in  writing  within  the  17th 
claufe  of  the  ftatute. 

Thus,  in  the  cafe  of  Saunderfon  v.  jack/on  and  another,  (0)  which 
was  an  action  on  the  cafe  againft  the  defendant  for  not  delivering 
t  coo  gallons  of  gin  to  the  plaintiff  within  a  certain  time,  according 
to  a  bargain  entered  into  between  them.  There  was  a  fecond 
count  for  not  delivering  within  a  reafonable  time. 

(0)  2  Bos.  and  Pul.  2^8.    3  Efp    Rep.  1S0.  S.  C     See  alfo  Fo-zvle  v. 
Freemen,  <j  Ves.jun.  351.  Coles  v.   Truoihici,  ibid.  251, 

The 
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The  cnufe  was  tried  before  Lord  Efdott,  Cli.  J.     The  contract 
for   the  delivery  of  the  gin  having  been  proved  on  the  part  of  the 
plaintiff,  the  defendants  infifted  that  the  cafe  was  within  the  fta- 
tute  of  frauds,   inafmuch  as   there  was   no  note  or  memorandum 
in  writing  of  the  bargain.      The  circumftances  were  as  follow: 
At  the  time  the  order  for  the  gin  was  given  by  the  plaintiff  to  the 
defendants,    a    bill    of  parcels   was  delivered    to  the  former,   the 
printed   part    of  which  was    "  London.       Bought  of   Jack/on  and 
HanLi:i,(.\\[\\\\crs,  No. 8,  Oxford- Street f  'and  then  followed  in  writing-, 
"    1000   gallons  of  gin,  i.in  5.  gin    7/.  350/."     About   a  month 
after  the  above  period  the  defendants  alfo  wrote  the  following  letter 
to  the  plaintiff:    "  Sir, we  wifli  to  know  what  time  we    (hall  fend 
you   a  part  of  your  order,   and   fhall  be  obliged  for  a  little  time  in 
delivery  of  the  remainder  ;    muft  requeft  you  to  return  our  pipes. 
We  are,  your  humble  fervants,  Jackon  and  Hankin*' 

On  this  evidence  his  lordfhip  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  referving  the  point  made  for  the  confideration  of 
the  court. 

When  the  cafe  came  en  for  argument,   the  court  were  of  opi- 
nion, that  it  was  not  a  cafe  within  the  ftatute.     And  Lord  ElJon, 
Ch.  J.  faid  :  "  This  bill  of  parcels,   though  not  the  contract  itfelf, 
may  amount  to  a  note  or  memorandum  of  the  contract  within  the 
meaning  of  the  ftatute.     The  fingle  qneftion  therefore  is,   whether 
if  a  man  be  in  the  habit  of  printing  inftead  of  writing  his  name, 
he  may  net  be  faid  to  fign  by  his  printed  name,  as  well  as  his  writ- 
ten name  ?     At  all  events,  connecting  this  bill  of  parcels  with  the 
fubfequent   letter  of  the  defendants,    I  think   the  cafe  is  clearly 
taken  out  of  the  itatute  of  frauds.    For  although  it  be  admitted  that 
the  letter  which  does  not  ftate  the  terms  of  the  agreement  would 
not   alone  have  been  fuflicient,  yet  as  the  jury  have  connected  it 
with  fomething  which  does,  and  the  letter  is  figned  by  the  defend- 
ants, there  is  then  a  written  note  or   memorandum   of  the  order 
which  was    originally  given  by  the   plaintiff  figned  by  the  defend- 
ants.    It  has  been  decided  that  if  a  man  draw  up  an  agreement  in 
in   Ids  own  hand   writing,  beginning    "  1  A.B.  agree,  &c,"  and 
leave  a  place  for  a    fignature  at   the  bottom,   but  never  fign  it,   it 
may  be  confidcred  as  a  note  or  memorandum  in  writing  within  the 
ftatute.     And  yet  it  is  impoflible  not  fee  that  the  infertion  of  the 
name  at   the    begining  was  not  intended   to  be    a   fignature,   and 
that  the  paper  was  mean  t  to  be  incomplete  until  it   was  further 

I  3  figned, 
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figned.  This  hft  cafe  is  ftronger  than  the  one  now  before  us, 
and  affords  an  anfwer  to  the  argument  that  this  bill  of  parcels  was 
not  delivered  as  a  note  or  memorandum  of  the  contract. 

But,  a  note  or  memorandum  not  containing  the  name  of  the 
buyer,  and  figned  by  the  feller  only,  is  not  a  fuiHcient  figning  with- 
in the  ftatute. 

Thus,  in  the  cafe  of  Champion  and  another  v.  plummer,  (p) 
which  was  an  a<flion  againft  the  defendant  for  not  delivering  to 
the  plaintiff-;  20  puncheons  of  treacle  bought  of  him  by  the  plain-? 
tiffs  at  37J.  per  hundred,  to  he  delivered  on  the  10th  of  December  ; 
20  puncheons  at  n,6s.  6d.  per  civt.  to  be  delivered  on  the  31ft  of 
Qtlober  ;  and  10  puncheons  at  3  -s.per  civt.  to  be  delivered  on  the 
S  ft  of  November. 

At  the  trial  before  Sir  fames  Mansfeld>  Ch.  J.  it  was  prcved, 
that  a  bargain  for  the  treacle  in  qui  ftion  was  made  between  the 
plaintiff's  clerk  and  the  defendant,  as  ltated  in  the  declaration,  and! 
that  the  following  note  was  made  by  the  plaintiff's  clerk  in  a  com- 
mon memorandum  book^  and  figned  by  the  defendant  as  under : 

Left  leaf  of  the  book.  Right  leaf  of  the  book. 

"  Bought  of  W.  Plummer 

10  Punc  neons  of  treacle  10  Puncheons  a.  37'* 

37'o 
to  be  delivered  by  10  Dee. 

( Signed)  Wm.  Plummer. 

2Q  Puncheons  treacle  ^6'6 
fay  37'o 
1  Nov. 
31  Ot7.         Wm.  Plummer.0 

On  the  part  of  the  defendant  it  was  objected,  that  this  did  not 
amount  to  a  fufRcien'c  note  or  memorandum  of  the  contract:  within 
the  ftatute  of  frauds,  as  it  was  not  figned  by  the  purchafer  ;  and 
hie  Jordfhip  being  of  this  opinion,   nonfuited  the  plaintiff. 

A  rule  ttifi-wzs  afterwards  obtained  calling  on  the  defendant  to 
ftow  caufe  why  the  nonfuit  fhould  not  be  fet  afide  and  a  new  trial 
had. 

(p)  1  New  Rep.  252, 

The 
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The  counfel  for  the  defendant  fhowed  caufe,  and  infilled  that 
it  did  not  appear  by  the  memorandum  who  was  ihc  buyer  of  the 
goods,  and,  as  it  was  not  figne*  by  the  buyer,  he  could  not  be 
bound  by  it,  confequently  the  defendant  ought  not  to  be  bound 
by  an  agreement  which  would  not  bind  the  oMier  centra  ting  party. 
With  refpetl  to  the  cafe  of  Saunderf.tr  v.  Jad/on,  (q)  which  was 
referred  ro  on  moving  for  the  rule,  he  obferved,  that  upon  re- 
ference to  the  brief  in  that  caufe,  it  appeared  that  the  name  of  the 
purchafer  was  dated  in  the  bill  of  parcels,  though  that  circum- 
ftance  is  not  mentioned  in  the  report,  the  cafe  having  turned  en- 
tirely upon  the  fulfkiency  of  the  vendor's  fignature. 

Sir  James  Mansfield,  Ch.  J.  faid  :  "  How  can  that  be  faid  to  be 
a  contrail,  or  memorandum  of  a  contract,  which  does  not  ftate 
who  are  the  contracting  parties  ?  By  this  note,  it  does  not  at  all 
appear  to  whom  the  goods  were  fold.  It  would  prove  a  fale  to  any 
other  perfon  as  well  as  to  the  plaintiffs ;  there  cannot  be  a  contract 
without  two  parties,  and  it  is  cuftomary  in  the  courfe  of  bufi- 
nefs  to  ftate  the  name  of  the  purchafer  as  well  as  of  the  feller,  in 
every  bill  of  parcels.  This  not.  does  not  appear  to  me  to  amount 
to  any  memorandum  in  writing  oi  a  bargain." 

The  other  judges  being  of  the  fame  opinion  the  rule  was  dif- 
charged. 

4.  Of  Sales  by  AucTion>  and  by  Brokers  ;  and  of  the  Dijlinclkn 
between  a  Contract  for  the  Sale  of  Lands  and  of  Goods. 

Upon  a  fale  of  goods  at  a  public  auction,  the  auctioneer,  after 
knocking  down  the  hammer,  is  confidered  as  agent  for  the  buyer, 
and  hisfetting  down  the  name  of  the  buyer,  and  the  price,  &c.  in 
writing,  is  fufficient  to  fatisfy  the  17th  claufe  of  the  ftatute.  (/•) 

Thus,  in  the  cafe  of  Simon  v.  Motives,  (s)  the  defendant  bought 
a  lot  for  more  than  iol.  at  an  auction,  catalogues  and  conditions  of 
the  fale  were  printed,  and  the  defendant  was  the  belt  bidder. 
The  auctioneer  wrote  the  defendant's   name   and    the  price  againft 

(9)   Ante  1 16.  (r)  Note  alfo,  the  agent's  authority  need  not  be  in  writ- 

ing- Vide  Wallet  v.  Hendan  and  Co*,  5  vin.  Al>r.  524.  to.  ed.  .  c 
alio  9  Ves.  Jim.  25  r. 

(s)  3  Bur  1921.  1  Bl  Rep  599.  S.  C.  But  this  cafe  is  faid  to  It 
rnore  accurately  reported  in  Bid.  .  ■  r  .  2  Ho.  by  the  name  of  ....  1  v.  Mt  iVier. 
J  hav$  therefor*  tanen  the  report  of  it  from  that  look. 
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the  lot  in  the  printed  catalogue  by  the  order  and  affent  of  the  de- 
fendant. Between  the  day  of  the  fale,  and  the  time  for  taking  the 
lot  away,  the  defendant  fent  his  fervant  to  fee  them  weighed  j 
which  he  did.  The  defendant  neglecting  to  take  away  the  goods, 
they  were  re-fold  at  a  confiderabie  lofs ;  and  this  action  was 
brought  for  the  difference,  and  the  court  (Irongly  inclined  that 
fales  by  auction  were  not  within  the  ftatate  of  frauds,  became 
multitudes  are  generally  prefent  who  can  teftify  the  terms  of  the 
contract.  2dly,  They  held  the  contract:  was  here  fufhciently  re- 
duced into  writing,  and  figned  by  an  agent  of  the  defendant's  ; 
for  the  auctioneer  for  that  purpofe  was  his  agent.  3dly,  They 
held  the  weighing  by  his  fervant  was  a  delivery.  4thly,  Yates,  J. 
held  that  as  the  contract  was  executory,  viz.  the  lot  to  be  fetched 
away  in  fix  weeks,    that  therefore  it  was  not  within  the  ftatute. 

So,  in  the  cafe  of  Hinde  v.  Whitehoufe  and  Galan,  (t)  which  was 
an  action  of  ajfumpfit  to  recover  the  price  of  certain  fugars  fold  by 
auction  to  the  defendants  :  and  the  point  in  difpure  was,  whether 
the  plaintiff  or  defendants  fhould  bear  the  lofs  of  the  fugars  in 
queftion,  which  were  knocked  down  to  the  defendants,  by  the 
auctioneer,  at  a  fale  on  the  20th  of  September,  and  which  were 
burned  on  the  22dof  September  by  an  accidental  fire  in  one  of  the 
king's  warehouies  at  Liverpool,  where  they  were  depofited.  At  the 
trial,  it  was  proved  that  the  fugars,  after  being  landed  at  Liverpool 
on  the  plaintiff's  account,  were  depofited  in  one  of  the  king's 
warehoufes  there,  under  the  locks  of  the  king  and  of  the  plaintiff, 
from  whence  they  could  not  be  removed  until  the  duties  were  paid. 
Previous  to  the  fale,  famples  were  taken  of  the  fugars,  about 
half-a-pound  weight  out  of  each  hpgfhead,  according  to  cufiom. 
The  printed  catalogues  of  goods  for  fale  were  made  out  in  this  form, 
and  diftributed-:  "To  be  fold  by  auction,  at  IVaterhoufe  and 
Sill's  office,  on  Friday  the  20th  of  September,  1805  at  1  o'clock, 
soohhds  Jamaica  fugar,  juft  landed.  For  particulars  apply  to 
Thin.as  Hinde,  merchant,  or  Waterhoufe  and  Sill  brokers. 


Lot 

Mark 

Hhds. 

Grc 

>fs  Wt. 

1. 

I.  A. 

10 

1*9 

3      9 

1. 

10 

121 

0      7 

8c  c. 

23- 

R.H. 

12 

169 

3     *3 

8zc. 

27- 

15 

207 

2     13 

&c. 

(<: 
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At  the  time  of  the  fale  the  auctioneer's  printed  catalogue  lay  on 
the  defk  before  him,  and  he  wrote  down  in  the  fame  line  with  the 
lot  purchafed  the  name  of  the  higheft  bidder,  or  purchafer,  and  the 
price  bid  per  cut.  thus  : 

Lot         Mark         Hhds.  Grofs  Wt. 

„    TI  K  KWhitehoufe 

f  Whitehoufe 
27-  *5  207     2     13     74'.{andOa/,i 

The  auction  was  holden  at  the  time  and  place  appointed,  and 
was  conduced  by  Mr.  Sill,  as  auctioneer.  There  was  no  other 
fale  on  the  fame  day.  The  famples  were  exhibited  in  the  fale- 
room,  and  the  lots  in  queflion  were  knocked  down  to  the  defend- 
ants as  the  highelt  bidders.  At  the  commencement  of  the  fale 
the  auctioneer,  having  the  catalogue,  and  alfo  a  written  paper  con- 
taining the  conditions  of  fale,  in  his  left  hand  at  the  fame  time,  read 
the  latter  paper,  as  the  conditions  on  which  the  fale  of  the  fugars 
mentioned  in  the  catalogue  was  to  proceed,  to  the  company  af- 
femblcd,  (including  one  of  the  defendants)  which  paper  was  en- 
titled "  Conditions  of  Sugar  Sale,  September  20th  1805  j"  and  which 
paper  he  afterwards  de^ofited  on  his  defk  under  the  catalogue,  on 
which  catalogue  he  wrote  his  minutes  of  the  bidders'  names  and 
prices;  but  the  two  papers  were  not  fadened  together  in  any  man- 
ner. He  alfo  made  the  following  declaration  by  parol  to  the  bid- 
ders, which,  after  the  fale,  his  clerk  wrote  down  upon  the  paper 
of  conditions  of  fale.  "  N.  B.  Thefe  fugars,  gentlemen,  have  been 
drawn  in  the  warehoufe  within  the  lad  two  days  •,  as  fuch,  no  al- 
lowance whatever  will  be  made,  except  where  an  evident  error  is 
manifeft.  The  duties  are  not  yet  paid,  but  ive  intend  paying  them  to- 
morrow morning."  It  is  cultomary  at  fuch  fales  to  give  an  option  to 
the  purchafer  to  take  the  fugars  fold  according  to  the  weights  taken 
at  the  king's  beam,  which  were  marked  in  the  catalogue,  or  to  have 
them  re-weighed  :  to  this  option  one  of  the  conditions  of  fale 
points.  But  it  is  the  conftant  pradlice  for  the  purchafer  to  declare 
his  option  before  he  leaves  the  fale-room,  if  he  wifh  to  have  them 
re-weighed,  in  order  that  the  feller  may  know  how  to  make  out  the 
invoices  ;  otherwife,  if  he  then  declare  no  option,  the  invoices 
are  made  out  according  to  the  weight  at  the  king's  beam.  In  the 
prefent  cafe  the  defendants  declared  no  option.  The  fugars  are 
always  weighed  on  landing,  before  they  are  put  into  the  ware- 
houfe ;  on  which  weighing  the  duties  are  afcertained  ;  and  after 

that 
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that  the  famples  are  drawn.  The  famples  are  always  delivered  to 
thepurchafer  as  a  part  of  his  put-chafe  to  make  up  the  quantity  ;  and 
were  accordingly  delivered  to  the  defendants  on  the  fame  day  after 
the  fale.  The  invoices  were  made  out  on  Saturday  the  21ft  of 
September,  but  were  not  delivered  to  the  defendants  till  Monday  the 
23d,  after  the  fire  happened.  The  duties  are  always  included  in 
the  price  of  the  fugars,  and  fuch  duties  are  always  paid  by  the 
vendor,  and  are  fo  required  to  be  Dy  the  ftat.  41.  Geo. III.  c.  44.  and 
till  paid  the  fugars  cannot  be  removed  from  the  king's  warehoufe. 
The  fale  was  over  by  a  quarter  paft  4  o'clock  on  Friday  the  20th, 
but  from  the  hours  of  office,  and  the  diftance,  there  was  not  time 
after  the  fale  to  get  the  entries  made,  and  to  pay  the  duties.  Sa- 
turday and  Sunday  were  holidays  at  the  cuftom-houfe  ;  and  Mon- 
day the  23d  was  kept  as  fuchB  being  the  king's  coronation  day. 
The  circumftance  of  Saturday  being  a  holiday  was  not  recollected 
at  the  time  of  the  fale,  when  the  auctioneer  declared  that  the  du- 
ties fhould  be  paid  on  the  morrow  •,  but  the  circumftance  was  men- 
tioned by  the  defendant  Whitehoufe,  to  a  clerk  of  Waterhoufe  and 
Sill.  On  this  point  the  jury  found  that  there  was  no  neglect  in 
the  vendor  as  to  the  non-payment  of  the  duties  before  the  fire 
happened,  which  was  in  the  courfe  of  Sunday  the  22d.  The 
auctioneer  faid  that  it  often  happened  that  purchafers  fold  their 
fugars  again  before  the  duties  were  paid,  and  before  they  were  de- 
livered out  of  the  warehoufe  ;  and  that  after  the  fire  the  defendants 
gave  him  inftrudlions  to  take  care  of  the  goods,  and  fave  what  he 
could,  without  prejudice  to  the  rights  of  the  parties. 

Upon  this  proof  it  was  obje&ed  that  there  was  no  legal  evi- 
dence fufficient  to  fix  the  defendants  with  the  purchafe  of  thefe 
goods  within  the  ftatute  of  frauds  ;  there  being  no  memorandum 
in  writing  of  the  contract  figned  by  the  parties  or  their  authorized 
agent.  That  the  auctioneer  was  no  authorized  agent  of  the  ven- 
dees ;  but  that  fuppefing  he  were  fo,  the  whole  contra£l  muft  ap- 
pear upon  the  paper  figned  by  him  with  the  names  of  the  defend- 
ants, whereas  the  conditions  of  fale,  which  formed  an  effential  part 
of  the  contract,  were  not  so  figned,  nor  in  any  ways  connected, 
except  by  parol  teftimony,  which  was  inoperative  by  the  ftatute, 
with  the  catalogues  figned.  And  that  the  delivery  of  the  famples 
was  diverfo  intuitu,  and  not  as  part  of  the  goods  contracted  for. 
The  learned  judge  (u)  over-ruled  the  objection,  but  referved  the 

(«)  Rooio 

point 
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point  for  the  opinion  of  the  Court  of  Kings  Bench;   and  a  verdict 
was  found  for  1 1  ic/. 

After  tins  cafe  had  been  fully  argued  at  the  bar,  and  the  court 
had  taken  time  to  confider,  L  »rd  Ellenborough,  Ch.  J.  delivered  the 
opinion  of  the  court  as  follows  : 

'*  This  was  the  cafe  of  a  fale  by  auction  of  fugars  in  the  king'* 
warehoufe  and  which  were  afterwards  burnt  whilft  they  remained, 
there  under  the  king's  lock,  and  depofited  there  for  the  receiving 
of  the  king's  duties.  And  the  queftion  is,  whether  fuch  a  fale  of 
ihofe  goods  h  s  taken  place,  as  is  fuflicient  to  change  the  property, 
and  to  make  them  the  goods  of  the  purchafers  ?  The  goods  were 
put  up  to  fale  on  the  20th  of  September,  in  purfuance  of  a  catalogue 
of  fale  which  had  been  previoufly  diftributed  for  that  purpofe,  con- 
taining t;ie  loti,  marks,  number  of  hog(heads,  and  grofs  weights 
pf  the  fugars,  and  referring  for  further  particulars  to  the  brokers  ; 
and  the-y  were  fold  on  that  day,  according  to  certain  conditions  of 
fale,  which  the  auctioneer  read  to  the  bidders  aflembled,  as  the  con- 
ditions on  which  the  fale  of  the  fugars  enumerated  in  the  catalogue 
was  to  be  made  ;  and  the  auctioneer  alfo  informed  them  that  the 
duties  were  not  ihen  paid,  but  would  be  paid  by  the  fellers  on  the 
morrow.  It  is  admitted  however  that  no  laches  is  imputable  to 
the  fellers  for  the  non-payment  of  the  duties  between  the  time  of 
fale  and  the  fire,  which  happened  on  the  2 2d  of  September.  Two 
queftions  have  been  made  on  the  1 7  fection  of  the  ftatute  of  frauds, 
upon  which  queftion  it  depends  whether  what  has  pafTed  between  the 
parties  as  to  thofe  goods  conftituted  a  valid  contract  of  fale  in  ref- 
pe£t  to  them.  The  firfi  queftion  argued  upon  the  latter  words  of  that 
fection  is  this ;  Is  the  writing  which  has  been  put  upon  the  cata- 
logue of  fale  by  the  auctioneer  "  a  note  or  memorandum  in  writing 
ef  the  bargain  made  and  figned  by  the  parties  to  be  charged  by  the 
contract,  $r  their  agents  thereunto  Unvfully  autkorifed"  within  the 
meaning  of  the  ftatute  ?  The  fecond  queftion  is,  whether  this  be 
a  cafe  in  which  the  buyer  can  be  faid  to  have  "  accepted  part  of 
the  goods/old,  atid  aElually  received  the  fame  ?"  But  independently 
of  and  befides  thefe  queftions,  it  has  been  faid  that  fales  by 
auction  are  not  within  the  ftatute  ;  and  the  cafe  of  Simon  v.  Mo- 
tivcjy  reported  in  3  Burr.  1921.  and  1  Blac  Rep.  599.  has  been 
relied  on  The  report  in  Burrow  does  not  diftinctly  mention 
fhis  latter  point.  But  in  the  report  of  Sir  W.  Blachfone,  Lord 
Mamfcldy  fpeaking  of  falcs  by  auction,  fays,  "The  folemniry 
pf  that  kind  of  faie  precludes  all  perjury  as  to  the  fact  itfclf  of 
fale."     He  ;hen  mentions  the  cafe  of  a  fale  of  fugars  by  auction, 

which. 
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which  were   c<  afterwards  con  fu  meet  by  fire  in  the  auction  ware- 
houfe.  and  where  the  lofs  fell  upon  the  buyer."     He  afterwards 
adds,    "  According   to    the    inclination   of  my    prefent  opinion, 
auctions  in  general  are  not  within  the  ftatute."     And  Mr.  Juftice 
Wilmct  fays,  that  he    "  inclined   to  think  that  fales  by  auction, 
openly  tranfa£ted  before  500  people,  are  not  within  the  ftatute." 
With  all  deference  to  thefe  opinions  I  do  not  at  prefent  feel  any 
fufficient  reafon  for  difpenfing  with  the  exprefs  requifition   of  a 
memorandum  in  writing  in  a  ftatute  applying  to  all  fales  of  goods 
above  the  value   of   10/.,  without  exception,    merely  becaufe  the 
quantum  of  parol  evidence  in  the  cafe   of  an  auction  is  likely  to 
render  the  danger  of  perjury  lefs  confiderable.     That  argument  in 
a  degree  applies  to  all  fales  in  market  overt :  and  if  we  once  get 
loofe  from   the   pofitive  words  of  the  ftatute,  it  will  become  a 
queftion  only  of  the  qviautum  and  degree  of  danger  of  perjury  in 
each  particular  inftance  :  which  opens  a  door  to  an  indefinitenefs 
of  conftruction  founded  on   all  the  varying  circumftances  of  the 
time  and  frequency  of  perfons  attending  the  places   of  fale,  and 
the  like  5  which  would  be  deftructive  of  all  certainty  of  practice, 
and  render  the  rule  of  the  ftatute  perhaps  more  mifchievous  than 
beneficial  to  the  trading  world  who  are   to  be  governed  by  it.     I 
am  not  therefore  prepared  to  fay  that  fales  by  auction  are  not 
meant  to  be  comprehended  within  the  ftatute.     Nor  would  I  be 
understood    as    giving   any  conclufive   opinion   to  the  contrary: 
neither  is  it  neceffary  that  I   fhould   upon  the  prefent  occafion. 
The  firft  queftion  on  the  letter  of  the  ftatute  is,  Is  this  a  memo- 
randum of  the  bargain  made  by  an  agent  of  both  parties  ?    In  refpecl: 
to  fales  of  goods,  it  has  been  uniformly   fo  holden  ever  fince   the 
cafe  of   Simon  v.  Motives  ;  and  it  would  be  dangerous  to  break 
in  upon  a  rule  which  affects  all  fales  made   by  brokers  a£ting  be- 
tween the  parties  buying  and  felling,  and  where  the  memorandum 
in  the  broker's  book,  and  the  bought  and/old  notes  tranferibed  there- 
from,  and  delivered   to  the  buyers   and  fellers  refpectively,  have 
been  holden  a  fufficient  compliance  with  the  ftatute  to  render  the 
contract  of  fale  binding  on  each.     All  the  great  tranfaclions  of 
fale  in  this  great  city  are  fo  conducted,  and  ftand   on  this  founda- 
tion of  legality  only  :  and  it  is  too  late,  I  conceive,  to  draw  it  into 
queftion.     Suppofing  the  auctioneer  or  broker  for  fale  to  be  the 
agent  of  both  parties,  the  queftion  then  is,  has  he  made  a  memo- 
randum of  the  bargain  in  this  cafe  ?  and  it  appears  to  me  that  he 
has  not.     The  minute  made  on  the  catalogue  of  fale,  which  is 
not  annexed  to  the  conditions  of  'fale ,  nor  has  any  internal  reference 
thereto  t  by  context  or  the  like,  is  a  mere  memorandum  of  the  name 
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of  a  pcrfon,  whom  perhaps  we  may  intend  io  be  the  purchafer,  and 
©f  the  quantity  and  price  of  the  goods,  which  we  may  perhaps, 
on  the  foot  of  fuch  memorandum  alfo  intend  to  have  been  fold  to 
the  perfon  fo  named  in  the  catalogue.  But  in  treating  it  as  fuch 
memorandum  throughout,  we  muft  intend  alfo,  (contrary  to  the 
fa£t)  that  the  goods  were  fold  for  ready  money,  and  unattended 
by  the  circumftances  fpecified  in  the  conditions  of  fale.  And 
the  conditions  of  fale,  though  as  unfigned  they  cannot  be  evi- 
dence of  the  bargain  itfelf,  are  yet  capable  of  being  given  in  evi- 
dence •,  and  accordingly  have  been  fo,  as  a  part  of  the  tranfa&ion 
between  the  parties,  and  in  order  to  fhow  that  it  was  on  thofe  con- 
ditions that  the  goods  were  fold.  I  am  of  opinion  therefore  that 
the  mere  writing  on  the  catalogue,  not  being  by  any  reference 
incorporated  with  the  conditions  of  fale,  is  not  a  memorandum  of  a 
bargain  under  thofe  conditions  of  fale. 

As  to  the  next  queftion  on  the  ftatute  ;  inafmuch  as  the  half 
pound  fample  of  fugar  out  of  each  hogfhead  in  this  cafe  is,  by  the 
terms  and  conditions  of  fale,  fo  far  treated  as  a  part  of  the  entire 
bulk  to  be  delivered,  that  it  is  confidercd  in  the  original  weighing 
as  conftituting  a  part  of  the  bulk  actually  weighed  cut  to  the  buyer  ;  and 
to  be  allowed  for  fpecifically,  if  he  fliould  chufe  to  have  the  com- 
modity re- weighed  ;  I  cannot  but  confider  it  as  a  part  of  the  goods 
fid  under  the  terms  of  the  fale,  accepted  and  actually  received  as  fuch  by 
the  buyer.  And  although  it  be  delivered  partly  alio  intuitu^  namely, 
as  a  fample  of  quality,  it  does  not  therefore  prevent  its  operating 
to  another  confident  intent  alfo  in  purfuance  of  the  purpofes  of 
the  parties,  as  expreffed  in  the  conditions  of  fale,  namely,  as  a 
part-delivery  cf  the  thing  itfelf,  as  foon  as  in  virtue  of  the  bargain  the 
buyer  fliould  be  entitled  to  retain,  and  mould  retain  it  accord- 
ingly. 

As  to  the  laft  point  made  in  argument,  viz.  that  there  has  been 
no  effectual  fale  in  this  cafe  made,  becaufe  the  commodity  was  in- 
capable of  delivery  till  the  king's  duties  were  paid  ;  and  which 
were  to  be  paid  by  the  feller ;  I  think  that  the  fale,  within  the 
meaning  of  the  parties  to  the  conditions,  was  complete,  fo  as  to 
caft  the  fubfequent  rilk  of  lofs  upon  the  buyer.  The  words, 
«  time  of  fa]e,"  and  «  higheft  bidder  to  be  the  purchafer,"  all 
evidently  relate  to  the  tranfa&ion  of  felling  at  the  time  and  place 
of  au&ion  ;  which  was  confidered  between  them  as  effectual  for 
the  purpofe  of  transferring  the  property  and  the  confequent  rift 
of  loft  from,  the  buyer  to  the  feller,  notwithfUnding  the  interme- 
diate 
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diate  right  of  cuftody  or  lien  upon  the  goods  in  the  crown   until 
the  duty  fhould  be  paid.     Befide.>,  after  earned  given,  the  vendor 
cannot  fell  the  goods  to  another  without  a  default  in  the  vendee : 
and  therefore  if  the  vendee  do  not  come   and  pay  for   and    take 
away  the  goods,  the  vendor  ought  to  go    and  requeft  him ;  and 
then  if  he  do  not  com;  and  pay  for  and  take  away  the  goods  in  a 
convenient  time,  the  agreement  is  dijfalvcdt   and   the   vendor  is  at 
liberty  to  fell  them  to   any  other  perfon.     Per  Holt.  Ch.    J.   in 
Langford  v.  Adminifratrix  of  Tiler t  Sulk.  113.     So  in  Noy's  Max- 
ims, 88.  it  is  faid,  "  If  I  fell  my  horfc  for  money,  I  may  keep  him 
until  I  am  paid,  but  I  cannot  have  an  action   of  debt  until  he  be 
delivered  ;  yet  the  property  of  the  horfe   is  by  the  bargain  in  the 
bargainor  or  buyer.     But   if  he  do  prefently  tender  me  my  mo- 
ney, and  I  do  refufe  it,  he  may  take  the  horfe,  or  have  an  action 
of  detainment.      And  if  the  horfe  die  in  my  fable  bettveen  the  bargain 
end  the  delivery,  I  may  have  an  adtion  of   debt  for  my  money,  be- 
caufe  by  the  bargain   the  property  tuas  in  the  buyer."     On  this  latter' 
ground,  therefore,  I  do  not  think  that  the  fale  is  incomplete.     And 
as   the  ftatute  has  been  fatisfied  by  a  part  delivery  of  the  goods 
fold,  accepted  by  the  buyer,  I  think  the  contract:  of  fale  valid  as  far 
as  reflects  the  ftatute  alfo,  and  that  the  rule  for  a  new  trial  mould 
be  difcharged." 

Some  of  the  judges  on  the  bench  conceiving  that  the  Lord 
Chief  Juilice  had  queftioned  generally  the  authority  of  the  cafe  of 
Simon  v.  Motivos,  defired  to  have  it  underftood,  that  they  con- 
curred in  the  judgment  delivered  in  this  cafe,  on  the  ground  that 
a  part  delivery  of  the  thing  bought  (which  they  confide  red  the  de- 
livery to  and  acceptance  of  the  famples  by  the  buyer  to  be  in 
this  cafe)  took  the  cafe  out  of  the  ftatute  •,  leaving  the  authority  of 
that  cafe  to  ftand  as  it  did  before  on  its  own  ground,  untouched 
and  unfanQioned  by  the  prefent  decifion.  But  the  Lord  Chief 
Juftice  declared/*  that  the  only  part  of  that  cafe  which  he  meant 
to  queition,  though  it  was  unnecefiary  at  prefent  to  decide  upon 
it,  was  the  opinion  thrown  out  that  auctions  were  not  within  the 
ftatute,  of  which  he  mould  referve  his  approbation  for  future  con- 
fideration.  But  as  to  the  other  point  there  decided,  that  fuppoling 
fales  by  auctioneers  or  brokers  to  be  within  the  17th  fection  of  the 
ftatute.  the  auctioneer  or  broker  muft  betaken  to  be  the  agent  of 
both  parties,  the  practice  had  become  fo  fettled,  fince  the  deciGon  of 
that  cafe,  that  it  would  be  dangerous  to  fhake  it,  and  it  was  noi 
his  intention  to  quuftion  it/' 


Chap.  IV.]         Sales  by  Auilio*,  and  by  Brokers,         127 

So,  a  broker  who  is  employed  to  fell  goods  for  any  pcrfon,  and 
who  agrees  for  the  fale  of  them,  and  gives  to  the  purchafer  and  to 
his  employer  a  fale-note,  is  to  be  confidered  as  agent  for  both  par- 
ties, and  fuch  note  is  a  fufficient  note  in  writing  within  the  ita- 
tute  of  frauds. 

Thus,  in  the  cafe  of  Rucker  v.  Cammeyer,  (v)  which  was  an 
action  of  afumpjit,  to  recover  the  price  of  ten  hogfheads  of  fugar 
fold  by  the  plaintiff  to  the  defendant. 

The  cafe,  as  proved  on  the  part  of  the  plaintiff,  was,  that  having 
a  quantity  of  fugars  to  fell,  that  famples  were  fent  (as  is  ufual)  to 
the  plaintiff's  broker.  The  broker  was  called  and  proved,  that 
the  famples  were  fent  to  him  and  expofed  together  with  other 
famples  of  different  fugars :  that  the  defendant  examined  the 
famples,  and  fixed  on  thofe  for  which  the  action  was  brought: 
that  he  afked  the  broker  from  whence  the  fugars  had  come,  and 
wis  anfwered,  "  that  they  came  from  the  north — from  Scot/and.'* 
He  afk:d  the  price,  and  was  told  6 y.  per  civt.  The  broker  faid 
further,  that  he  afterwards  brought  the  plaintiff  and  defendant 
together,  when  he  fuppofed  the  bargain  was  concluded,  as  he 
foon  after  received  orders  from  the  plaintiff  to  make  out  fale-notcs 
of  ten  hogfheads  to  the  defendant  at  63J.  per  civt.  Thefe  fale- 
notes  he  faid  contained  the  price  and  quantity  of  the  fugar  fold, 
and  that  one  of  them  was  ufually  given  to  the  buyer,  and  the 
other  to  the  feller.  The  plaintiff,  he  faid,  had  his  note  from  him, 
and  the  defendant  had  fent  for  his,  which  was  delivered  to  him  ; 
foon  afterwards  the  defendant  fent  back  part  of  the  fugar,  faying, 
that  he  had  contracted  for  new  sugars,  but  that  thefe  were  old. 
He  faid  that  at  the  time  of  the  fale,  the  defendant  made  no  inquiry 
whether  the  fugars  were  new  or  old. 

The  counfel  for  the  defendant  objected,  that  this  contract  was 
within  the  ftatute  of  frauds  -,  he  faid  that  the  broker  being  the 
agent  of  Rucker  the  plaintiff  only,  and  there  being  no  note  in 
writing  on  the  part  of  the  defendant,  either  by  himfelf  or  any 
agent  authorifed  by  him,  nor  proof  of  any  direct  and  immediate 
contract  of  fale  with  him,  that  it  therefore  was  void  under  the 
ftatute  for  want  of  a  note  in  writing. 

(*>)   1  Efp.  Rep.  105. 

S  Lord 
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Lord  Kenton  Cb.  J.  faid,  "  that  it  was  of  great  importance  not  to 
break  in  on  any  decifion  which  had  taken  place  on  the  ftatute  of 
frauds,  and  cited  the  cafe  of  Simon  v.  Motivos,  as  ruling  the  prefent 
cafe.  He  faid  that  the  broker  mufl  be  confidered  as  the  agen^ttf  „ 
both  parties,  and  need  not  be  conftituted  by  writing,  but  that  in  this 
cafe  he  had  in  fact  given  the  defendant  a  note  in  writing  when  he 
gave  him  the  fale-nOte,  which  he  had  accepted." 

/        But  on  a  fale   of  lands  by  auction,  the  auctioneer  is  not  con- 
/     '  fidered  as  the  agent  of  both  parties  •,  and  therefore  his  entering  the 
^/'•/^name  of  the  buyer  of  a  lot  of  land  in  his  book  as  the  purchafer,  is 
*  'ji   not  a  note  in  writing  within  the  4th  fection  of  the  act. 

*7j* .  2  Thus,  in  the  cafe  of  Stansfield  v.  John/on,  (w)  the  action  was 
V^^Drought  for  not  compleating  a  purchafe  of  copyhold  lands,  which 
had  been  put  up  for  fale  by  auction  :  the  defendant  was  the  beft  bid- 
der, the  lot  was  knocked  down  to  him,  and  being  afked  his  name,  he 
faid  jfohnfotij  and  his  name  was  written  in  the  catalogue  againft 
the  lot,  as  the  purchafer.  The  depofit  not  being  then  paid,  was 
foon  after  demanded,  but  the  defendant  refufed  either  to  pay  it  or 
to  compleat  his  purchafe,  for  which  default  the  action  was 
brought. 

For  the  defendant  it  was  infixed,  that  this  was  a  cafe  within  the 
ftatute  of  frauds. 

The  counfel  for  the  plaintiff  cited  the  cafe  of  Simon  v.  Motivos  * 
and  infilled  that  the  auctioneer  was,  under  the  authority  of  that 
cafe,  to  be  deemed  the  agent  of  both  parties,  and  his  figning  the 
name  of  the  defendant  againft.  the  lot,  a  note  in  writing  within 
the  ftatute. 

Eyre  Ch.  J.  was  of  opinion,  that  the  cafe  of  Simon  v.  Motivos; 
applied  to  the  fale  of  goods  only,  which  was  a  diftinct  claufe  ot  the 
ftatute  of  frauds,  and  that  the  prefent  cafe  was  exprefsly  within  it, 
and  the  plaintiff  therefore  could  not  recover. 

So,  in  the  cafe  of  Symonds  v.  Ball,  (x)  where  the  aftermath  of 
land  was  fold  by  auction,  by  the  Corporation  of  a  Borough,  and 

(w)     1  Efp.   Rep.    J ci.       See   alfo   Walker  v.  Con'.alle,  l  Bof.   and 
Pul.  306.     2  Efp.  Rep.  659.  7  Ves.  jun.  345.  -S.  P. 
(xj  8  Term  Rep.  151. 

the 
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the  town-clerk,  who  acted  as  agent  for  the  fellers,  wrote  down  the 
name  of  the  purchafer  in  the  printed  catalogue,  and  the  price  to 
be  given,  for  which  the  purchafer  at  the  fame  time  gave  his  pro- 
mifTory  note.  The 'aftermath  was  veiled  in  the  corporation  by 
the  flat.  34  Geo.  III.  which  enacts,  «  that  all  the  aftermath 
within  the  borough  of  Launcejlon  common  lands  called  Hay  fhould 
be  jj^ft.ed  in  the  mayor  and  aldermen  of  the  faid  borough  for  the 
•time  being,  in  trull,  neverthelefs  .to  fell  and  difpofe  thereof,  or 
otherwife  to  leafe  or  demife  the  fame  by  writing  to  any  perfon,  &c 
for  the  bell  price  or  rent  that  could  be  had  for  the  famt." 

It  was  objected  that  this  was  not  a  fale  or  demife  in  writing  as 
required  by  the  act:  of  parliament.  On  the  other  fide  it  was  con- 
tended, that  this  was  a  fale  and  demife  in  writing,  the  town  clerk 
having  figncd  the  agreement  on  the  part  of  the  corporation,  and  the 
plaintiff  having  on  his  part  given  a  note  in  writing  for  the  purchafe- 
money  :  And  the  cafe  of  Simon  v.  Motivos>  (y)  was  cited  as  being  in 
point. 

But  the  court  were  clearly  of  opinion,  that  neither  the  memoran- 
dum, fo  made  by  the  town  clerk,  cr  the  note  given  by  the  pur- 
chafer, could  be  deemed  a  fale  or  demife  in  writing^io  neither  could 
they  be  joined  together  for  that  purpofe. 

(y)  Ante,  119. 


Vol.  L  K  CHAP. 
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CHAPTER  V. 


Of  the  Stamping  of  Contracts,  Agreements? 
Bills,  Notes,  &c. 


THE  ftatute  44  Geo.  III.  c.  98.  after  reciting,  "  Whereas  the" 
feveral  rates  and  duties  upon  ftamped  vellum,  parchment,  and 
paper,  and  upon  other  articles  and  things  under  the  care  of  the 
commiffioners  for  managing  the  faid  duties,  are  become  very  nu- 
merous, intricate,  and  complicated,  and  it  will  tend  to  give  facility 
to  bufinefs,  and  contribute  materially  to  the  public  benefit  to  con- 
folidate  and  fimplify  the  fame  t"  enacts,  "  That  from  and  after  the 
10th  day  of  October  1804  all  former  duties  (hall  ceafe  ;  and  [a)  in 
lieu  thereof  the  feveral  fums  of  money  and  duties  as  they  are  ref- 
pe&ively  inferted,  defcribed,  and  fet  forth  in  the  column  of  the 
Schedules  marked  A.  and  B.  intituled  England;  (hall  be  raifed,  le- 
vied, collected,  and  paid. 

The  duties  payable  on  agreements,  &c.  which  are  the  fubjccT: 
of  the  prefent  work,  are  all  contained  in  fchedule  A.  and  are  as 
follow  : 

Schedule  A. 

«'  Award  under  hand  and  feal,  or  under  hand  only,  made  in  Eng- 
land, and  whether  the  fame  fhall  or  (hall  not  be  inrolled  of  re- 
cord in  or  made  a   rule  of  any  court,  upon  any  number  of 
words  therein,  not   amounting  to  thirty  common  law  fheet« 
(calculated  at  feventy-two  words  to  each  fheet),  of  which  any 
fuch  award  fhall  confift         —         —        —         £.1  10    o 
And  for  every  entire  quantity  of  fifteen  common  law  flieets, 
(calculated  at  feventy-two  words  to  each  fheet),  of  which 
any  fuch  award,  together  with  any  fchedule,  receipt,  in- 


(a)  Scftion  2. 

ilrument, 
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(Irument,  or  other  matter  put  or  indorfed  thereon  or  an- 
nexed thereto,  fhall  confilt,    (over  and  above    the  firft 
fifteen  common  law  fheets),  a  further  duty  of  £.  I      o     • 
Charter  party,  memorandum  for  charter,  or  any  other  inftrument, 
note,  let:er,  or  other  minument  or  writing,  between  the  capr 
tain,  mafter,  or  owner  of  any  fhip  or  vefTel,  and  any  merchant, 
trader,  or  other  perfon,    in  refpect  to  ihe  freight   or  convey- 
ance of  any  money,  goods,  wares,  merchandize,  or  effects, 
laden  or  to  be  laden  on  board   any    fuch  fhip  or  veiTel,  upon 
any  number  of  words  therein,  not  amounting  to  thirty  com- 
mon law  fheets,(calculated  at  feventy-two  words  to  each  fheet), 
of  which  the  fame  fliall  confilt        —         —         /".  1  10     o 
And  for  every  entire  quantity  of  fifteen  common  law  fheets, 
(calculated  at  feventy-two  words  to  each  fheet),  of  which 
any  fuch  charter-party,  memorandum  for  charter,  or  any 
other  inftrument,  note,  letter,  or  other  minument,   or 
writing,  laft   above  mentioned,  together  with  any  fchc- 
dule,  receipt,  inftrument,  or  other  matter,   put  or  in- 
dorfed therein,    or  annexed  thereto,    fliall  confilt,  (over 
and  above  the  firft  fifteen  common  law  fheets),  a  further 
duty  of  —  —  —  £.  1     9     o 

Agreement  made  in  England  under  hand  only,   where   the  matter 
thereof  fliall  be  of  the  value  of  20/.  or  upwards,  whether  the 
fame  fhall  be  only  the  evidence  of  a  contract,  or  obligatory 
upon   the  parties  from  its  being  a  written  inftrument,  upon 
any  number  of  words,   not  amounting  to  thirty  common  law 
flieets,  (calculated  at  feventy-two  words  to  each  fheet),  of  which 
any  fuch  agreement  fliall  confift       —         —        £>  o   16     o 
AnJ  for  every  entire  quantity  of  fifteen  common  law  flieets,  (cal- 
culated at  feventy-two  words  to  each  fheet),  of  which  any 
fuch  agreement,  together  with  every  fchedule,  receipt,inftru- 
ment,  or  other  matter  put  or  indorfed  thereon  or  annexed 
thereto,  fhall  confilt,  (over  and  above  the  firft  fifteen  com- 
mon law  flieets),  a  further  duty  of        —         £.  o  16     o 

Special  Exemptions,  (b) 

Memorandum  or  agreement  for  any  leafe  at  rack-rent  of  any  mef* 

fuage  under  the  yearly  value  of  five  pounds. 
Memorandum  or  agreement  for  the  hire  of  any  labourer,  artificer, 

manufacturer,  or  menial  fervant. 

(i)  Vide  23  Geo,  III.  c.  58.  f.  4.  when  the  like exemptions  are  made. 

i  K  2  Memoran* 
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Memorandum,  letter,  or  agreement,  made   for   or  relating  to  the 

fale  of  any  goods,  wares,  or  merchandize. 
Memorandum  or  agreement  made  between  mafter  and  mariners  of 

any  coafting  veffel  for  wages. 
Letter  or  letters,  containing  an  agreement  in  refpect  of  any  mer- 
chandize, or  evidence  of  fuch  an  agreement  which  (hall  pafs 
by  the  pott  between  merchants  and  other  perfons  carrying  on 
trade  or  commerce,  and  refiding   and   adlually  being,  at  the 
time  offending  fuch  letters,  at  the  diftance  of  50  miles  from 
each  other.  * 
Bill  or  note  of  lading  for  any  goods  or  merchandize  to  be  ex- 
ported —  —  —         £-o     3     o 
Proteft             —             —                  —  —  050 
Notarial  aft,  any,  whatfoever              —             —  050 
Procuration         —             —             —             —  100 
PromifTory   note,  or  other  note,  for  the  payment  of  money  to  the 
bearer  on  demand  (which  may  within  three  years   after  the 
date  thereof,  but  not  at  a  later  period,  be  re-iffued  from  time 
to  time  after  payment  at  any  place)  where  the  fum  exprefied 
therein,  or  made  payable  thereby,  (hall  not  exceed  one  pound 
and  one  fhilling          —         —             —             £.003 
where  the  fum  fliall  exceed  one  pound  and  one  (hilling,  and 
not  exceed  two  pounds  and  two  (hillings           £.006 
where  the  fum  (hall  exceed   two  pounds  and   two  (hillings, 
and  not  exceed  five  pounds  and  five  (hillings      £.  o     o     9 
where  the    fum  fliall   exceed  five  pounds  and   five   (hillings, 
and  not  exceed  twenty  pounds             —            £.  o     I     o 

Bill  of  exchange,  draft,  order,  or  promiflbry  or  other  note,  for  the 
payment  of  money  to  the  bearer  on  demand,  where  the  fum 
expreffed  therein,  or  made  payable  thereby,  fliall  amount  to 
forty  (hillings,  and  (hall  not  exceed  five  pounds  and  five  (hil- 
lings —  —  —  £.  o     o     8 

Bill  of  exchange,  draft,  order,  or  prorniffory  or  other  note,  payable 
otherwife  than  to  the  bearer  on  demand,  where  the  fum  ex- 
preffed therein  or  made  payable  thereby,  (hall  amount  to 
forty  (hillings,  and  (hall  not  exceed  five  pounds  and  five 
(hillings  —  —  —  £.  o     I      o 

Bill  of  exchange,  draft,  order,  or  prorniffory  or  other  note,  for  the 
payment  of  money  where  the  fum  (hall  exceed  five  pounds 
five  (hillings  and  not  exceed  30/.  —  —  £.016 
where  the  furn  (hall  exceed  30/.  and  not  exceed  5c/.  020 

*  Fide  32  Geo.  Ill,  c.  51.  where  the  fame  exemption  is  made. 

where 
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where  the  fum  fhall  exceed  5c/.  and  not  exceed  100/.  £.0  3  o 
where   the   fum  (hall  exceed  100/.   and  nor  exceed 

200';  —  —  —  040 

where  the   fum  (hall   exceed  200/.  and  not  exceed 

500/.  —  —  —  050 

where  the  fum  fhall  exceed   500/.  and  not  exceed 

1000/.  —  —  —  076 

where  the  fum  (hall  exceed  ioco/.  —  o   10     o 

Foreign  bill  of  exchange  (r)  which  fhall  be  drawn  in  fetts  accord- 
ing to  the  cultom  of  merchants,  where  the  fum  exprefTed  in 
fuch  bill,  or  made  payable  thereby,  fhall  not  exceed  100/.  for 
each  and  every  bill  in  each  fett.         —      —         £.010 

So  drawn  in  fetts,  where  fuch  fums  fhall  exceed  10c/.  and  not  ex- 
ceed 200/.  for  each  and  every  bill  in  each  fett     —    £.  o     2     o 

So  drawn   in  fetts,  where  fuch  fum  fhall  exceed  200/.  and  not  ex- 
ceed 500/.  for  each  and  every  bill  in  each  fett  £.  o     3     o 

So  drawn  in  fetts,  where  fuch  fum  fhall  exceed  500/.  and  not  ex- 
ceed 1000/.  for  each  and  every  bill  in  each  fett         £.  o     40 

So  drawn  in  fetts,  where  fuch  fum  fhall  exceed  1000/.  for  each  and 
every  bill  in  each  fett  —  —  £>  o     5     o 

Conditional  Exemption . 

Bills  of  exchange,  promifTory  and  other  notes  and  bills  iflued  by 
the  governor  and  company  of  the  Bank  of  England,  exempted 
on  condition  of  the  faid  governor  and  company  paying  yearly 
32,000/. 

Special  Exemptions. 

Drafts  and  orders  for  the  payment  of  money  to  bearer  on  demand 
upon  any  banker,  or  perfon  or  perfons  acting  as  a  banker, 
and  refiding  or  tranfadung  the  bufinefs  of  a  banker  within  ten 
miles  of  the  place  at  which  fuch  draft  or  order  fhall  be  drawn 
or  given,  and  which  place  fhall  be  exprefTed  in  or  upon  fuch 
draft  or  order. 

Bill,  remittance  bill,  certificate,  and  all  other  bills  of  what  nature 
or  defcription  foever,  drawn  by  commiiTioned  officers,  mafters, 
or  furgeons  in  the  navy,  for  wages  or  pay,  or  by  the  commiilioners 
of  his  Majefty's  navy,  or  by  the  commifTioners  for  victualling  his 

(c)  This  claufe  can  only  relate  to  foreign  litis  drawn  in  this  cm/ilry,  and  naf 
i*  (uch  as  art  made  abroad.  Vide  7  Term  Rep.  60 1. 

K  3  Majefty'j 
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Majefty's  navv,  or  by  the  commiflioners  for  taking  care  of  fick  and 
wounded  feamen,  or  by  the  commiflioners  for  managing  the  tranf- 
port  fervice,  upon  and  payable  by  the  treafurer  of  his  Majefly's 
navy. 

By  the  ftatute  31ft  Geo.  III.  c  25.  f.  19.  (which  is  flill  in  force, 
except  as  to  the  duties,  (d) )  it  is  declared,  that  no  bill  of  exchange, 
promiflbry  note,  or  other  note,    draft,  or  order,  nor   any  receipt, 
riifcharge,  acquittance,  note,  or  memorandum,  unlefsduly  (lamped, 
(hall  be   received  in  evidence   in  any  court  of  juftice  whatever  : 
and  the  commiflioners  of  (tamps    are    thereby   prohibited  from 
{lamping  any  bill  of  exchange,  &c.  after  it  is  iflued.     If,  however, 
the  commiflioners  exceed  their  authority,  and  (lamp  a  bill,  &c.  af- 
ter it  is  iflued,  it  then  becomes  a  valid  inflrument ;   and,  in  an  ac- 
tion brought  thereon,  the  court  will  not  enquire  how,  and  at  what 
time  it  was  (tamped.  * 

By  the  ftatute  39  Geo.  III.  c.  107.  feci.  4.  (e)  it  is  enacled, 
«  That  the  duties  thereby  granted  on  any  bill  of  exchange,  promif- 
fory  note,  or  other  note,  (hall  be  paid  by  the  perfon  or  perfons 
giving  the  fame."  And  by  feci.  5.,  "  No  bill  of  exchange  required 
to  be  (lamped  by  that  a£l,  (hall  be  re-iflued  under  any  pretence 
whatever." 

By  the  ftat.  43  Geo.  III.  c.  127.  f.  5.  (/)    after  reciting  that 
by   the  (latute   37  Geo.  III.  c.  136.  f.   1.   it  is   enaeled,  "that 
it  (hall  be  lawful   for   the  commiflioners,  or  their  officer,   upon 
payment   of  the  duty  and  a  penalty  of  .five   pounds  in   the  faid 
acl  mentioned,  to  (lamp  any  vellum,  parchment,  or  paper,  where- 
upon any  inflrument,  matter  or  thing,  (except  bills  of  exchange, 
promiflbry  notes  or  other  notes,  drafts,  or  orders,)  (hall  have  b:en 
or  (hall  be  engrofied,  printed,  or  written,  liable  in  refpecl  there- 
of to  be  flamped,  with  a  flamp  or  (lamps  of  a  particular  denomina- 
tion or  value,  and  whereon  there  is,  or  (liall  be  in  prefied  any  (laTipor 
(lamps  of  a  different  denomination,  but  of  an  equal  or  greater  v.lue, 
in  certain  cafes  therein  mentioned  :"  And  in  the  fame  feclion,  after 
reciting,  "  whereas  it  is  expedient    to  permit  the  fame  to  be  done 
without  payment  of  the  faid  penalty,"  it  is  enacled,  "  that  it  (hall 

(d)  Vide  44  Geo.  III.  c.  08.  f.  8.         *  Wright  v.  Riley,  Peake,  173. 

(e)  This  fefiion  of  the  act   is  alfo  in  force    by  the  44  Geo.   III.  C.  98. 

(/)    This  and  the  following  feclion  art   Ukewifc  in  for  a  by  the  44.  Geo. 
111.  c.  98.  f.  8. 

be 
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be  lawful  for  the  faid  commiflioners, or  their  ofTicer  from  and  after  the 
paffing  of  this  a£t,  to  (lamp, or  caufe  to  be  damped,  any  fuch  vellum, 
parchment  or  paper  (except  as  aforefaid)  in  any  of  the  cafes  herein 
before  mentioned,  without  payment  of  the  faid  penalty  of  five 
pounds  required  by  the  faid  recited  a£l ;  and  every  inftrument, 
matter,  or  thing  fo  (lamped,  (hall  have  and  be  deemed  of  the  like 
force  and  validity  as  if  the  faid  penalty  of  five  poundsjhad  been  paid 
purfuant  to  the  direction  of  the  faid  act." 

And  by  the  6th  feci  ion  of  the  fame  ftatute,  it  is  enacted,  "  that 
every  inftrument,  matter,  or  thing,  although  (lamped  or  imprclTed 
with  any  (lamp  of  greater  value  than  the  (lamp  required  by  law, 
fhall  be  valid  and  effectual,  provided  fuch  (lamp  (hall  be  of  the 
denomination  required  by  law  for  fuch  inftrument,  matter,  or 
thing  ;  any  ftatute,  law,  or  ufage,  to  the  contrary  notwithfland- 
big." 

Before  the  pafling  of  this  ftatute,  an  action  was  brought  upon  a 
promiflbry  note  by  the  indorfee,  and  at  the  trial  the  (lamp  on  the 
note  appeared  to  be  a  feven pilling  deedjlamp.  Lord  Kenyon>  Ch.  J. 
held,  that  the  note  could  not  be  received  in  evidence ;  and  th« 
plaintiff  was  accordingly  nonfuited.  (g) 

So,  in  the  cafe  of  Chamberlain  v.  Porter,  {hi)  it  was  held,  that  a 
promiflbry  note  drawn  before  the  37  Geo.  III.  c.  136.  upon  a  re- 
ceipt (lamp  of  equal  value  with  that  required  for  a  promiflbry  note, 
is  not  available  in  law. 

Upon  the  claufe  of  exemption  in  former  acts,  in  favour  of  drafts 
<lrawn  on  bankers,  it  has  been  holden,  (*')  that  the  perfon  on 
whom  a  draft  is  drawn,  mud  be  a  bond  fide  banker  ;  and  that  a 
draft  on  a  banker,  po(l-dated,  and  delivered  before  the  day  of  the 
date,  though  not  intended  to  be  ufed  till  that  day,  muft  be  (lamped. 
And,  according  to  the  fpecial  exemptions  in  the  44  Geo.  III.  c.  98. 
(k)  the  place  where  the  draft  is  drawn,  ought  to  be  truly  dated. 

By  the  ftat. 44  Geo.  III.  c.  98.  f.  20.  it  is  enacted,"  That  no 
promiflbry  note  or  other  note  for  the  payment  to  the  bearer  on  de- 

(g)  Manning  v.  Livie,  fittings  after  Mich.  Term,  1796.  Baxky  en 
£ilh,  20-  2  eJ.   Seealfo  Farr.  v.  Price,  1  F.alt  Rep   5$.  S.  P. 

(/>)  1  New  Rep.  C.  B.  30.    But  fee  Tvytor  v.  Hague.  2  Eaft  Rep.  414. 

(1)  Aden  v.  Keeves,  1  Eall  Rep.  435.  Whiiwdl  T.  Btnnttt,  3  Bo».  and 
Pul.  55c;.  (i)   Vidt  ante,  133. 

K  4  mand, 
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mand,  of  any  fum  of  money  exceeding  the  fum  of  twenty  pounds 
(fave  and  except  promiflbry  notes  or  other  notes  for  the  payment 
by  or  on  account  of  the  Bank  of  Scotland,  or  Royal  Bank  of  Scot- 
land, or  the  Britifh  linen  company,  to  the  bearer  on  demand,  of  the 
fum  of  one  hundred  pounds,)  {hall  be  re-iflued  on  any  pretence 
whatever ;  but  when  and  as  foon  as  any  fuch  note  for  the  pay- 
ment of  any  fum  of  money  exceeding  twenty  pounds,  fave  and 
except  fuch  note,  for  one  hundred  pounds  as  aforefaid,  mail  be 
paid  by  or  under  the  order  or  authority  of  the  perfon  or  perfons  by 
whom  or  on  whofe  account  the  fame  was  figned,  or  his,  her,  or  their 
executors,  administrators,  or  affigns,  or  in  purfuance  of  any  direc- 
tion, nomination,  or  appointment  for  the  payment  thereof,  con- 
tained or  exprtfied  in  or  upon  any  fuch  note,  the  fame  {hall  be 
taken  and  couftrued  to  be  thereupon  wholly  difcharged,  vacated, 
and  fatisfied,  and  {hall  be  no  longer  negotiable  or  transferable  to 
any  intent  or  purpofe  whatever,  but  {hall  be  forthwith  cancelled  ; 
and  if  anyperfon  or  perfons  (hall  illue,  utter,  or  negotiate,  or  caufe 
to  be  iffued,  uttered  or  negotiated,  any  fuch  promiflbry  note,  or 
other. note  after  any  fuch  payment  thereof  as  aforefaid,  or  if  any 
perfon  or  perfons,  by  whom  fuch  payment  as  aforefaid,  {hall  be 
made,  fhall  neglect  or  refute  to  cancel  the  fame,  or  caufe  the  fame 
to  be  cancelled,  every  fuch  perfon  or  perfons  fo  offending  {hall,  for 
every  fuch  offence,  forfeit  the  fum  of  twenty  pounds." 

And  by  the  24th  feci  ion  of  the  fame  act  it  is  enacled,  c«  That 
In  any  cafe  where  it  {hall  appear  to  the  comrnifuoners  of  his   Ma- 
jefty's  {tamp  duties,  upon  oath  or  affirmation,  to  be  made  before 
any  one  or  more  of  the  fa  id"  commiflioners,  or  otherwife  to  their 
fatisfaclion,  that  any  inltrument,   matter,  or  thing  whatfoever,  ex- 
cept billsof  exchange,  promiiTory  notes  or  other  notes,  drafts,  orders, 
or  receipts,  required  by  law  to  be  ftamped,  hath  not  been  duly 
ftamped  with  a  ftamp  of  the. value  by  this  act  required,  either  by 
accident  or  inadvertency,  or   from  urgent  neceflity  or  unavoidable 
circumftancts,  and  without  any  wilful  delay  or  intention  in  any  party 
to   evade    the   duties  by  this  act  impofed,    or  to   defraud  his  Ma- 
jetty  thereof,  and  fuch  inftrument,  matter  and  thing  fhall  be  brought 
to  the  faid  commiflioners  to  be  {tamped. within  twelve  months  af- 
ter the  making  or  execution  thereof,  it  mail  be  lawful  for  fuch 
commiflioners  to  remit  the  penalty,  or  any  part  thereof,  as  they 
{hall  deem  expedient/' 

It  fhould  here  be  obferved,  that  the  cafes  winch  will  be  brought 
before  the  reader  in  the  remaining  part  of  this  chapter  have  all 

been 
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been  determined  upon  former  (lamp  acts.  But  as  thofe  a£ts  relate 
to  duties  payable  on  the  fame  kind  of  inftruments  as  are  mentioned 
in  the  prefent  ftamp  ac~t,  44  Geo.  III.  c.  98.,  and  as  this  a£t  ufes 
nearly  the  fame  words  as  the  former  ads,  it  is  conceived  the 
following  cafes  will  be  found  ufeful  in  theconftruciion  of  the  pre- 
fent (lamp  act.  I  (hall  therefore  confkier  them  in  the  following 
order : 

1 .  Of  Agreements  made  Abroad. 

2.  Of  a  written  Acknowledgement  of  a  Debt. 

3.  Of '  dijlincl  andfeparate  Agreements  m  one  Stamp. 

4.  Of  altering  an  Agreement,  fcsV.  after  it  is  executed. 

5.  Of  the   Exemption  of  the  Duties  upon    GontraBs  relating  to  the 
Sale  of  Goods. 

6.  Of  the  Exemption  of  the  Duties  upon  Letters  pajfing  by  the  Pol} 
between  Merchants  and  others,  &c. 


I.  Of  Agreements  made  Abroad. 

In  the  cafe  of  Ximenes  v.  Jaques,  (/)  a  wager  was  made  of  100 
guineas,  and  the  expences  or"  travelling  "  that  the  plaintiff  would 
not  go  240  miles  in  24  hours,  in  a  poft-chaife  and  pair  of  horfes, 
being  allowed  to  change  poft-chaifes  and  horfes  as  often  as  he  pleaf- 
ed  ;  the  expences  not  to  exceed  the  ufual  expences  of  travelling  on 
the  poft-roads  in  England.  The  plaintiffperformed  the  journey  in 
21  hours  and  a  half. 

The  plaintiff  and  defendant  were  officers  on  board  the  Belvidert 
Eaft  Indiaman ;  the  wager  was  made  at  fea,  and  the  paper 
containing  the  particulars  of  it  was  dated  "  Ship  Belvidert  October 
"  2,  1793,  long.  63.  lat.  37.-,"  and  the  agreement  had  been,  in  fact, 
there  reduced  into  writing. 

This  paper  vtas  produced,  and  not  being  ftamped,  was  objedled 
to,  on  the  ground  that  the  declaration  being  on  an  agreement, 
the  paper  containing  that  agreement  fhould  have  an  agreement 
ftamp. 

It  was  anfwered,  that  the  agreement  bore  date  a,t  fea,'  and 
therefore  not  being  made  within  this  kingdom,  a  ftamp  was  not  re- 
quired. 

(/)  lEfp.  Rep.  311. 

Lord 
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Lord  Kenyan,  Ch.  J.  was  of  that  opinion,  and  received  the  agree- 
ment. 

So,  in  the  cafe  of  Winbled  v.  Malmberg,  (m)  which  was  an 
action  of  ajfumpjit  for  feamens'  wages.  The  plaintiff  and  defend- 
ant were  both  Swedes,  and  the  veffel  a  Swedijh  veffel. 

On  the  trial,  a  paper  was  produced  which  was  made  originally 
in  Sweden ;  it  contained  the  {hip's  articles,  with  the  names  of  the 
feamen  on  board,  and  the  wages  they  were  to  receive.  It  alfo 
contained  an  account  of  any  change  that  took  place  in  the  crew, 
fuch  as,  if  any  of  them  had  deferted,  thofe  who  had  been  hired  in 
their  (lead,  in  the  courfe  of  the  voyage  :  Among  others,  the 
plaintiff  had  been  hired  in  London  on  the  1  ft  of  June  1795  ;  his 
name  was  there  found  entered,  and  the  entry  of  the  wages  he  was 
to  receive  was  four  dollars  per  month. 

By  the  regulations  of  the  court  of  Sweden,  this  paper  is  lodged 
in  the  conful's  hands  in  London. 

It  was  contended  for  the  plaintiff  that  this  paper  fhould  not 
be  given  in  evidence,  as  it  was  offered  in  proof  of  an  agreement 
for  a  hiring  at  a  certain  rate,  and  was  not  ftamped. 

Eyre,  Chief  Juftice,  over-ruled  the  objection.  His  lordfhip  faid, 
it  was  not  an  agreement  between  the  parties,  but  a  regulation 
made  by  the  court  of  Sweden  for  public  purpofes,  and  evidenced 
by  their  conful. 

Bui  if  an  inftrument  be  executed  in  a  foreign  country,  and  by 
the  laws  of  that  country  a  (tamp  is  required,  the  party  who  holds  it 
cannot  recover  upon  it  in  this  country,  unlefs  it  is  ftamped  with 
the  proper  (lamp  required  by  the  laws  of  the  foreign  country. 

Thus,  in  the  cafe  of  Jives  v.  Hod/on,  (n)  which  was  an  action 
by  the  plaintiff,  who  was  a  failor,  againft  the  defendant,  who  was 
a  captain  of  a  Weft  India  fhip,  called  the  Neill  Malcolm,  to  re- 
cover the  amount  of  wages  for  the  voyage  or  run  from  Jamaica 
to  London.  On  the  trial,  it  was  proved  that  the  defendant  engaged 
the  plaintiff  on  the  25th  day  of  July  1796,  at  Savannah  U  Mar,  in 
Jamaica,  for  the  homeward  voyage,  for  the  fum  of  5©  guineas; 
and  gave  him  the  following  note  : 


(m)  1  ETp.  Rep.  454. 

(«)  2  Efp.  Rep.  52S.    7  Term  Rep.  241.  S.  C. 


"  Three 
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"  Three  days  after  the  arrival  of  the  fhip  Neill  Malcolm  at  her 
'*  moorings  In  the  river  Thames,  I  promife  to  pay  William  /lives 
"  5°  guineas,  if  he  does  his  duty  as  an  able  feaman  on  board  the 
«  faid  flii p. 

"  Jamaica,  July  25,    1 796".  J.  HodjonV 

The  plaintiff  proved  the  defendant's  hand-writing  to  the  note, 
and  the  neceffary  averments  in  the  declaration  which  entitled  him 
to  recover. 

In  anfwer  to  this  cafe  the  defendant  called  a  clerk,  from  the 
office  of  the  fecretary  of  (late,  who  produced  the  ads  of  affem- 
bly  of  the  ifland  of  Jamaica,  by  one  of  which  a  ftamp  duty  of  is.  3d. 
was  impofed  on  every  fheet,  or  piece  of  paper,  whereon  was  writ- 
ten any  promillory  note  above  20/.  and  not  exceeding  5c/.,  and  fo 
progre (lively.  The  note  in  queftion  not  being  ftamped,  the  coun- 
sel for  the  defendant  contended  it  could  not  be  given  in  evi- 
dence. 

On  the  other  fide  it  was  contended,  that  this  was  a  mere  reve- 
nue law  of  that  country,  by  which  the  courts  of  this  country  were 
not  bound. 

But  Lord  Kenyan  Ch.  J.  faid,  "  In  deciding  on  inftrument* 
made  abroad,  I  think  we  are  bound  to  confider  the  laws  of  that 
country  where  the  contract  is  made  ;  and  if  they  are  not  obliga- 
tory by  fuch  laws,  they  cannot  be  enforced  here.  By  the  law  of 
Jamaica,  given  in  evidence,  the  inftrument  produced  would  be 
invalid  for  want  of  a  ftamp.  I  am  therefore  of  opinion,  that  we 
cannot  give  it  validity  here.  However,  let  the  plaintiff  take  a  ver- 
dict, with  liberty  for  the  defendant  to  fet  it  afide,  and  that  a  non- 
fuit  be  entered." 

In  the  following  term  a  motion  was  made  to  fet  afide  tht 
verdict,  and  for  leave  to  enter  a  nonfuit.  The  court  were  of  opinion, 
that  the  paper  writing  was  a  promifTory  note,  though  not  nego- 
tiable, and  as  it  was  not  ftamped,  according  tot  he  laws  of  Jamaica, 
it  could  not  be  received  in  evidence.  But  as  there  was  a  count 
upon  a  quantum  meruit  which  was  not  confidered  at  the  trial,  the 
court  ordered  a  new  trial  in  order  to  give  the  plaintiff  an  oppor- 
tunity of  recovering  on  that  general  count. 


2.  Of  a  written  Acknowledgement  of  a  Debt, 

A  mere  written  acknowledgement  of  a^debt  need  not  be  ftamped. 

Thui, 
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Thus,  in  the  cafe  of  Fijher  v.  LeJIie,  (o)  which  was  an  atYion 
formoney  lent,  and  for  money  due  on  account  ftated.  And  to 
eftablifh  part  of  the  demand,  the  plaintiff  produced  a  flip  of  paper, 
figned  by  the  defendant  in  the  following  form :  «*  I.  O.  U.  eight 
guineas."  It  was  contended,  on  behalf  of  the  defendant,  that  this 
paper  ought  to  have  been  ftamped  either  as  a  promifTory  note,  or 
a  receipt  for  money. 

But  Eyre,  Ch.  J.  faid,  that  he  was  of  opinion,  that  it  was  merely 
an  acknowledgement  of  a  debt,  and  neither  a  promifTory  note,  or  a 
receipt ;  and  admitted  it  in  evidence. 


3.  Of  dijlincl  andfeparate  Agreements  on  one  Stamp, 

In  the  cafe  of  Rob/on  v.  Hall,  (p)  which  was  an  atlion  of  af- 
fumpfit  on  an  agreement,  whereby  the  defendant  "  betted  the 
«  plaintiff  150/.  to  100/.  that  he  did  not  find  two  geldings  to  trot 
««  32  miles  in  two  fuccefhve  hours,  carrying  the  faid  Mr.  Robfon, 
**  and  no  one  elfe."  It  was  afterwards,  by  an  indorfement  on  the 
agreement,  agreed,  '«  that  the  bet  fhould  be  doubled." 

The  declaration  contained,  1  ft.  a  count  on  a  bet  of  300/.  to 
200/. ;  2dly,  on  the  lft  bet  of  150/.  to  iog/.  ;  and  laftly,  a  count 
on  another  bet  of  150/.  to  100/. 

There  was,  however,  but  one  ftarap  on  the  agreement,  and  it 
was  objected  that  there  ought  to  have  been  two  (lamps  j  for  that 
they  were  diftinct  and  feparate  tranfactions. 

And  of  this  opinion  was  Lord  Kenyan,  Ch.  J.  But  he  ruled, 
that  as  there  was  a  count  on  each  agreement,  the  plaintiff  might 
recover  one  fum  of  150/.  on  the  agreement  which  was  ftamped. 


4.  Of  altering  an  Agreement,  &c.  after  it  is  executed. 

When  a  bill  of  exchange,  or  written  agreement  has  been  once 
executed  by  the  parties,  any  fubfequent  alteration  therein  will  re- 
quire a  new  (lamp. 

(0)  1  Efp.  Rep.  426.  (j>)  Peake's  Cas.  N.  P.  127. 

Thus, 
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Thus,  in  the  cafe  of  Bcnvman  v.  Nicholt  (q)  which  was  an  adtion 
by  theindorfee  of  a  bill  of  exchange  againft  the  acceptor.  It  ap- 
peared, at  the  trial,  that  the  bill,  which  was  drawn  on  a  proper 
ftamp,  was  originally  d-ited  on  the  2d  of  September  1793,  payable 
twenty  one  days  alter  dale,  and  while  it  continued  in  the  hands  of 
the  drawer  it  was  altered,  with  the  confent  of  the  acceptor,  to  be 
nude  p?.yable  fifty-one  days  after  date,  and  with  the  like  confent 
was  again  reltored  to  twenty-one  days  after  date,  and  the  date  of 
it  brought  forward  from  the  2d  to  the  14th  September.  This  laft 
alteration  was  made  on  the  30th  September,  the  bill  being  then  over 
due,  according  to  the  original  tenor  of  it.  After  all  thefe  alter- 
ations it  was  negotiated,  and  came  into  the  hands  of  the  plaintiff. 
The  obje&ion  taken  at  the  trial  was,  that  the  laft  alteration  made 
it  to  all  intents  a:id  purpofes  a  new  bill,  and  therefore  it  ought  to 
have  been  drawn  on  a  new  ftamp  ;  otherwife,  after  a  bill  had  been 
once  drawn  on  a  proper  ftamp  between  the  fame  parties,  they 
would  never  make  ufe  of  a  new  ftamp  again  for  any  fubfequent 
tranfa&ion  of  that  fi»rt ;  but  it  would  only  be  necefTary  for  thein 
to  alter  the  dates,  and  give  the  inltrument  a  new  currency. 

Lord  Kenyan,  Ch.  J.  was  of  this  opinion,  and  nonfuited  the 
plaintiff. 

And  the  court,  upon  a  rule  obtained  to  fhow  caufe  why  the  non- 
fuit  fhould  not  be  lei  afide,  were  clearly  of  opinion,  that  the  non- 
fuit  was  proper  ;'  for  that,  at  the  time  when  the  laft  alteration  was 
made  the  operation  of  the  bill,  as  it  originally  ftood,  was  quite 
fpent ;  th«t  it  was  a  new  and  diftinft  tranfaction  between  the 
parties ;  and  that  therefore  there  ought^  to  have  been  a  new 
liamp. 


5.  Of  the  Exemption   of  the  Duties  upon  Contrails 
relating  to  the  Sale  of  Goods. 

Upon  the  exemption  made  in  the  ftat.  23  Geo.  3."  c.  58.  f.  4. 
relating  to  the  fale  of  goods,  (and  which  is  precifely  the  fame  a* 
that  contained  in  the  44  Geo.  3.  c.  98.)  it  has  "been  determined, 
that  an  agreement  to  indemnify  from  any  lofs  on  the  refale  of 

(q)  5  Term  Rep.  537  ,Efp.  Rep.  81.  S.  C  .  See  Stonelaie  r.  Babh. 
5  Bur.  2673.  S.  P.  and  fee  the  ftat.  35  Geo.  III.  c.  63.  f.  ,3  where  it 
u  exprefsly  provided  that  (under  certain  re/lri^onsj  any  alteration  in  a  policy 
ofaJfurur.ee,  after  it  is  executed, Jball  not  require  an  additional Jlamp  duty. 

goods 
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goods  puvchafcd  by  a  broker  for  his  principal,  need  not  be  (lamped, 
it  being  a  contract  relating  to  the  fale  of  goods. 

Thus,  in  the  cafe  of  Curry  v.  Eden/or,  (r)  the  plaintiff,  through 
the  medium  of  the  defendant  his  broker,  had  made  two  purchafes 
of  cotton,  the  one  of  50  bags  from  Bateman,  the  other  of  40  bags 
from  Entivijle  :  and  the  defendant  engaged  for  half  per  cent,  to 
indemnify  the  plaintiff"  from  any  lofs  on  the  refale  of  them . 

At  the  trial,  before  Lord  Kenycn,  the  plaintiff  gave  parol  evi- 
dence of  the  contract  of  indemnity  between  him  and  the  defend- 
ant ;  and  for  further  proof  called  upon  the  defendant  to  produce 
his  book,  upon  infpedtion  of  which  it  appeared  that  the  defend- 
ant had  entered  a  minute  of  the  contract  between  the  plaintiff  and 
Bateman  and  Entwife,  for  the  purchafe  of  the  cottons,  at  the  bot- 
tom of  which  had  been  written  the  letter  "  G,"  which  was  a  pri- 
vate mark  of  the  defendant's,  and  was  explained  by  his  clerk  to 
mean  guarantee.  It  was  objected,  on  the  part  of  the  defendant, 
that  this  entry,  having  been  produced  as  written  evidence  of  the 
contract,  ought  to  have  been  fiamped  by  virtue  of  the  23  Geo.  3. 
c.  58.  which  requires  a  ftamp  on  every  piece  of  paper  upon  which 
any  agreement  fhall  be  written,  whether  the  fame  fhall  be  only 
evidence  of  the  contract,  or  obligatory  on  the  parties  from  its 
being  a  written  inftrument. 

This  queftion  was  referved  for  the  opinion  of  the  Court  of 
King's  Bench,  and  upon  argument  it  was  obferved  by  the  coun- 
sel for  the  defendant,  that  the  written  entry  ought  to  have  been 
(lamped,  by  virtue  of  the  firfl  fedtion  of  the  act,  and  could  not  be 
confidered  as  coming  within  the  exemption  in  the  fourth  feclion, 
which  meant  only  contracts  relating  to  the  fale  of  goods  as  between 
vendor  and  vendee,  and  could  not  be  taken  to  extend  to  other  than 
the  contracting  parties. 

But  the  court  were  of  opinion,  that  this  was  not  fuch  an  agree- 
ment as  was  required  to  be  (lamped  :  for  it  was  made  at  the 
time  of  the  original  contract  of  fale  of  the  goods,  and  related  to  tht 
fale  of  them. 

But  an  agreement  between  merchants,  that  one  fhall  take  a 
(narein  the  outfit  of  a  (hip  and  the  adventure,  is  not  an  agreement 
for  or  relating  to  the  fale  of  goods,  within  the  provifo  contained 
in  the  4th  fection  of  the  23  Geo.  3.  c.  58.  (s) 

(r)  3  Term  Rep.  524.         [t)Fide  Leigh  v.  Banner,  1  Efp.  Rep.  403. 

I  So, 
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So,  in  the  cafe  of  WaelJington  and  others  v.  Brijloiv  and  others, 
executors  of  Simmons,  (/)  which  was  in  action  of  ajfumpfit,  for 
breach  of  the  following  agreement  : 

"  Agreed  this  13th  of  November  1799,  to  give  the  undermen- 
tioned gentlemen  at  the  rate  of  10/.  per  ioo  weight,  for  the  quan- 
tities of  hops  as  attached  to  their  refpe&ive  names,  to  be  in  pockets 
and  delivered  at  Wbitjlable. 
(Signed,)  Henry  Simmon;,  Wtn.  Francis,  all  his   growth 

Win.  Francis,  &c.  See.  about  23  acres. 

(Here    followed    fcveral    other     Henry  Simmons,  do.  22. 

fignatures.)  (Here    followed    feveral    other 

names   with    their  refpe£lire 
quantities.) 
(Signed)  S.  F.  Waddington  &  Co." 

On  the  trial  it  was  proved,  that  it  was  cuftomary  in  Kent  for 
purchafers  of  hops  to  enter  into  agreements  while  the  hops  are 
growing  for  the  delivery  at  a  future  time,  and  that  when  no  parti- 
cular time  is  fpecified  in  fuch  agreements  for  the  delivery,  it  is 
underftood  to  be  within  a  reafonable  time  after  the  hops  are 
picked  and  dried.  On  the  produ&ion  of  the  above  agreement  it 
was  objected  that  it  could  not  be  received  in  evidence,  inafmuch 
as  it  was  not  ftamped ;  and  the  learned  judge  («)  being  of  that 
opinion,  the  plaintiffs  were  nonfuited. 

And  the  Court  of  Common  Picas,  upon  a  rule  to  fet  afide  the 
nonfuit,  concurred  in  opinion  with  his  lordlhip  :  the  rule  was  there- 
fore difcharged. 

Lord  Alvanky,  Ch.  J.  faid,  "  By  this  contrail  the  vendor  un- 
dertook to  fell  to  the  plaintiffs  the  whole  produce  of  twenty-two 
acres  in  his  poffeffion,  and  if  he  had  fold  one  bufhel  to  any  other 
perfon,  he  would  have  been  liable  to  an  action.  He  agreed  to 
fell  the  whole  produce  of  the  land  in  a  certain  ftate  :  the  firft 
term  of  the  agreement  is,  that  he  will  fell  the  whole  produce  of 
the  land  ;  and  the  fecond,  that  it  fhall  be  in  a  certain  ftate  at  the 
time  of  delivery.  It  is  therefore  an  agreement  for  the  fale  of 
goods,  wares,  and  merchandize,  and  fomething  more :  I  think  the 
agreement  is  not  within  the  exemption  of  the  itatute." 

Heath,  J.  "  It  appears  to  me  that  the  fubject  matter  of  this 
agreement  mud  be  taken  with  reference  to  the  time  at  which  the 
contract  was  made.  Now  at  that  time  the  hops  did  not  exift  in 
the  ftate  of  goods,  wares,  and  merchandize." 

,  (t)  2  Bof.  and  Pul.  452.         (a)  Hotham, 

R,aie 
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Rocke,  J.  "  The  object  of  the  legiflature  in  introducing  the 
exception  of  the  4th  fecliou  was  to  prevent  the  duty  which  had 
been  impofed  by  the  ift  fection  upon  all  agreements  generally, 
from  impeding  ordinary  commercial  tranfadtions.  But  the  fub- 
ject  of  the  prefent  agreement  is  a  fpeculative  bargain  relative  to 
things  not  in  ejj'a  at  the  time  when  the  contract  was  made.  It 
does  not  appear  to  me  therefore  to  fall  within  the  meaning  of 
the  exception." 

Chambre,  J.  "  There  is  a  little  ambiguity  in  the  terms  of  this 
agreement,  but  that  has  been  cleared  up  by  the  parol  teftimony. 
Indeed  the  declaration  puts  the  matter  beyond  all  doubt,  for  it 
dates  the  contract  to  be  for  the  fpecific  produce  of  twenty- 
two  acres  of  land,  alledged  to  be  in  the  poffefiion  of  the  vendor. 
Now  the  (tatute  only  exempts  contracts  for  the  fale  of  goods, 
wares,  and  merchandifes.  But  this  contract  gives  the  vendee  an 
intereft  in  the  whole  produce  of  that  part  of  the  vendor's  farm 
which  confifts  of  hop  grounds.  If  the  vendor  had  grubbed  up  the 
hops,  or  had  refufed  to  gather  or  dry  them,  it  would  have  been  a 
breach  of  the  contract.  Though  I  admit  that  a  contract  for  the 
fale  of  fo  many  hops  as  twenty-two  acres  might  produce,  to  be 
delivered  at  a  diftant  day,  might  fall  within  the  exemption  of  the 
a£t,  notwithftanding  the  hops  were  not  in  the  ftate  of  goods, 
wares,  and  merchandifes,  at  the  time  of  the  contract  made  ;  yet 
I  cannot  think  the  prefent  agreement  within  that  exemption,  fince 
it  gives  an  intereft  to  the  vendee  in  the  produce  of  the  vendor'* 
land." 

So,  in  the  cafe  of  Buxton  and  another  v.  Bedall  and  another,  (v) 
which  was  alfo  an  action  upon  the  following  agreement : 

«  Jofeph  and  Thomas  Bedall,  order  of  Buxton  and  Campjly,  four 
"  mules,  228  fpindles  each,  3  wheels,  16  inch  rollers,  and  on© 
"  15  inch,  13  inch  fpindles,  iron  top  roller,  a  fufficient  number 
"  of  change  pinions,  twift  wheels  from  30  to  42  teeth,  advancing 
"  two  each  time,  a  fet  of  clearers  for  each  wheel,  leaded  and 
"  covered.  The  wheels  are  to  be  complete  and  good  5s.  yd. 
"  per  fpindle  ;  payment  half  ready  money,  and  the  remainder  in 
"  three  months ;  a  dozen  of  change  rollers  for  each  wheel  to  be 
"  given  in.  Two  to  be  made  in  fix  weeks,  and  the  remaining  two  in 
eight  weeks  from  this  time. 

<«  Mancbejler,  nth  Nov.  1801.  Jofeph  and  Thomas  BedalL". 

(y)  3  Eafl  Rep.  303. 

The 
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The  Court  of  King's  Bench  were  of  opinion  "  that  this  contract 
did  not  come  within  the  exception  of  the  act,  and  therefore  ought 
to  be  ftamped,  being  a  contract  not  for  or  relating  to  the  [ale,  but 
to  the  making  of  goods,  and  for  work  and  labour  to  be  done.  It 
was  a  contract  in  fieri ;  as  in  the  cafe  of  Towers  v.  OJborne,  (iv) 
where  the  defendant  having  befpoke  a  chariot  which  he  refufed  to 
take  when  it  was  made,  it  was  objected  to  an  action  brought  to  re- 
cover the  value  of  it  that  the  cafe  was  within  the  ftatute  of  frauds, 
nothing  being  given  for  earned  nor  any  note  in  writing  ;  but  the 
lord  chief  juftice  ruled  it  not  to  be  within  the  ftatute,  which  related 
only  to  contracts  for  the  actual  fale  of  goods,  which  that  was  con- 
sidered not  to  be,  but  a  mere  executory  contract  for  work  to  be 
done.  That  in  the  cafe  of  Curry  v.  Edenfor,  (#)  the  agreement  re- 
lated to  the  fate  of  goods  then  made." 


6.  Of  the  Exemption  of  the  Duties  upon  Letters  pqffvig 
by  the  Poji  between  Merchants  and  Others,   He. 

In  the  cafe  of  Mackenzie  v.  Batiks,  (y)  which  was  action  on  the 
defendant's  undertaking  to  pay  the  debt  of  his  mother,  who  was  in 
trade.  The  debt  arofe  in  the  courfe  of  her  bufinefs,  which  the  de- 
fendant affifted  her  in  carrying  on,  though  without  any  fhare  in 
'it.  The  evidence  of  the  undertaking  was  a  letter  written  by  the 
defendant  to  the  plaintiff.  And  the  queftion  was,  whether  it 
ought  to  have  been  ftamped,  as  all  agreements  in  writing  are  re- 
quired to  be  by  the  23  Geo.  111.  c.  58.  "  whether  the  writing  be 
"  only  evidence  of  the  contract,  or  obligatory  upon  the  parties 
«  from  its  being  a  written  inftrument ;"  or  whether  this  letter 
came  within  the  exception  of  the  32  Geo.  III.  c.  5  t.  f.  1.  by  which 
it  is  provided  that  the  fir  ft  mentioned  act  "  (hall  not  extend  to 
"  make  liable  to  the  faid  (tamp  duty  any  letter  palling  by  thepolt 
"  between  merchants,  or  ether  perfens  carrying  on  trade  or  commerce  in 
<{  this  kingdom,  refiding  at  50  miles  didance  from  each  other." 
At  the  trial,  the  letter  had  been  received  in  evidence  undamped  by 
Lord  Kenycn,  Ch.  J.  and  the  plaintiff  obtained  a  verdict. 

A  motion  was  afterwards  made  to  fet  afide  the  verdict,  on  the 
ground  that  the  letter  did  not  fall  within  the  terms  of  the  exception 
in  the  latter  ftatute.  And  it  was  argued  that  the  defendant  \v.i> 
neither  a  merchant  or  trader  :  he  had  no  concern  in  his  mother's 

(tv)  1  Sira.  506.  et  ante  92.  (x)  Vide  ante  142.  (y)  5  Term 
Rep.  176. 

Vol.  I.  L  bufinefs. 
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bufinefs.  The  letter  was  not  written  by  him  as  agent  for  his  mother, 
in  which  cafe,  perhaps,  the  exeception  might  have  extended  to  him, 
but  in  his  own  individual  character  to  pay  the  debt  of  another.  His 
promife  therefore  was  like  that  of  any  other  indifferent  perfon.  The 
legiflature  only  intended  to  protect  perfons,  whofe  ordinary  bufinefs 
led  them  to  write  to  each  other  in  the  courfe  of  their  own  particular 
callings.  A  perfon,  who  was  not  a  trader,  although  he  wrote  a  let- 
ter concerning  fome  trading  contrail,  would  not  be  within  the 
words  or  meaning  of  the  exemption. 

Per  Curiam.  "  It  appears  in  evidence  that  the  defendant'did  carry 
on  the  bufinefs  for  his  mother,  and  that  this  debt  arofe  in  the  re- 
gular courfe  of  the  trade.  And  therefore  any  letter  written  by 
him  on  account  of  that  very  trade,  whereby  he  bound  riimfelf  to 
another  tradefman,  may  fairly  be  conftrued  to  fall  within  the  let- 
ter and  fpirit  of  the  acl:  ;  which  meant  that  the  correfpondence  of 
merchants  and  tradefmen  at  a  diftance  from  each  other,  on  the 
faith  of  which  they  had  confiderable  dealings,  mould  not  be  fet- 
tered with  (tamps." 


PART 


PART  THE  SECOND. 


OF     THI 


PARTIES    TO    A    CONTRACT,    AND    THEIR 
REPRESENTATIVES,  &V. 


In  this  part  of  the  Work  it  is  intended  to  (how  what  perfons 
may  or  may  not  contract  and  bind  themfelves,  or  others  for 
whom  they  contract  ;  and  alfo  how  far  the  reprefentatives  of 
the  contracting  parties  are  bound  by  the  contract  of  the  per- 
fons whom  they  reprefent.  The  fubjeft,  therefore,  will  b« 
treated  in  the  following  order : 

!•  Of  Infants, 

2.  Of  Married  Women  ;  and  of  the  Hufband's  liability  to 
Contrails  made  by  the  Wife  before  and  after  Marriage, 

3.  Of  Mafter  and  Servant. 

4.  Of  Principal,  Faclor,  and  Agent. 

5.  Of  Agents  of  Government >  &c. 

6.  Of  Partners. 

7.  Of  Owners  and  Mafter s  of  Ships 3  and  of  Seamen, 

8.  Of  Parijh  Officers. 

9.  OfTruflees, 

10.  Of  AJJignees  of  a  Bankrupt. 

11.  Of  Executors  and  Adminifcrators.  - 


L  2  CHAPTEH 
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CHAPTER  I. 


I.  Of  Contrafts  ^ith  Infants, 


BY  the  common  law  a  perfon  is  called  an  infant  till  the  age  of  21 
years,  (a)  And  all  contracts  with  infants,  except  for  necef- 
faries,  are  either  void  or  voidable  :  (b)  the  reafon  of  which  is,  the 
indulgence  the  law  has  thought  fit  to  give  infants,  who  are  fup- 
pofed  to  want  judgment  and  difcretion  in  their  contracts  and  tran-* 
factions  with  others,  and  the  care  it  takes  of  them  in  preventing 
them  from  being  impofed  upon  or  overreached  by  perfons  of  more 
years  and  experience,  (c) 

Therefore,  if  an  infant  be  in  trade,  and  contract  a  debt  in  buy- 
ing goods,  Sec.  for  his  trade,  it  is  not  recoverable  againft  him, 
though  he  thereby  gains  his  living. 

Thus,  in  the  cafe  of  Whittingham  v.  Hilly(d)  which  was  an  action 
of  ajjitmpfit  for  goods  fold  ;  the  defendant   pleaded  that  he  was  an 
infant :    the  plaintiff  replied  that  the  goods  were  for  the  neceflary 
diet  and  apparel  of  the  defendant  and  his  family ;  the  defendant  re- 
joined that  he  kept  a  mercer's  (hop  at  Shrewjbury,  and  bought  the 
goods  to  fell  again,  and  traverfed  that  he  bought  them  pro  necef- 
farioy  Sec. :  the  plaintiff  thereupon  demurred.     And,  after   argu- 
ment, it  was  adjuged  for  the  plaintiff.     But  afterwards,  upon  a 
writ  of  error,  the  judgment  was  reverfed.    Et per  Curiam  :  «'  Thi* 
buying  for  the  maintenance  of  the  defendant's  trade,  though  he 
gain  thereby  his  living,  ihall  not  bind  him,    for  an  infant  fhall  not 
be  bound  by  his  bargain  for  any  thing  but  for  his  neceflity,  viz. 
diet  and  apparel,  or  neceflary  learning." 

But  it  is  faid,  (e)  Mr.  Baron  Clarke  in  fuch  an  a£Hon  before  him, 
where  the  defendant  gave  his  non-age  in  evidence,  it  appearing  he 

(a)  Co.  Lit.  171.  b.  [(b)   Com.  Dig.  tit.  Enfant,  B.  5.  C.  2. 

(c)  Bac.  Abr.  tit.  Infancy  and  Age,  I.  3. 

(d)  Cn.  Jac.  494.   2  Rol  Rep.  45.      See  alfu  1  Rol.  Abr.  729  I.  15. 
Dy.  104  b.  n.  13.  S.  C.  («)  Bui  N.  P.  154. 

had 
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had  been  fet  up  in  a  farm,  and  bought  fheep  of  the  plaintiff  in  the 
way  of  farming,  directed  the  jury  to  give  a  verdict  for  the  plain- 
tiff, and  faid  he  thought  the  law  ought  not  to  put  it  in  the  power 
of  infants  to  impofe  upon  the  reft  of  the  world.  And  the  [Scotch 
law  is  agreeable  to  this  determination,  (f ) 

However,  in  the  cafe  of  IVhyivall  v.  Champion,  (g)  Lee,  Ch.  J. 
ruled,  "  That  goods  fent  to  the -defendant,  who  had  fet  up  a 
fliop  in  the  country,  could  not  be  recovered  for  as  neceffaries,  he 
appearing  to  be  an  infant ;  for  the  law  will  not  fuffer  him  to  trade, 
which  may  be  his  undoing." 

So,  in  the  cafe  of  Dilk  v.  Keighleyy  (h)  which  was  an  action  of 
ajfumpftt  to  recover  a  fum  of  money  due  for  work  and  labour.  On 
the  trial,  it  appeared,  that  the  plaintiff  was  a  writing  painter,  and 
the  defendant  a  glazier  and  painter,  and  the  work  was  done  by  the 
plaintiff  in  the  way  of  his  trade,  in  painting  and  gilding  letters  for 
the  defendant's  cuftomers.  It  alfo  appeared  that  the  defendant  was 
an  infant. 

On  the  cafe  being  opened,  Lord  Kenyan,  Ch.  J.  expreffed  an  opi- 
nion that  the  action  was  not  maintainable,  the  plaintiff's  coun- 
sel having  admitted  the  infancy. 

It  was  contended  by  the  plaintiff's  counfel,  that  thofe  things 
were  to  be  deemed  neceffaries  by  which  an  infant  gained  his  living  : 
that  in  the  prefent  cafe  the  defendant  carried  on  trade  on  his  own 
account,  and  the  work  having  been  done  for  his  cuftomers,  for 
which  he  himfelf  had  been  paid,  and  whereby  he  lived,  was  to 
be  deemed  neceffaries  for  which  he  fhould  be  liable. 

Per  Lord  Kenyan,  Ch.  J.  "  The  law  will  not  allow  an  infant  to 
trade.  The  fubftratum  of  the  prefent  action  is,  therefore,  that 
which  by  law  cannot  be  done.  No  action  can  therefore  be  main- 
tained for  work  done  in  the  courfe  of  it." 

And  the  rule  of  law  is  faid  (/)  to  be  the  fame  in  regard  to  2  debt 
incurred  in  repairing  houfes  belonging  to  an  infant. 

So,  a  bill  of  exchange  or  other  written  contract  made  by  an  in- 
fant, except  for  neceffaries,  is  voidable  by  the  infant. 

Thus,  in  the  cafe  of  Williams  v.  W.  Harrifon  and  R.  Harrifon, 
(k)  which  was    an  action  brought  upon  a  bill  of  exchange  drawn 

(/)   Vide  Erfxiru'i  Principles,  I.  I.  tit.  7./  21. 

(S)    Strd.  1083,  {h)2Efp.Rep    480. 

(;)   3  Sulk.  196.  Sedquiflv,  vide,  3  Bur.  1 7 1 7.    2  Buljlr.  69. 

{k)   Garth.  160.  //0//.359.  S.  C. 
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by  the  defendants,  and  protefted  for  non-payment.  R.  Harrifon, 
one  of  the  defendants,  pleaded  infancy  in  bar  ;  to  which  the  plain- 
tiff demurred,  upon  the  ground  that  infancy  was  no  bar  to  this 
action,  it  being  founded  on  the  cuftom  of  merchants. 

But  the  court,  without  argument,  over-ruled  the  demurrer, 
for  they  clearly  held,  il  that  infancy  was  a  good  bar  notwith- 
ftanding  the  cuftom  j  for  here  the  infant  is  a  trader,  and  the  bill 
of  exchange  was  drawn  in  the  courfe  of  trade,  and  not  for  any 
neceflaries  ;  fo  judgment  was  entered,  that  the  plaintiff  Nil  capiat 
per  Billam  verfus  R.  Harrifon. 

And  Holt,  Ch.  J.  cited  a  cafe,  "  That  where  an  infant  keeps  a 
common  inn,  yet  an  action  on  the  cafe  upon  the  cuftom  of  inns 
will  not  lie  againft  him,  which  is  ftronger  than  the  principal 
cafe." 

But,  although  a  bill  be  drawn,  indorfed,  or  accepted,  by  a  per- 
fon  under  age,  it  will  neverthelefs  be  valid  againft  all  other  per- 
fons  who  are  competent  parties  to  the  inftrument.  (I)  ife *j£  t&tf** 

If  an  infant  lubmit  a  matter  to  arbitration,  and  an  award  is  made 
againft  him,  he  may  perform  the  award,  or  avoid  it  at  his  election, 
as  he  may  all  other  his  contracts,  (m) 

A  contract  made  with  an  infant  cannot  be  converted  into  a  tort 
fo  as  to  make  him  liable  in  that  form  of  action. 

Thus,  if  one  deliver  goods  to  an  infant  upon  a  contract,  &c. 
knowing  him  to  be  an  infant,  he  (hall  not  be  chargeable  in  trover 
and  converfion,  or  any  other  action  for  them  •,  for  the  infant  is 
not  capable  of  any  contract,  but  for  necejfjries ;  therefore,  fuch  deli- 
very is  a  gift  to  the  infant :  but  if  an  infant  without  any  contract 
wilfully  takes,  away  the  goods  of  another,  trover  lies  againft  him  : 
it  is  alfo  faid,  that  if  he  take  the  goods  under  pretence  that  he  is 
of  full  age,  trover  lies,  becaufe  it  is  a  wilful  and  fraudulent  tref- 
pafs.  («) 

So,  in  the  cafe  of  Jennings  v.  Rundall,  (•)  which  was  a  fpecial  ac- 
tion on  the  cafe  in  tort  •,  and  the  plaintiff  declared  that  at  the  de- 
fendant's requeft  he  had  delivered  a  mare  to  the  defendant  to  be 
moderately  ridden,  but  that  the  defendant  malicioufly  intending, 
fee.  wrongfully  and  injuriouily  rode  the  mare  fo  that  (he  was  da- 

(/)  Taylor  v.  Crokcr,  4  Efp  Rep.    87.     See  alfo  2  Atk.  181,2. 

(m)  Bac.  Abr.  tit.  Infancy  and  Ag' ,  1.  3. 

yp)  S<.e  1  Sid.  12$.  1  Lev.iL<).  Keb.  905.  913.      {0)  %  Term.  Rep.  335. 
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maged,  &c.     It  was   holden,  that  the  defendant   might  plead  his 
infancy  in  bar,   the  action  being  founded  on  a  contract. 

And  Lord  Kenyon,  Ch.  J.  faid  :  '«  The  law  of  England  has  very 
wifely  protected  infants  againft  their  liability  in  cafes  of  <ontract  ; 
and  the  prefent  cafe  is  a  ftrong  inftance  to  (how  the  wifdom  of 
that  law.  The  defendant,  a  lad,  wifhed  to  ride  the  plaintiff's 
mare  a  (hort  journey  ;  the  plaintiff  let  him  the  mare  to  hire  j  and 
in  the  courfe  of  the  journey  an  accident  happened,  the  mare  be- 
ing (trained  ;  and  the  queftion  is,  whether  this  action  can  be  main- 
tained ?  I  am  clearly  of  opinion  that  it  cannot ;  it  is  founded  on 
a  contract.  If  it  were  in  the  power  of  a  plaintiff  to  convert  that, 
which  arifesout  of  a  contrary  into  a  tort>  there  would  be  an  end  of 
that  protection  which  the  law  affords  to  infants.  Lord  Mansfield, 
indeed,  frequently  faid  that  this  protection  was  to  be  ufed  as  a 
fhield,  and  not  as  a  fword  ;  therefore  if  an  infant  commit  an  afTault, 
or  utter  (lander,  God  forbid  that  he  (hould  not  be  anfwerable  for 
it  in  a  court  of  juftice.  But  where  an  infant  has  made  an  impro- 
vident contract  with  a  perfon  who  has  been  wicked  enough  to  con- 
tract with  him,  fuch  perfon  cannot  refort  to  a  court  of  law  to  en- 
force fuch  contract.  And  the  words  "wrongfully,  injurioufly, 
"  and  malicioufly,"  introduced  into  this  declaration,  cannot  vary 
this  cafe." 

Grofey  J.  "  I  am  of  the  fame  opinion.  In  the  cafe  of  Manly 
v.  Scott,  (p)  this  diftindtion  was  taken,  that  if  the  action  againft 
an  infant  be  grounded  on  a  contract, the  plaintiff  fhall  not  convert 
it  into  a  tort ;"  If  one  deliver  goods  to  an  infant  on  a  contract  know- 
ing him  to  be  an  infant,  the  infant  fhall  not  be  charged  for  chem 
in  trover  and  converfion  ;  for  by  that  mean  all  infants  in  England 
would  be  ruined."  A  very  few  years  after  the  decifion  of  that  cafe 
the  cafe  of  John/on  v.  Pye  [q]  arofe,  according  to  one  report  of 
which  (r)  Lord  Ch.  J.  Keeling  expreffed  great  indi^'ia'ion  at  the 
attempt  to  charge  an  infant  in  tort,  for  that  which  was  the  founda- 
dation  of  an  action  o*  ajjumpfu  ,•  I  e  faid,  if  The  judgment  will  ihiy 
"  for  ever,  elfe  the  whole  found  irion  of  the  common  law  will  be 
"  (haken  ;  for  this  was  but  a  flip,  and  he  might  have  pleaded  his 
minority  here." 

But,  an  action  of  ajfuitipfit  will  lie   againft  an  infant  to  recover 
♦iioney  emfyzzled by  him. 

(j>)  1  Sid.  129.  ct  ante  150.        (7)  1  Keh.  905.         (V)  Ibid. 
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Thus,  in  the  cafe  of  Brijlow  and  others,  aflignees,  he.  v.  Eafl- 
man,  (s)  which  was  an  atlion  of  ajfumpfit  for  money  had  and  re- 
eeived  to  the  ufe  of  the  bankrupts  before  they  became  bankrupts. 

The  defendant  had  been  apprentice  to  the  bankrupts,  who  were 
merchants,  and,  during  his  apprenticeship,  had  been  entrufted 
by  them  to  make  entries  at  the  cuftom-houfe,  and  pay  other 
fums  of  money  on  their  account.  He  had  frequently  charged 
larger  fums  of  money  than  thofe  he  actually  paid,  and  the  prefent 
aclion  was  brought  to  recover  back  the  over-charges. 

The  defendant  attempted  to  defend  himfelf,  on  account  of  his; 
being  an  infant  at  the  time. 

Lord  Kenyan,  Ch.  J.  faid,  "  The  queftion  was  new,  and  had  not 
been  decided  ;  but  he  was  of  opinion  that  this  action,  though  inform 
arifmsf  ex  ccntraBu.  in  fa£t  arofe  ex  delicto,  and  as  he  could  not  have 
defended  himfelf  by  reafon  of  his  infancy  if  an  action  of  trover  had 
been  brought  for  the  money,  fo  he  ought  not  to  be  permitted  to 
defend  himfelf  on  that  ground,  in  this  action." 

The  plaintiffs,  however,  proved  that  the  defendant  acknowledged 
the  fraud,  and  promifed  payment  after  he  came  of  age,  fo  that  the 
point  was  not  determined  ;  the  plaintiffs  obtaining  a  verdict  on  this 
evidence. 

As  to  the  a£ts  of  infants  being  void  or  voidable,  it  is  faid,  (i) 
there  is  a  diverfity  between  an  aclual  delivery  of  the  thing  con- 
tracted for,  and  a  bare  agreement  to  deliver  it  only,  that  the  firft 
is  voidable,  but  the  laft  absolutely  void  ;  as  if  an  infant  deliver  a 
horfe  or  a  fum  of  money  with  his  own  hands,  this  is  only  voidable, 
and  to  be  recovered  back  in  an  aclion  of  account.  But  if  an  infant 
agrees  to  give  a  horfe,  and  does  not  deliver  the  horfe  with  his  hand, 
and  the  donee  takes  the  horfe  by  force  of  the  gift,  the  infant  fhali 
have  an  aclion  of  trefpafs,  for  the  grant  was  merely  void. 

It  is  alfo  laid  down  as  a  general  rule,  [u)  that  infancy  is  a  per- 
fonal  privilege,  of  which  no  one  can  take  advantage  but  the  infant 
himfeif ;   and  therefore,  though  the  contract  of  the  infant  be  void- 

(j)   Peak***  Cas.  N.P.%2%.    \  Efp.  Rep.  1 72.  S.  C. 

(t)  Bac  Alt.  tit.  Infancy  and  Age,  I.  3.  And  fee  Perk.  f.  12.  19. 
Rol.  Mr.  73c.  1.   ,.   2  Rol.  Rep.Affc.  Latch.  10. 

(u)  1  Show.  171.  3  Mod,  248.  See  alfo  Bac,  Abr.  tit.  Infancy  and, 
Age,  I.  4. 
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able,  yet  it  fhall  bind  the  perfon  of  full  age  ;  for  being  an  indul- 
gence which  the  law  allows  infants,  to  protect  and  fecure  them 
from  the  fraud  and  impofition  of  others,  it  can  only  be  intended 
for  their  benefit,  and  is  not  to  be  extended  to  perfons  of  full  age 
who  are  prefumed  to  act  with  fufficient  caution  and  fecurity  ;  and 
were  it  otherwife,  this  privilege,  inftead  of  being  an  advantage 
to  the  infant,   might  in  many  cafes  turn  greatly  to  his  detriment. 

Therefore  it  hath  been  adjudged,  (v)  that  if  an  infant  let  a  houfe 
to  J.  S.,  an  adult,  referving  rent  j  and  the  rent  be  in  arrear,  the 
infant  may  diftrain  for  the  rent,  or  bring  an  action  of  debt; 
though  it  fhould  be  objected  that  fuch  a  contract,  is  not  reciprocal. 

So,  where  an  infant  brought  an  adlion  on  the  cafe  by  her 
guardian,  and  fet  forth,  (iv)  that  (he  gave  the  defendant  10/.  and 
put  herfelf  to  be  her  fervant  for  feven  years,  and  that,  in  considera- 
tion thereof,  the  defendant  promifed  to  find  her  with  all  neceffa- 
ries,  fave  only  apparel,  and  likewife  promifed  to  teach  her  to  fing 
and  to  dance ;  and  that  the  defendant,  within  the  time  turned  her 
out  of  the  houfe,  and  did  not  teach  her  to  fing  and  dance ;  where- 
upon there  was  judgment  by  default,  and  a  writ  of  enquiry  of 
damages  :  it  was  moved  to  flay  the  filing  of  the  writ  of  enquiry 
becaufe  here  was  no  confideration,  the  agreement  not  being  re- 
ciprocal j  but  the  court  held,  that,  though  the  contract  might  be 
void  as  to  the  infant,  yet  it  bound  her  miftrefs,  who  was  of  full  $*r  « 
agej   and  therefore  ordered  the  writ  of  inquiry  to  be  filed.  At^/^U.  ^* 

So,  where  an  infant  brought  an  action  of  ajfumpft,  by  his  guard-  2^  & 
ian,  and  declared,  (*)  that  whereas  the  defendant  entered  into  his  ' 
clofe,  and  cut  his  grafs  ;  that  in  confideration  the  plaintiff  would 
permit  him  to  make  it  into  hay,  and  carry  it  away,  the  defendant 
promifed  to  give  him  fix  pounds  for  it.  To  this  declaration  the 
defendant  demurred,  upon  the  ground  that  there  was  no  legal  confi- 
deration to  fupport  the  promife  ;  for  the  infant  was  not  bound  by 
his  permiffion,  but  might  fue  the  defendant  for  the  trefpafs  not- 
withftanding.  The  court,  however,  gave  judgment  for  the  plain- 
tiff. 

So,  in  a  fimilar  action  upon  a  promife  to  pay  the  plaintiff,  an 
infant,  the  value  of  certain  land,  in  confideration  that  he  would 
fuffer  the  defendant  to  hold  and  enjoy  it,  after  the  death  of  A.  to 


(v)   1  Sid.  446.    1  Mod.  25.         (*v)  1  Sid.  446.  2  Kcb.  623. 
(*)   1  Yent.<^\,  1  Mod.  25. 
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the  time  of  Lis  full  age  ;  the  plaintiff  had  judgment,  although  it 
was  agreed  that  he  was  not  bound  by  the  contract,  (y) 

So,  on  a  promife  to  an  infant  to  do  fuch  an  act,  in  confidera- 
tion  that  the  infant  promifed  to  pay  fuch  a  fum  ;  in  an  action 
of  ajfumfftt  by  the  infant,  he  had  judgment,  though  the  money 
was  not  paid  ;  for  the  court  held,  that  the  infant's  promife  was 
only  voidable  at  his  own  election,  and  not  at  the  election  of  him  to 
whom  it  was  made,  (z) 

So,  if  a  man  of  full  age  and  a  female  of  fifteen  promife  to  inter- 
marry, and  after  requefl  by  her,  he  marries  another  woman,  an 
aftion  on  the  cafe  lies  againft  him  for  the  violation  of  the  contract ; 
for  though  it  was  objected  that  this  was  nudum  pactum  and  not 
reciprocal,  as  the  man  could  not  compel  her,  being  an  infant,  to 
perform  her  promife,  yi  t  being  voidable  as  to  herfelf  only,  as  fhe 
finds  it  for  her  benefit,  it  mall  bind  him,  being  of  full  age.  (a) 

If  an  infant  lofe  money  at  play,  which  the  winner  takes,  fuch 
taking  is  a  converfion,  and  trover  and  converfion  lies  for  the  infant 
for  the  fum  fo  received  •,  but  if  the  infant  had  won,  he  might  have 
retained  the  money,  and  no  action  would  have  laid  againft  him 
for  it.  {b) 


Of  Contrails  for  Neccffaries. 

i 

It  is  clearly  agreed  in  all  the  books,  that  if  an  infant  makes  a 
contract  for  neceffaries  it  is  neither  void  nor  voidable,  (c)  Indeed 
if  this  could  be  done,  it  is  truly  obferved  (d)  "  that  miferable  mult 
the  condition  of  minors  be  •,  excluded  from  the  fociety  and  com- 
merce of  the  world  ;  deprived  of  neceffaries,  education,  employ- 
ment, and  many  advantages,  if  they  could  do  no  binding  acts. 
Great  inconvenience  muft  arife  to  others,  if  they  were  bound -by  no 
act.  The  law  therefore,  at  the  fame  time  that  it  protects  their  im- 
becility and  indifcretion  from  injury  through  their  own  impru- 
dence, enables  them  to  do  binding  acts  for  their  own  benefit,  and 
without  prejudice  to  themfelves,  for  the  benefit  of  others." 

(y)  2  Sid.  109.  (z)    I  S';J.  41.    I  Ktb.  I. 

(ffj  2  Slra-  937.  Fitzg.  175.  279.  {!>)  Cited  in  zStra.  937.  Fitzg.  279. 

\e)   Co.Lit.  172.  a.  (d)   Per  Lord  Man  field,   3  tiur.  lboi. 

Therefore 
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Therefore  if  an  infant  contracts  for  his  ncceffary  diet,  apparel, 
wafhing,  lodging,  or  education,  it  fliall  bind  him.  (e) 

So,  if  he  contracts  for  phyfic,  or  for  his  cure  with  a  furgeon 
when  he  is  wounded.  (J) 

So,  if  he  be  a  houfekeeper  and  contracts  for  neceffaries  for 
himfelf,  his  wife,  and  family,  (g)  But  an  infant  is  not  liable  for 
neceffaries  provided  in  order  for  his  marriage.  (/>) 

So,  a  contract  to  pay  fo  much  per  annum  for  his  diet  and  fchool- 

&»g.  (0 

So,  a  promife  by  an  infant,  in  confederation  that  A.  had  expend- 
ed 7/.  for  his  diet  and  teaching,  to  pay  him  thatfum.  (k) 

InltruCting  an  infant  in  a  ufeful  trade,  feems  to  fall  within  the 
defcription  oi  neceffaries.  (/) 

A  captain  in  the  army,  being  under  age,  is  liable  to  pay  for 
a  livery  ordered  for  his  fervant,  as  neceffaries,  but  not  for  cock- 
ades ordered  for  the  foldiers  of  his  company. 

Thus,  in  the  cafe  of  Hands  v.  Slaney,  (m)  which  was  an  action 
for  goods  fold  and  delivered,  it  appeared  tint  the  goods  in  queftion 
were  a  livery  ior  the  defendant's  fervant,  who  was  a  captain  in 
the  army,  and  cockades  for  fome  of  the  foldiers  belonging  to  his 
company,  which  were  furnifhed  by  the  plaintiff  at  the  defendant's 
requeft.  The  defendant,  who  was  a  minor,  relied  upon  his  in- 
fancy, infilling  that  the  goods  in  queftion  were  not  within  the 
defcription  of  neceffaries  ;  for  which  only  he  was  liable.  But 
Lord  Kenyon,  before  whom  the  caufe  was  tried,  left  it  to  the  jury 
to  confider  whether  the  livery  for  a  fervant  were  not  neceffary  and 
fuitable  to  the  plaintiff's  degree,  and  the  cockades  a  neceffary  ex- 
pence  incidental  to  his  fituation  ;  and  the  jury  being  of  opinion 
that  theyAvere,  fou;ad  a  verdict  for  the  plaintiff. 

But  a  motion  for  a  new  trial  was  afterwards  made.  The  court, 
however,  were  of  opinion,  that  the  livery  for  the  defendant's 
fervant  was  neceffary  to  the  defendant's  ftation  in  life  j  but  that 
the  cockades  could  not  come  within  that  defcription. 

Lord  Kenyon  Ch.  J.  faid,  "  The  cockades  cannot  be  con- 
fidered  as  nece.Taries  for  the   defendant,  and  ought  not  to  have 

(e)    Co.  Lit.  172.  a.  Sir  W .  Jones,  146.  I F 2.     I  Ro!.  Abr.  729.  /.  5.  6. 
30.  35.      Latch.   1  57.     Dy.  104.  b.  in  niarg.    1  Sid.  1 12.  Mar.  40. 
(/)   Co.  Lit.  \-2    a.  Pa!.  528. 

{g)    l  Sid.  ill.     Cart.  215.     \  Stra.  168.  (/>)    Ibid. 

(/';    1  Rob.  Mr.  729    /.  35.     Pal.  523-  {k)   Sir  IV.  Jones.  182. 

\J)   Set  1  Woodejbn'i  Lee.  402.  n.f. 
l':i)  8  Term  Rep.  57S.     Stt  alfo  Cart.  215. 

been 
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been  included  in  the  damages  ;  though  it  cannot  be  worth  the 
defendant's  while  to  ue  at  the  expence  of  another  trial  to  apportion 
the  damages.  But  as  to  the  other  article  furnifhed,  namely,  the 
livery,  I  cannot  fay  that  it  was  not  neceffary  for  a  gentleman  in 
the  defendant's  fituation  to  have  a  fervant ;  and  if  it  were  proper 
for  him  to  have  one,  it  was  equally  neceffary  that  the  fervant 
fhould  have  a  livery.  The  general  rule  is  clear,  that  infants  are 
liable  for  necei*aries  according  to  their  degree  and  ftation  in  life. 
This  defendant  was  placed  in  a  fituation  which  required  fuch  an 
attendant.  Therefore,  however  inclined  I  am  in  general  to  pro- 
tect infants  againit  improvident  contracts,  I  think  that  this  cafe 
falls  within  tlic  fair  liability  which  the  law  impofes  on  infants  of 
being  bound  for  neceffaries,  which  is  a  relative  term,  according  to 
their  llation  in  life." 

In  all  cafes  it  muft  appear  that  the  articles  furnifhed  were 
actually  neceffary,  and  fuitable  to  the  infant's  eftate  and  condi- 
tion, of  whi«h  the  court  and  jury  will  determine;  («)  and  the  law, 
diftinguifhes  between  perfons  as  to  the  fitnefs  of  neceffaries  ;  as, 
for  inPcance,  between  a  nobleman  and  a  gentleman's  fon ;  fo 
alfo,  as  to  the  time  and  place  of  education;  as  atfchool,  Oxford, 
and  the  inns  of  court.  (0) 

An  infant  who  lives  with,  and  is  properly  maintained  by  her  pa- 
rent, cannot  bind  herfelf  to  a  ftranger  for  neceffaries. 

Thus,  in  the  cafe  of  Bainbridge  v.  Pickering,  (p)  which  was  an 
action  for  feathered  caps,  and  ether  ornamental  apparel  fold  to  the 
defendant,  who  at  the  time  of  the  fale  was  an  infant,  and  lived 
with  her  mother. 

Gould  Jufl.  faid,  "  If  an  infant  lives  with  her  parent,  who  pro. 
vides  fuch  apparel  as  appears  to  the  parent  to  be  proper,  fo  that 
the  child  is  not  left  deftitute  of  cloaths,  or  other  real  neceffaries  of 
life,  I  apprehend  that  the  child  cannot  bind  herfelf  to  a  ftranger 
even  for  what  might  otherwife  be  allowed  as  neceffaries :  for  no 
man  fhall  take  upon  him  to  dictate  to  a  parent  what  cloathing  the 
child  fhall  wear,  at  what  time  they  fhall  be  purchafed,  or  of  whom. 
All  that  muft  be  left  to  the  difcretion  of  the  father  or  mother. 
And  as  there  is  not  here  any  pretence  but  that  the  child  was  de- 
cently provided  for  by  the  mother,  I  think  we  fhould  give   no 

(n)   Bac.  jihr.  tit.  Infancy  and  Age,  I.  I.  Com.  Dig.  tit.  Enfant,  B.  5. 
Cro.  B/iz.  583. 
(v)  Vide  Cart.  2  is>  (p)  2  Bl.  Rej>.  1325. 

coun- 
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countenance  to  fuch  pcrfons  as  inveigle  young  women  into  extra- 
vagance under  the  pretext  of  furnifhing  them  with  neceflaries, 
without  the  previous  confent  of  the  parent." 

So,  it  is  incumbent  on  a  tradcfman  before  he  trufts  an  infant 
with  what  may  appear  to  be  neceflaries,  to  enquire  whether  he  is 
provided  by  his  parents  or  friends. 

Thus,  in  the  cafe  of  Ford  v.  Fothergill  (q)  which  was  an  action 
cAaJTumpfit  for  work  and  labour  as  a  tailor.  The  fads  were  thefe  ; 
the  defendant,  being  under  age,  came  to  the  houfe  of  the  plaintiff", 
in  company  with  a  gentleman  who  was  previoufly  a  cuftomer  of 
his,  and  ordered  a  coat,  waiftcoat,  and  two  pair  of  breeches,  which 
were  to  be  fent  to  the  Grecian  Coffee-hoiife,  and  were  accordingly 
fent  there. 

The  defendant  proved,  that  at  this  time  he  was  provided  by  his 
father  with  all  things  neceflary  for  his  fupport.  He  had  been 
very  extravagant,  and  his  father  had,  in  the  courfe  of  the  year 
1 793,  when  this  debt  was  contracted,  paid  many  other  debts  con- 
traded  with  other  tailors  to  a  large  amount. 

Lord  Kenyan  Ch.  J.  faid,  "  Nothing  is  clearer  in  the  law  than 
that  an  infant  cannot  contract  a  debt  except  for  neceflaries.  It  is 
abfolutely  neceflary  that  he  fhould  have  the  power  of  making  that 
contract,  otherwife  he  would  ftarve.  As  to  the  plaintiff  not 
knowing  his  fortune  it  is  no  excufe  ;  it  was  incumbent  on  him 
to  enquire  into  that,  and  to  prove  it  to  the  jury.  Whether  he 
was  living  with  his  father  or  not,  the  perfon  who  dealt  with  him 
was  bound  to  enquire  and  know  who  he  was.  He  was  living  at 
a  coffec-houfe,  itfelf  no  mark  of  a  wary  difpofition  j  the  plaintiff 
fhould  have  enquired  there,  and  gone  to  his  father  and  enquired 
of  him  whether  he  was  in  want  of  thefe  cloaths.  Circumftanced 
as  this  cafe  is,  fuch  an  enquiry  ought  to  have  been  made." 

If  an  infant  comes  to  a  flranger,  who  inflrucls  him  in  learning, 
and  boards  him,  there  is  an  implied  contract:  in  law,  that  the  party 
fhall  be  paid  as  much  as  his  board  and  fchooling  are  worth  ;  but 
if  the  infant,  at  the  time  of  his  going  there,  was  under  the  age  of 
difcretion  or  if  he  were  placV  there  by  a  guardian,  or  friend, 
who  agreed  to  pay  for  his  bo.  rd  and   education,   the  party  that 

(y)  PethSi  Caf.  N.  P.  229.     1  Efp.  Rep.  an.  S.  C. 

boarded 
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boarded  him  has  no  remedy  againft  the  infant,  but  muft  refort  to 
the  perfon  with  whom  he  agreed,  (r) 

It  is  alfo  faid,  (s)  "  that  it  hath,  of  late  years,  been  feveral  times 
determined,  that  where  a  parent  or  relation,  &c.  places  an  infant 
at  a  boarding  fchool,  the  credit  being  given  to  fuch  parent,  rela- 
tion, Sec.  the  mafter  cannot  have  any  remedy  againft  the  infant." 

A  fine  due  by  an  infant  on  an  admittance  to  a  copyhold  eftate,  is 
recoverable  againft  him  during  his  minority. 

Thus,  in  the  cafe  of  Evelyn,  bart.  v.  Chichejler,  (t)  where  it  ap- 
peared that  a  copyhold  eftate  devolved  on  the  defendant  when  he 
was  an  infant  ox  fix  years  of  age  :  a  fine  was  affefTed,  and  he  was 
admitted  to  the  eftate  on  his  coming  of  age.  AJfumpfit  was 
brought  for  this  fine ;  and,  upon  a  cafereferved  for  the  opinion  of 
the  Court  of  Kings  Bench,  the  queftion  was,  whether  ajjitinpft 
wrould  lie  for  the  fine,  which  the  jury  found  to  be  a  reafonable 
one.  The  court  held  clearly,  that  the  action  lay  :  and  per  Tates 
Juft.  "  If  the  defendant  was  ftill  an  infant,  I  fhould  think  this 
action  maintainable.  Debit,  perhaps,  would  not  lie,  becaufe  an 
infant  cannot  wage  his  law  j  but  ajjiimpft,  I  think,  would  lie,  as  the 
infant  continued  to  occupy  and  enjoy  the  eftate.  In  2  Bulftr.  <5o. 
Kirton  v.  Elliott,  the  plaintiff  recovered  againft  an  infant  the  rent 
upon  a  ldafe  made  to  him :  and  it  is  there  faid,  "  if  a  leafe  be 
made  to  an  infant,  and  he  occupies  and  enjoys,  he  fhall  be  charged 
with  the  rent. 

An  infant  may  contract  for  neceffaries.  He  could  not  have  re- 
ceived the  rents  and  profits  of  this  copyhold  without  admittance  ; 
and  he  muft  previoufly  pay  the  fine  for  fuch  admittance.  But 
here,  he  has  affirmed  the  whole  tranfaction  :  he  has  enjoyed  two 
years  fince  he  came  of  age." 

If  an  infant  contracts  for  neceffaries,  arid  enters  into  a  fingle 
bill,  bill  of  exchange,  or  promiffory  note,  he  fhall  be  bound  by 
fuch  obligation,  (u) 

So,  if  money  be  actually  laid  out  and  expended  in  the  purchafe 
of  neceffaries  for  an  infant,  he  fhall  be  liable  for  the  amount  fo 
laid  out.  (v) 

(r)  Duncomb  v.  Tickridge,  Allen  94. 
(j)   3  Bac.  Abr.  595.  in  marg.  lajledit.  by  Gwillim. 
(/)    3  Bur.  1717-     Bul.N.P.  j 54. 

(»)  i  Rot.  Abr.  729.  /.  20.  Cro.  El.  920.  i  Lev.  86.  Co.  Lit.  172.  * 
Carth.  166.   2  H.  Bl.  514 

(i>,  5  Mod.  368.  10  Mod.  67.   12  Mod.  197. 

So, 
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So,  money  paid  for  an  infant  to  procure  his  liberation  from  an 
arreft  for  a  debt  contracted  for  neceffaries,  may  be  recovered 
againfthim  by  action  at  law. 

Thus,  in  the  cafe  of  Clarke  v.  LeJIie,  (iu)  which  was  an  action 
of  ajfumpftt,  and  the  feveral  counts  in  the  declaration  were  for 
meat,  drink,  and  other  neceffaries,  found  and  provided  for  the  de- 
fendant ;  money  lent  and  paid  to  the  defendant's  ufe,  with  the 
other  common  money  counts. 

Part  of  the  demand  claimed  arofe  in  this  way  ;  the  defendant 
had  been  arretted  by  a  writ  out  of  the  Marfbalfea  Court,  for 
7/.  2s.  6d.t  and  was  in  cuftody  of  the  officer.  The  plaintiff  was 
fent  for,  and  paid  that  debt  to  the  officer  ;  in  confequence  of 
which  the  defendant  was  difcharged  out  of  cuftody. 

The  defence  to  the  action  was  infancy;  and  it  was  objected 
by  the  defendant's  counfel,  that  this  fum  fo  itated  to  be  p.;id 
by  the  plaintifF  to  the  officer,  could  not  be  recovered  againft  an 
infant :  that  it  could  be  recoverable  only  as  money  lent  and  ad- 
vanced by  the  plaintiff  to  the  defendant,  or  zspaid  to  her  ufe  ;  and 
in  either  of  which  cafes  an  infant  was  not  liable  j  for  to  entitle 
the  party  to  recover  the  demand,  it  muft  be  for  neceffaries,  or 
money  advanced  and  directly  applied  in  the  payment  for  necef- 
faries. 

It  was  anfwered,  that  the  money  paid  by  the  plainffF  to  pro- 
cure the  defendant's  difcharge,  was  to  be  deemed  neceffaries : 
that  the  legal  meaning  of  neceffaries  was  not  confined  to  mere 
meat,  drink,  education,  or  articles  of  that  defcription  :  that  that 
which  procured  the  defendant  her  liberty,  which  enabled  the  de- 
fendant to  earn  her  bread,  came  equally  under  the  defcription  of 
necefiaries  ;  and  as  fuch  was  recoverable. 

Lord  Alvanley,  Ch.  J.  faid,  "  I  agree  that  the  demand  in  quef- 
tion  may  come  under  the  defcription  of  neceffaries.  If  the  de- 
fendant had  been  taken  into  cuftody  for  a  debt  contracted  for 
neceffaries,  difcharging  that  demand  would  be  to  pay  for  ne- 
ceffaries •,  fo  if  the  defendant  had  been  in  execution;  that  is, 
if  at  all  events  the  defendant  had  made  herfelf  liable  to  the  debt, 
and  could  not  controvert  it,  paying  that  debt,  I  think,  would  be 
necefiaries.  This  is  my  opinion  ;  and  it  was  the  opinion  oi  other 
judges  of  great  learning  :  but,  I  think,  that  the  plaintiff  muft 
(how  that  the  debt,  which  was  fo  paid  here,  was  either  for  ntxef- 

(w)   5  FI'P-  Rtp.   : 

f-ries, , 
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faries,  or  that  the  party  was  in  execution.  If  this  was  not  to  be 
required,  an  arreft  for  a  fuppofed  or  fraudulent  debt  might  be 
made,  and  the  infant  might  be  fubjedted  to  the  payment  of  the 
money  advanced  to  liberate  her  from  an  arreft,  for  a  demand  for 
which  an  infant  could  not  legally  be  made  liable.  If  therefore  the 
plaintiff  can  prove,  that  the  money  paid  at  the  fpunging-houfe 
was  paid  to  extricate  her  from  imprifonment  for  a  lawful  debt, 
for  which  (he  was  liable,  and  might  have  gone  to  jail,  or  if  (he  was 
then  in  execution,  I  think  the  money  paid  may  be  recovered,  as 
being  expended  for  the  benefit  of  the  infant ;  but  if  no  evidence  of 
that  kind  is  given,  as  fhe  may  have  been  in  cuftody  on  mefne  pro- 
cefs  for  a  debt  to  which  fhe,  as  an  infant,  was  not  liable  :  as  (he 
may  have  been  arretted  fraudulently  by  the  very  plaintiff,  to  cover 
the  advance  of  money,  I  think  the  plaintiff  cannot  recover.  I 
go  farther  ;  for  even  if  this  debt  in  the  fpunging-houfe  were  to  be 
confidered  as  for  neceffdries,  I  am  not  prepared  to  fay,  that  if  the 
plaintiff  had  paid  the  debt  for  the  infant,  in  order  to  enable  her  to 
return  to  a  ftate  of  proftitution,  as  has  been  fuggefted,  fo  that  the 
debt  thereby  created  mud  be  difcharged  by  the  wages  of  proftitu- 
tion, the  plaintiff  would,  in  that  cafe,  be  entitled  to  recover ;  for  the 
tranfa£tions  would  be  tainted  by  the  fame  immoral  confideration." 

But  though  an  infant  may  bind  himfelf  in  zfngle  bill  for  ne- 
ceffaries,  yet  if  he  enter  into  an  obligation,  and  a  penalty  be  an- 
nexed to  it,  fuch  obligation  is  void,  j 

Thus,  in  the  cafe  of  Ayliff  v.  Archdale.  (*)  The  cafe  upon  de- 
murrer was,  the  plaintiff  had  paid  certain  money  for  the  neceffary 
meat  and  drink  of  the  defendant,  being  an  infant,  and  took  an 
obligation  in  the  double  Jum  for  the  payment  thereof;  and  whether 
this  were  good  or  voidable  ?  was  the  queflion.  The  whole  court 
held  it  to  be  void  ;  but  if  the  plaintiff  had  taken  an  obligation  of 
the  very  fum  which  he  laid  out  for  his  neceffary  maintenance,  it 
had  been  otherwife. 

If,  however,  an  infant  and  a  furety  enter  into  an  obligation 
with  a  penalty  for  neceffaries  found  for  the  former,  the  bond  will 
bind  the  furety,  although  it  will  not  bind  the  infant. 

It  is  alfo  faid,  (y)  that  if  an  infant  becomes  indebted  for  necef- 
faries, and  enters  into  a  bond  with  a  penalty  for  the  amount,  this 

(x)  Cro  El.  920.    See  alfo  Co.  Lit.  172.  a.  Mo,   679.  Godb.2l<). 
2  H.  lit.  514. 
(y)  Bac.  Abr.  tit,  Infancy  and  Age.  I.  1. 

ftaH 
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(hall   not   drown   the   fimplc  contrail,   bccaufe   the  bond  has  no 
Force. 

If  one  lends  money  to  an  infant,  who  actually  lays  it  out  for 
neceflaries,  yet  this  fhall  not  bind  the  infant,  nor  fubject  him  to 
an  action ;  for  it  is  upon  the  lending  that  the  contract  malt 
arife;  and  the  law  will  not  intrufl  an  infant  with  the  application 
and  laying  out  of  money  :  and  the  infant's  applying  it  afterwards 
for  neceffaries  will  not,  by  matter  ex  pofl  faclo,  entitle  the  plaintiff 
to  an  action.  (2) 

So,  an  infunul  computajjet,  or  account  ftated,  lies  not  againft  an 
infant,  though  the  particulars  of  the  account  be  for  neceffaries  ; 
for  the  law  confiders  an  infant  as  not  having  fufheient  difcretiou 
to  agree  to  an  account,  and  the  njfumpfit  is  upon  the  account'.  («) 


Of  Contratls  made  with  Infants  out  of  England, 

If  an  action  be  brought  againft  an  infant  upon  a  contract  made 
with  him  in  Scotland,  to  which  infancy  is  pleaded,  or  given  in  evi- 
dence, under  the  general  iffue,  the  defendant,  at  the  trial,  muft  be 
prepared  to  prove,  what  the  law  of  that  country  is  in  regard  to  in- 
fants ;  otherwife  he  will  be  liable. 

Thus,  in  the  cafe  of  Male  v.  Roberts,  (b)  which  was  an  action  of 
ejfumpftt  for  money  paid,  laid  out,  and  expended  to  the  ufe  of  th« 
defendant,  money  lent  and  advanced,  to  which  the  defendant 
•pleaded  the  general  iffue  of  non  ajfumpfit. 

The  cafe,  as  opened  by  the  plaintiffs  counfel,  was,  that  the 
plaintiff  and  the  defendant  were  performers  at  the  Royal  Circus  i 
while  the  company  were  performing  at  Edinburgh,  in  Scotland,  the 
defendant  had  become  indebted  to  one  Cockbum  for  liquors  of  dif- 
ferent forts,  with  which  Cockbum  had  furnifhed  him  ;  not  having 
difcharged  the  debt,  and  it  being  fufpected  that  the  defendant  was 
about  to  leave  Scotland,  Cockbum  arrefted  him,  by  what  is  there 
termed  a  writ  of  Fug;  :  the  object  of  which  is  to  prevent  the  debtor 
from  abfcondinjj. 


o- 


(%)  Vide  1  Sali.  C79.  387.  <;  I'od  368.  10  Mod.  67.   Bui.  N.  P.  154. 
(a)  Trueman-y.  limit,  1  Term  Rep.  40.         (b)  3  Efp.  R-p.  13. 
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The  defendant  being  then  unable  to  pay  the  money,  the  plain- 
tiff paid  it  for  him  -,  and  he  was  liberated  The  prefent  action 
was  brought  to  recover  the  money  fo  paid,  as  money  paid  to  his 

ufe. 

The  defence  relied  upon  was,  that  the  defendant  was  an  infant 
when  the  money  was  fo  advanced. 

Lord  Eldon,  Ch.  J.  faid  :  "  It  appears  from  the  evidence  in  this 
caufe,  that  the  caufe  of  action  arofe  in  Scotland ;  the  contract  muft 
be  therefore  governed  by  the  laws  of  that  country  wheje  the  con- 
tract arifes.  Would  infancy  be  a  good  defence,  by  the  law  of  Scot- 
land, had  the  action  been  commenced  there  ?  " 

For  the  defendant  it  was  contended,  that  the  contract  was  to  be 
governed  by  the  laws  of  England ;  in  which  cafe  the  plaintiff  could 
recover  for  neceffaries  only.  That  at  all  events  it  mould  not  be  pre- 
fumed  that  the  laws  were  different  j  and  as  it  appeared  that  the  debt 
did  not  accrue  for  neceffaries,  the  plaintiff  could  neither  recover 
on  the  counts  for  money  paid,  or  for  money  lent  to  an  infant. 

Lord  Eldon  faid  :  "  What  the  law  of  Scotland  is  with  refpect  to 
the  right  of  recovering  againft  an  infant  for  neceffaries,  I  cannot 
fay  ;  but  if  the  law  of  Scotland  is,  that  fuch  a  contract  as  the  pre- 
fent could  not  be  enforced  againft  an  infant,  that  fuould  have  been 
given  in  evidence  ;  and  I  hold  myfelf  not  warranted  in  faying  that 
fuch  a  contract  is  void  by  the  law  of  Scotland,  becaufe  it  is  void  by 
the  law  of  England.  The  law  of  the  country  where  the  contract 
arofe  muft  govern  the  contrail ;  and  what  that  law  is,  mould  be 
given  in  evidence  to  me  as  a  fact.  No  fuch  evidence  has  been 
given ;  and  I  cannot  take  the  fact  of  what  that  law  is,  without 
evidence." 


Of  Contracts  with  Infants,  ratified  and  confirmed 
by  them  when  at  full  Age* 

The  privilege  the  law  allows  to  infants  being  entirely  calculated 
for  their  benefit,  and  to  prevent  frauds  being  practifed  upon  them 
during  their  minority  ;  hence  at  their  full  age,  they  are  at  liberty 
either  to  ratify  and  confirm  their  contracts,  or  to  avoid  them. 
Therefore,  if  an  infant  be  fumilhed  with  goods,  which  do  not  come 
v.ithiii  the  defcription  of  neceffaries*.  and  after  he  comes  of  ags,  he 

ratifies 
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ratifies  the  contract  by  a  promife  to  pay,  he  is  bound  by  fuch  nro- 
mifc,  and  liable  to  be  fued  thereon  for  the  debt,  (c ) 

So,  if  an  infant  give  a  bond,  and  at  full  age  promife  payment, 
itfhallbind  him.  (d) 

So,  if  a  man  enters  into  an  obligation  for  payment  of  money  for 
an  infant,  and  the  infant,  after  he  comes  of  age,  promifes,  in 
consideration  that  the  obligee  had  entered  into  the  bond  and  paid 
the  money,  he  would  pay  him  the  debt;  this  promife  is  valid  and 
fufficient  tofupport  an  action,  (e) 

So,  where  an  infant  borrowed  money,  and  afterwards  at  full  age 
promifed  payment ;  this  is  a  good  confideration  for  the  promife, 
and  he  fliall  be  charged,  (f) 

But  to  bind  a  perfon  to  the  payment  of  a  debt  contracted  during 
his  infancy  by  a  new  promife,  made  by  him  at  full  age,  it  muft  be 
an  abfolute  unequivocal  promife  to  pay. 

Thus,  in  the  cafe  of  Thrtipp  v.  Fielder,  (g)  which  was  an  action 
of  ajfumpfit  for  goods  fold  and  delivered,  to  w1  ich  the  defendant 
pleaded  that  he  was  an  infant  at  the  time  of  th;  fale  :  The  plaintiff 
replied  a  new  promife  made  by  the  _]  -fendant  after  he  came  of 
full  age. 

In  fupport  of  this  replication,  upon  which  iffue  was  joined,  the 
plaintiff  could  prove  no  exprefs  pro.nife  whatever  to  p.iy,  but  gave 
in  evidence  a  payment  of  40/.  made  by  the  defendant  on  account 
of  the  debt,  fince  his  coming  of  age. 

For  the  plaintiff,  it  was  contended,  that  this  payment  being 
made  generally  on  account  of  the  debt,  was  an  cdmiffion  by  the 
defendant  of  his  liability  to  pay,  and  tantamount  to  a  new  pro- 
mife. 

Lord  Kenyan,  Cht-  J.  faid  :  "  I  am  of  opinion  this  is  not  fuch  a 
promife  as  fatisfies  the  iffue.  The  cafe  of  infancy  differs  from 
the  ftatute  of  limitations  :  in  the  latter  cafe  a  bare  acknowledg- 
ment has  been  held  to  be  fufficient.  In  the  cafe  of  an  infant  I 
(hall  hold  an  acknowledgment  not  to  be  fufficient,  and  require 
proof  of  an  exprefs  promife  to  pay,  made  by  the  infant  after  he  has 
attained  that  age  when  the  law  prefumes  that  he  has  difcretion. 
Payment  of  money  made,  as  in  the  prefent  cafe,  is  no  fuch  pro- 
mife." 

(c)  Southcrton  v.  Witlock,  2  Sira.  690.     Borthwick  v.  Carruthers, 
I  Term  Rep.  648. 

(d)  Cro.  El.  127.  700.     Dy.  272.  a.  In  marg.    1  Rol.  Abr.  18.  /.  50. 
(<r)   Ednrnd's  Cafe,    3  Leon.  164.    4/^0/7.5.  (/)    Comb.  381. 
{g)   iEfp.  Rep.  628. 

M  2  Such 
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Such  a  promlfe  mult  alfo  be  made  voluntarily,  and  given  with 
knowledge  that  the  party  was  difcharged  by  his  non-age. 

Thus,  in  the  cafe  of  Hennery.  Killing,  (h)  the  facts  were  thefe: 
the  defendant  had  been  furnifhed  with  goods  during  his  infancy ; 
and  after  he  came  of  age,  the  plaintiff  came  to  him  to  demand  the 
money.  The  perfon  fent  faw  the  defendant,  and  threatened  to 
arreft  him  :  upon  which  the  defendant  agreed  to  give  his  note 
for  it.  But  happening  to  mention  to  a  friend  of  his  what  he  was 
about  to  do,  his  friend  faid,"  dont  do  it :  draw  upon  your  father's 
executors/'  He  then  refufed  to  do  any  thing. 

It  was  contended,  that  this  was  not  fuch  a  promife  as  was  fuf- 
ficient  in  law  to  bind  the  defendant. 

Lord  Alvanley,  Ch.  J.  faid  :  "  That  the  infant  was  difcharged 
by  his  non-age  for  goods,  not  necefFaries,  if  furnifhed  to  him  before 
his  full  age;  but  that  he  might  bind  himfclf  by  a  new  promife, 
after  he  obtained  his  full  age  :  but  that  he  held  that  fuch  pro- 
mife muft  be  voluntary,  anel  given  with  knowledge  that  he  then 
flood  difcharged  by  law :  that  where  an  infant,  under  the  terror 
of  an  arreft,  had  a  promife  extorted  from  him,  or  where  it  was 
A**  ft  given  ignorantofthe  protection  which  the  law  afforded  him,  he 
/I  1%  fbould  hold  that  he  was  not  bound  to  ii~.  IFth*erefore  the  jury 
fliould  be  of  opinion  that  the  facts  were,  that  this  promife  was  fo 
obtained,  he  fhould  direct  them  to  find  for  the  defendant."  A 
verdict  was  found  for  the  defendant. 

So,  if  a  promife  be  made  by  an  infant  after  he  comes  of  age,  to 
pay  a  debt  contracted  during  his  minority^ihe  ability  of  the  party 
to  pay  muft  be  proved :  but  it  is  fufficient  to  fhow  his  oftenfible 
appearance,  and  his  circumftances  as  they  are  open  to  the  obfer- 
vation  of  the  world. 

Thus,  in  the  cafe  of  Cole,  executor  of  Cole  v.  Saxby,  (i)  which  wag 
alfo  an  action  of  njfumpfit  for  money  paid,  &c.  And  it  was  proved, 
that  in  a  converfationwith  the  defendant  refpecting  the  debt,  which 
was  contracted  during  his  infancy,  the  defendant  faid,  "  he  had 
[  had  very  heavy  loffes  in  trade  ;  but  that  he  would  pay  his  part 
trhen  he  was  able." 

(b)  5  Efp.Rtp.  102.  Vidi  Cro.  EI.  700,  S.  P.        (!)  3  Efp.  Rep.  159. 

Lord 


Chap.  I.]  Of  Contrails  with  Infants.  1 ',  - 

"Lord  Kenyon,  Ch.J.  faid :  "This  is  not  an  abfolute  promifc  to  pay  j 
it  is, "  when  he  is  able."  I  remember  a  cafe  before  Lord  Manrfi?ldt 
in  Staffordfiire,  in  which  he  was  of  opinion,  that  it  was  incumbent 
on  the  plaintiff  to  fhow  that  the  defendant  was  of  ability  to  pay  at 
the  time  of  the  action  brought." 

The  plaintiff's  counfel  then  called  a  witnefs  to  prove  to  that  ef- 
fect. The  defendant's  counfel  crofs-examined  him  as  to  his  parti- 
cular knowledge  of  the  defendant's  circumftances ;  whether  he 
knew  the  ftate  of  his  debts,  or  how  he  was  circumftanced. 

Lord  Kenycn,  Ch.  J.  faid :  "  It  was  not  neceffary  to  inquire  fur- 
ther than  his  oftenfible  appearance,  and  his  circumftances,  as 
they  were  open  to  the  obfervation  of  the  world  ;  -that  if  appear- 
ances were  that  he  was  of  fufTicient  fubftance  and  ability,  he  fhould 
hold  it  fufTicient  to  fat'sfy  the  promife." 

The  plaintiff  did  accordingly  produce  fuch  evidence,  which  fa- 
tisfied  his  lordftiip,  who  held  it  to  be  fufTicient. 


Of  a  Joint  Contrftcl  made  with  an  Infant  and  an  Adult. 

If  a  contract:  is  made  by  an  infant  and  an  adult,  they  cannot  both 
be  fued  thereon,  but  the  action  fhould  be  brought  againft  the 
adult  only,  as  being  thefole  contracting  party  in  point  of  law. 

Thus,  in  the  cafe  of  Chandler  v.  Parkes  and  Danks,  (h)  which  was 
an  action  of  ajfumpfit,  for  work  and  labour,  and  materials  found  for 
both  defendants.  Parkes  one  of  the  defendants  pleaded  the  gene- 
ral ifTue  of  non  ajfumpfu ,-  the  other  defendant  pleaded  infancy. 
The  plaintiff  entered  a  noli  profeqv.i  as  to  the  defendant  Danks,  and 
proceeded  to  iffue  with  the  other  defendant  Parkes. 

Lord  Kenyan,  C.  J.  on  the  cafe  being  opened,  and  looking  into 
the  record,  faid,  "he  doubted  how  the  plaintiff  could  recover 
againft  one  defendant  only,  in  an  action  on  a  contract  which  he  by 
his  declaration,  had  flated  to  be  a  joint  one  againft  two  :  that  the 
infancy  being  admitted,  the  plaintiff  ought  to  have  discontinued, 
and  commenced  a  new  action  againft  the  adult  defendant,  as  being 
thefole  contracting  party  according  to  the  legal  effect  of  fuch  a 
contract,  which  was  void  againft  the  infant." 

(/■)   ^  F/p.  Rip.  76".  And  ft;  Jaflray  v.  Frcbain  and  ethers,  5  Efp.  Rep, 

47 .  s.  p.  ■ 

3SI 3  The 
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.  The  plaintiff's  counfel  contended,  that  the  promife  of  an  infant 

*^tT.  was  not  void,  but  voidable  only  j  and  if  the  plaintiff  had  declated 
againfl  the  adult  defendant  only,  he  could  have  pleaded  in  abate- 
ment, that  the  contract  was  a  joint  one ;  and  quafhed  the  plain- 
tiff's writ. 

Lord  Kenyan  faid,  *l  he  continued  of  the  fame  opinion  •,  for  the 
plea  in  abatement  could  not  prevail,  wheiji  it  was  difclofed  that  the 
*ther  defendant  was  an  infant."  ff-  <j/fZ^^f -  4vt+n*>y£  jSCtrZjjJU/ 

/  *l     ssS?  Qf  Contracts  made  with  an  Infant  living  apart 
&  ^    /  „      \T*Zs       from  "is  Father ',  c$V. 


^y  g \  $  Where  a  father,  living  in  the  country,  gives  his  fon,  refiding  in. 
y3  &£  i-0,lci°fli  a  reafonable  allowance  for  his  expences,  the  fon  is  folely 
s€  liable  for  neceffaries  ;    and  the  father  fhall  be  wholly  difcharged, 
'    from  fuch  liability. 


"~  u^jlA     Thus,  in  the  c?(e  of  Crantz  v.  Giff%  (/)  which  was  an  a£fcipn  pf 

^  X^^fifftimpfit  brought  to  recover  a  fum. of  money  for  clothes  furnilhed 

+       jT^y  ^lQ  plaintiff,   who  was   a  taylor,  to  the  defendant's  fon,  an 

•^-infant.    The  plaintiff  proved  that  the  clothes  were  furnifhed  to  the 

i  S*/Att£QVXi%>  man,  and  that  the  prices  were  reafonable. 

Iv*-  /x^as^Y^^  cafe  in  evidence  on  the  part  of  the  defendant  wa$>  that  the 
**%.  ^"^father  (the  defendant)  refided  in  Cumberland^  and  had  fent  his  fon 
X  ^jLPV  to  ^on^on  to  ^e  employed  in  the  bufinefs  of  a  haberdafherv 
^^'  'That  he  had  fent  him  to  the  care  of  a  Mr.  Atkinfon>  with  inftruc- 
.Jtjons  to  him  to  pay  a  proper  fum  for  providing  the  young  man  with 
***n  *>*enicefraries  fuitable  to  his  fituation. 

Mr.  AtUnJon  was  called,  and  he  proved  the  above  circumftances, 
/j  and  that  he  had  in  iacl  paid  the  fon  an  allowance  while  he  was  in 
Z%ondony  by  his  father's  directions  j  that  he  had  ordered  clothes  for 
\f    him,  but  never  pledged  the  father's  credit  in  any  refpedt. 

*t*r&'u>- Per  Lord  Kenyan.  "  The  goods  being  furnifhed  to  the  fon,  he 
****  *"/  is  himfelt  prima  facie  liable,  they  being  neceffaries  ;  if  tradefmen 
~Hvi  *Cideal  with  him  and  he  undertakes  to  pay  them,  they  muft  refort  to 
n  1*~4  him  for  payment :   the  father  it  is  true  may  be  liable  for  neceffaries 

^i  $*uu*y  »>*,  y+Jfl 2  W  W  ♦?*  > 

*>  u/cu^M^.  *«*#- y  /3<A+*fy-  *  A*A*~fcr     furnifhed 


Chap.  I.]  Of  Contrails  with  Infants,  167 

furnifhed  to  his  fon  on  his  credt;  but  when  he  gives  his  fon  an 
allow,  ncc,  tnat  is  in  lieu  of  Jl  charges,  and  the  father  cannot  be 
bound  by  law  t<>  pay  even  for  necefTaries  furnifhed  to  the  fon  under 
thofe  circumftances.  It  would  be  a  great  hardfhip  on  the  father 
who  would  fo  be  obliged  twice  to  pay  for  necefTaries  furnifhed  to 
his  fon." 

So,  ^in  the  cafe  of  Simp/on  v.  Rdertfon,  (tn)  which  was  an  action 
for  goods  fold  and  delivered.  Part  of  the  demand  was,  for  clothes 
furnifhed  to  the  fon  of  the  defendant,  by  the  plaintiff,  who  was  a 
taylor. 

Lord  Kenyan,  Ch.  J.  faid,  "  he  had  ruled  before,  that  if  a  tradcf- 
man  colludes  with  a  young  man,  and  furnifhes  him  with  clothe* 
to  an  extravagant  degree,  that  though  the  father  might  have  been 
liable,  had  they  been  to  a  reafonable  extent,  that  the  tradefman 
who  gives  credit  to  fuch  an  extravagant  degree,  fliall  not  at  law  be 
allowed  to  recover." 


Of  the  Liability  of  a  Father  for  Necejfaries 
furnifhed  to  his  Son-in-law. 

A  man  is  not -bound  in  law  to  provide  necefTaries  for  his  wife'* 
child  by  a  former  hufband.   * 

Thus,  in  the  cafe  oiTubb  and  others,  v.  Harrifon  and  another,(«) 
which  was  an  action  of  covenant,  in  which  the  defendants,  who 
were  father  and  fon,  .after  reciting  that  differences  had  arifen  be- 
tween the  fon  and  his  wife,  and  that  they  had-  agreed  to.  live  fepa- 
rate,  covenanted  to  the  plaintiffs  to  pay  the  wife  an  annuity  of  50/. 
a  year,  and  to  pay  all  the  debts  contracted  by  her  which  her  hnjband 
was  by  law  liable  to  pay.     The  breaches  affigned  were  (amongfl 
others)  that  the  wife  had  then  contracted  a  debt  of  56/.  16/.  gd.  to 
J.  Brighton,  for  necefTary  board  and  lodging,  and  other  necefTaries, 
and  for  money  paid  and  laid  out  for  necefTaries  for  Mrs.  Harrifon, 
and  one  John  Perrin,  her  infant  fon  by  afbrntt  r  hufband,  at  her  rvaueft. 
On  the  trial  of  this  caufe,  before  Lord  Kenyan,  Ch.  J.  it  was  agreed 
that   the  plaintiffs  fhould   take  a  verdict  for  150/.;    and   that  it 
Should  be  referred  to  an  arbitrator  to.  take  an  account  of  the  particu- 

(m)    I  Efp.  Rep.  17.  (n)  4.  Term  Rep.  1 18. 

M  4  lars 
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lars  of  the  feveral  demands,  fo  that  the  fame  might  be  ftated  to  the 
court  of  Kings  Bench,  fubjecho  their  opinion  and  direction  on  the 
conrtruclion  of  the  covenant  in  the  deed  of  feparation,  whereon  the 
a£tion  was  brought,  and  whereby  the  defendants  covenanted  to  pay 
all  the  debts  contracted  by  Sarah  Harrifon,  the  wife,  which  he* 
hufband  was  by  law  liable  to  pay.  The  account  being  now  deli- 
vered in,  it  appeared  that  feveral  of  the  items  were  for  the  main- 
tenance of  her  infant  fon  by  a  former  hufband. 

This  matter  was  fhortly  fpoken  to  at  the  bar ;  and  the  cafe  of  Rex 
v.  Munday,  reported  by  the  name  of  Munden  in  I  Stra.  190. was  re- 
lied on  •,  where  it  was  held,  that  a  hufband  was  not  bound  to  maintain 
his  wife's  mother.  But  it  not  appearing  from  the  ftatement  of  that 
cafe,  either  in  Strange  or  in  Bum,  whether  or  not  the  wife  were 
alive  at  the  time,  the  court  took  time  to  confider  of  the  point ;  and 
on  a  fubfequent  day, 

Lord  Kenyan  faid,  "  that  he  had  feen  a  copy  of  the  order  in  Rex 
v.  Munday,  taken  from  the  records  of  the  Court,  by  which  it  clearly 
appeared  that  the  ivife  ivas  alive  when  the  order  was  made.  The 
Court  in  that  cafe  reverfed  the  order  of  maintenance,  on  the  ground 
that  the  ftatute  of  Elizabeth  only  extends  to  natural  relations. 
Therefore,  on  the  authority  of  that  cafe,  we  are  of  opinion  that  the 
hufband  is  not  liable  for  the  expences  of  maintaining  the  wife's  child 
by  the  former  hufband  ;  and  confequently  that  thofe  articles  in  the 
account  mult  be  difallowed." 

But  though  a  man  is  not  bound  to  provide  for  the  children  of 
his  wife  by  a  former  hufband,  yet  if  he  takes  them  into  his 
houfe,  and  they  become  part  of  his  family,  he  (hall  be  deemed  to 
{land  loco  parentis,  and  be  liable  to  a  contract  made  by  his  wife  for 
their  education,  &c. 

Thus,  in  the  cafe  of  Stone  v.  Carr,  (0)  which  was  an  action  of 
ajfumpfiti  brought  by  the  plaintiff,  who  was  a  fchoolmafter,  for  the 
education  and  maintenance  of  an  infant  child. 

The  child  was  the  fon  of  the  defendant's  wife  by  a  former  huf- 
band. On  the  defendant's  marriage  with  the  child's  mother,  he 
had  taken  po!:tfTion  of  an  houfe  which  fhe  occupied  with  her  child- 
ren, and  which  houfe  had  belonged  to  the  firft  hufband ,   the  bufi- 

(.)  3  Efp.  Rep.  1. 

nef« 
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nefs  (lie  had  carried  on  was  continued,  and  the  children  were  fuf- 
fered  to  live  with  him  as  part  of  the  family,  and  provided  for  by 
him  while  he  was  at  home. 

For  the  defendant  it  wa6  given  in  evidence,  that  he  was  gunner 
of  an  India  fhip ;  that  during  his  abfence  on  a  voyage,  the  boy 
had  been  put  out  to  fchool  by  his  mother,  to  the  plaintiff.  His 
counfel  then  contended,  that  as  he  had  never  made  any  contract 
or  agreement  with  the  piaintiff,  he  could  not  be  charged  by 
reafon  of  any  implied  liability  ;  and  cited  the  cafe  of  Tubb  v.  Har- 
riott. (/>) 

Lord  Ketiyon,  Ch.  J.,  after  referring  to  the  cafe  cited,  faid 
"  the  prefent  was  diftinguifhable  from  that :  there  was  no  doubt  if 
a  man  married  a  woman  having  children  by  a  former  hufband  he 
might  refufe  to  provide  for  them  ;  and,  under  the  authority  of  the 
King  v.  Munday,  cited  in  the  cafe  of  Tubb  v.  Harrifon,  he  could 
not  be  compelled  to  do  it ;  but  if  a  man  did  not  lb  refufe  to  en- 
tertain them,  and  took  the  children  into  his  family,  he  then  flood 
loco  parentis  as  to  them.  Such  was  the  cafe  here:  he  had  fo 
adopted  them,  and  having  gone  abroad,  and  left  them  in  the  care 
of  his  wife,  he  fhould  hold  him  to  be  bound  by  her  contracts 
made  for  their  maintenance  and  education.  If  fhe  had  any  pro- 
perty by  her  firft  hufband,  the  cafe  was  ftrohger  ;  for  then  part 
of  the  property,  of  which  the  defendant  poifeffed  himfelf,  be- 
longed to  the  children  :  but  even  had  their  father  died  infolvent 
it  would  not  alter  his  opinion.  The  defendant,  on  his  marriage, 
had  no  right  to  take  poiTefEon  of  the.houfe  and  bufinefs  :  he  had 
thereby  confounded  all  the  boundaries  of  the  property,  and  placed 
himfelf  in  a  ftate  of  refponfibility."  He  therefore  direded  the 
jury  to  find  a  verdid  for  the  plaintiff ;  which  they  accordingly 
did. 

Of  Contrails  made  with  a  Son,  an  Adult,  carrying 

on  the  Bufinefs  of  his  Father,  &c. 

Where  a  fon  .ofjcnijbly  appeared  as  the  proprietor  and  jgn. 
dudor  of  a  bufinefs  in  a  trade,  not  an  extenfive  one,  and  the  fa- 
ther, to  whom  the  bufinefs  really  belonged,  was  fuperannuated 
and  incapable  of  conduding  it,  it  was  determined  that  the  fon  was 
liable  on  contrads  conneded  with  the  bufinefs. 

Thus,  in  the  cafe  of  Turret  v.  Colldt,  (q)  which  was  an  adion  of 
effumtftt  to  recover  the  value  of  a  quantity  of  timber  alledged  to 
have  been  fold  to  the  defendant,  who  was  a  carpenter. 

(p)  Anu  1 67.  (?)  vEfp.  Rep.  3;a 

The 
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The  defence  fet  up  was,  that  the  timber  was  furnifhed  to  his 
father,  and  on  his  credit  only  ;  he  being  in  the  fame  line  of  bufi- 
nefs,  and  conducting  it  only  for  his  father. 

This  defence  was  met  by  evidence  on  the  part  of  the  plaintiff 
{howing,  that  the  father  was  a  man  very  far  advanced  in  years, 
without  memory  or  underftanding ;  and  it  was  admitted  that  the 
fon  (tne  defendant)  managed  the  bufinefs  oftenfibly. 

Lord  Ki'tiyofjy  Ch.  J.  faid,  "  that  under  the  circumftances  proved, 
the  defence  fet  up  was  inadmiflible.     In  great  concerns,  win-re 
there  were  many  partners,  as  in  the  cafe  of  great  breweries,  for 
example,  notwithstanding  the  old   age,  infirmity,  or  infanity  of 
one  of  the  partners,  the  bufinefs  might  ftill  be  carried  on  for  the 
benefit  of  the  family  ;  but  in  little  bufinefTes  or  concerns,  fuch 
as  the  prefent,  if  the  owner  became  devoid  of  memory  or  under- 
ftanding, the  bufinefs  mufl  neceffarily  be  at  an  end.   Here  the  de- 
fendant  was  the  oftenfible  perfon  whqcondjiclfd  the  bufinefs,  and 
with  whom  the  contract  was  made  :  the  plaintiff  therefore  had  a 
right  to  apply  to  him  ;    nor  mould  he  be  allowed  to  turn  the 
plaintiff  round,  by  fetting  up  the  credit  as  given  to  one  whofe  in- 
tellectual  derangement  incapacitated  him   from  conducting  the 
molt  trifling  concerns  of  life." 


CHAPTER 
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CHAPTER  H. 


Of  Contracls  with  Married  Women.  1 


THE  fubjeft  of  the  prefent  chapter  will  be  confidered  in  the 
following  order : 

I .  Of  Contracts  made  by  a  Married  Woman  with  and  without 
the  AJfent  of  her  Hujband. 

i.  Of  Contrasts  with  a  Married  Woman  during  the  Bani/h- 
ment,  &c.  of  her  Hujba?id. 

3.  Of  Contracls  with  #  Feme  Covert  fole  Trader,  &c. 

4.  Of  Contrails  with  the  Wife  before  Marriage. 

5.  Of  Contracls  for   Necejfaries  provided  for  a   Married 

Woman. 

6.  Of  Contracls  made  by  a  Woman  living  with  a  Man  as  his 

Wife. 

7.  In  what  Cafes  Hujband  and  Wife  ought  tofue  and  be  fued 

jointly. 

%.  In  what  Cafes  the  Hujband  may  fue  alone,  or  join  his 
Wife  ;  and  when  the  Hujband  mujlfue  alone. 


I.  Of 
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I.  Of  Contracls  made  by  a  married  Woman,  with 
and  without  the  Affent  of  her  Hufband. 

A  married  woman  has  no  power  to  make  a  contrail  without 
the  affent  of  her  hufband  precedent  or  fubfequent,  exprefs  or  im- 
plied :  therefore  if  fhe  enters  into  any  contract  without  fuch  af- 
fent, it  is  absolutely  void,  (a) 

So,  if  the  wife  fell  or  difpofe  of  the  goods  of  her  liufband,  with- 
out his  affent,  the  fale  is  void  ;  and  the  hufband  may  recover  them 
back  by  action  of  trover,  (b) 

So,  where  the  wife  buys  goods  without  the  confent  of  her  huf- 
band, he  is  not  chargeable  for  them,  (c) 

So  a  note  or  bill  drawn,  or  indorfed  by  a  married  woman,  is 
void. 

Thus,  in  the  cafe  of  Connor  v.  Martin,  (d)  which  was  an  action 
brought  by  die  indorfee  of  a  promiffory  n^te,  payable  to  Sufan 
Connor,  or  her  order,  and  given  to  her  before  marriage ;  which 
note,  after  her  marriage  and  while  covert,  fhe  indorfed  to  the 
plaintiff:  the  defendant  pleaded  that  Sufan  Connor  was  married 
at  the  time  of  the  making  the  indorfement :  the  plaintiff  de- 
murred ;  and  the  que  ft  ion  upon  argument  was,  whether  the  plaintiff 
could  maintain  the  action  upon  a  note  indorfed  by  a  feme  covert  ? 
The  whole  Court  were  of  opinion,  that  the  feme  covert  could  not 
affign  the  note,  becaufe  by  aft  of  law  it  became  the  fole  right  and 
property  of  her  hufband. 

So,  in  the  cafe  of  Barlow  v.  Bijhop,  (e)  which  was  alfo  an  a£tion 
by  the  indorfee  of  a  promiffory  note  againft  the  maker,  which 
note  was  drawn  payable  to  one  Ann  Parry  or  order,  at  two 
months  after  date,  for  41/.  \os.,  and  by  her  indorfed  to  the 
plaintiff.  The  firft  count  of  the  declaration  was  upon  the  note, 
to  which  were  added  the  common  money  counts.  At  the  trial, 
before  Lord  Kenyan,  Ch.  J.  it  appeared  in  evidence,  that  Ann 
Parry  was  a  married  woman,  carrying  on  trade  at  Birmingham 
in  her  own  name,  with  the  confent  of  her  hufband  ;  and  that  the 
plaintiff,  who  lived  in  London,  had  furnifhed  her  with  goods  to  the 

(a)  Ruled  by  all  the  Judges  in  the  cafe  r/Manby  v.  Scott,  I  Sid.  i29< 
1  Lev.  4.   1  Mod.  izS. 

(b)  Coin.  Dig.  tit.  Baron  and  Feme.  (c)  4.  Leon.  42. 
(d)   Cited  in  3  Mis.  5.    See  alfo   1  S/ra   516     S.  C. 

(/)    I  Eajl  Rep.  432.    3  EJp.  Rep.  266.   S.  C. 

amount 
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amount  of  the  note,  dealing  with  her  as  a  feme  f ale ;  that  the 
plaintiff,  after  much  delay,  having  pre  fled  for  payment,  the  de- 
fendant, with  a  view  to  ferve  Mrs.  Parry,  gave  her  the  note  1:1 
queflion,  with  knowledge  of  her  being  married,  and  with  a  view 
that  fhe  fhould  pay  it  over  to  the  plaintiff,  in  order  to  Hop  his  pro- 
ceeding againft  her,  which  fhe  did  by  indorfing  it  over  to  him. 
A  verdict  was  taken  for  the  plaintiff,  with  leave  to  the  defendant 
to  move  the  court  to  enter  a  nonfuit,  if  they  fhould  be  of  opinion 
that  the  plaintiff  could  not  recover  upon  any  of  the  counts. 

The  Court  of  King's  Bench  were  of  opinion,  that  the  indorfe- 
ment  was  void,  and  that  the  plaintiff  could  not  recover  upon  any 
of  the  counts. 

Lord  Kenyon,  Ch.  J.  faid,  "  I  faved  the  point  at  the  trial,  not 
from  any  doubt  entertained  by  myfelf  at  the  time,  but  to  give  an 
opportunity  to  the  plaintiff's  counfel  to  fee  if  there  were  any 
ground  upon  which  the  action  could  be  fuftained ;  but  none  has 
been  or  can  be  flared.  It  is  clear,  that  the  delivery  of  the  note  to 
the  wife  veiled  the  intereft  in  her  hufband  ;  and  as  he  permitted 
her  to  carry  on  trade  on  her  own  account,  and  this  was  a  tranfaction 
In  the  courfe  of  that  trade,  if  fhe  had  indorfed  the  note  in  the 
name  of  her  hufband,  I  am  not  prepared  to  fay  that  that  would 
not  have  availed  ;  as  many  acts  of  this  nature  may  be  done  by  a 
power  of  attorney  ;  and  the  jury  might  have  prefumed  what  was 
neceffary  in  favour  of  an  authority  from  her  hufband  for  this 
purpofe.  But  the  indorfement  being  in  her  own  name,  it  is 
quite  impoffible  to  fay  that  fhe  could  pafs  away  the  intereft  of  her 
hufband  by  it.  And  this  is  not  like  a  note  payable  to  the  order  of 
a  fictitious  perfon,  to  whom  no  intereft  can  pafs  ;  but  here  the 
intereft  paffed  to  the  hufband.  Neither  is  there  any  colour  for 
faying  that  the  plaintiff  can  recover  upon  the  money  counts. 
No  money  paffed  between  thefe  parties." 

So,  the  executor  of  zfeme  covert ,  who  lived  apart  from  her 
hufband,  and  traded  as  A  feme  fo/e,  is  not  liable  to  be  fued  at  law 
for  debts  contracted  *by  the  wife  during  her  coverture,  whilfl 
living  in  a  flare  of  feparation. 

Thus,  in  the  cafe  of  Clayton  v.  Adams,  (f)  executor  of  Mary 
Byrne,  which  was  an  action  of  affumpfit  againft  the  defendant,  as 
executor  of  Mary  Byrne,  for  goods  fold  and  delivered  to  her. 
Plea,  that  Mary  Byrne,  at   the  time  of  making  the  fuppofed  pro- 

(/")  6Ttrm  Rrp.  £04.  Vide  Pofl,  ttU  Com  rafts  by  a  Feme  Corzrt, 
IbleTsader. 

6  mifes, 
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mifes,  was  covert  of  one  Arthur  Byrne.  Replication  that  Mart 
Byrne,  at  the  time  of  making  the  faid  promifes,  and  from  thence 
until  her  death,  lived  feparate  and  apart  from  the  faid  Arthur* 
and  carried  on  the  trade  and  bufinefs  of  an  haberdafher  as  z/eme 
fole,  and  that  the  plaintiff  never  knew  of  or  trufted  the  faid  Ar- 
thur,  but  dealt  with  the  faid  Mary  as  a  feme  fole,  and  on  her  cre- 
dit }  and  in  the  courfe  of  fuch  dealings  for  goods  fold  by  him  the 
plaintiff)  to  her  as  fuch  feme  fole ,  fhe  made  the  faid  promifes,  &c. ; 
that  after  the  death  of  the  faid  Mary,  the  defendant,  as  her  execu- 
tor, took  and  poffefied  divers  goods  and  chattels,  which  were  of 
and  in  pcfieffion  of  the  faid  Mary  as  (uc\\  feme  fole,  to  the  amount 
of  more  than  the  damages  fuftained  by  the  plaintiff  by  reafon  of 
the  non-performance  of  the  faid  promifes,  &c,  and  whereout  as 
fuch  executor  he  ought  to  have  fatisfied  the  fame,  &c.  To  this 
replication  the  defendant  demurred,  and  the  plaintiff  joined  in 
demurrer,  And,  upon  argument,  the  counfel  for  the  plaintiff 
cited  the  cafes  of  Norton  v.  Turvill  (g)  and  Huhne  v.  Tenant,  [h) 
in  which  it  had  been  hoiden  in  the  Court  of  Chancery  that  the  fe- 
parate eftate  of  a  feme  covert  was  liable  for  the  difcharge  of  her 
bond  debt. 

But  the  Court  in  this  cafe  gave  judgment  for  the  defendant ; 
and  Lord  Kenyon,  Ch.  J.  faid,  "  To  the  equity  cafes  that  have 
been  cited  I  fully  fubferibe  :  but  they  cannot  govern  us  in  a 
tourt  of  law.  A  court  of  equity  can  mould  interefts  differently  from 
a  court  of  law,  and  can  give  relief  in  cafes  where  a  court  of  Jaw 
cannot.  In  order  to  enable  the  plaintiff  to  recover  in  this  action, 
he  fhould  have  fhown  that  the  feme  covert,  when  alive,  might  have 
been  fued,  and  that  the  defendant  was  poffeffed  of  that  property 
in  refpc£l  of  which  fhe  was  liable :  but  it  does  not  appear  that 
this  could  have  been  the  feparate  property  of  the  wife.  And  the 
probate  of  the  will  of  the  wife  was  abfolutely  void  :  "We  cannot 
determine  that  an  action  might  have  been  maintained  againft 
this  feme  covert,  without  alfo  faying  that  fhe  might  have  been 
taken  in  execution :  but  that  would  operate  as  a  divorce  between 
the  hufband  and  wife." 

In  fome  modern  cafes  (i)  it  has^een  decided  that  a  married  woman 
living  apart  from  her  hufband,  and  having  a  feparate  n.aintenanc6 
fecured  to  her  by  deed,  may  contract  and  be  fued  as  zfemefole, 

(g)  2  P.  Wms.  144.  (h)  1  Bro.  Ch.  Cas.  \6. 

(i)  Corbett  v.  Poclnitz  and  Wife,  1  Term  Rep.  5.  Et  viae  the  fevtral 
caja  there  cited. 

and 
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and  that  her  fecond  hufband  is  liable  for  debts  contracted  in  the 
life  time  of  her  former  hufband,  during  the  (late  of  feparation. 

But  in  the  more  recen:  cafe  of  Marfjallv.  Rutton,  (I)  thefe 
decifions  were  reviewed  and  confidered  ;  and,  after  feveral  ar- 
guments at  the  bar,  it  was  folemnly  determined  by  all  the  judges, 
that  zfme  covert  cannot  contract  and  be  fued  as  a  feme  file,  even 
though  fhe  be  living  apart  from  her  hufband,  having  a  feparate 
maintenance  fecured  to  her  by  deed. 

Lord  Kenyan  delivered  the  judgment  of  the  Court  in  this  cafe  as 
follows  :  "  This  is  an  action  of  ajfumpftt  brought  by  John  Mar- 
fhall  againft  Mary  Rutton,  for  goods  fold  and  delivered  to  her,  for 
work  and  labour,  and  money  laid  out  to  her  ufe,  and  on  other  ge- 
neral counts.     To  this  the  defendant  has   pleaded  her  coverture 
with  one  Ifaac  Rutton,  who  is  ftill  alive.     The  plaintiff  has  replied, 
that  before  the  making  of  the  promifes  of  the  defendant,  fhe  and 
her  hufband  had  mutually  covenanted  and  agreed  to  live  feparate 
and  apart ;  that  a  feparation  accordingly  took  place  between  them, 
and  that  they  have  continually   from  thenceforth  lived,  and  ftill 
live,  feparate  and  apart  ;  that  a  competent  feparate  maintenance, 
fuitable   to  the  efface  and  degree  of  the  defendant,  of  200/.  pet- 
annum,  was,   in  due  form  of  law,  fecured  to  her  by  deed  during 
the  joint  lives  of  her  and  her  hufband,  which  has  been  duly  paid 
to  her ;  and  that  the  promifes  in  the  declaration  were  made  fub- 
fequent  to  the  feparation  of  her  and  her  hufband.     The  defend- 
ant has  rejoined,  admitting  the  feparation  between  the  defendant 
and  her  hufband   before  the  promifes,  &c.  and  ftating  the  deed 
mentioned  in  the  replication  as  being  a  deed  of  articles  of  agree- 
ment made   between  the  faid  Ifaac  Rutton  and  herfelf,  of  the  one 
part,  and  Thomas  Rutton  of  the  other  part,  whereby  it  was  pro- 
vided that  the   feparate  maintenance  fhould  be  paid  for  fuch  time 
only  as  the  defendant  fhould  fuffer  the  faid  Ifaac  Ruttsn   to  live 
feparate  and  apart  from  her,  and  the  defendant  fhould  maintain 
a   chafte,  due,   and  becoming  conduct,   and   fhould  fupport  and 
keep  Alary  Ruttcn  and  Elizabeth   Rutton,    their  two   youngefl 
children,  without  any  other  charge   or  incumbrance   to  the  faid 
Ifaac  Rutton,  &c,  concluding  with  a  tnverfe   of  the  faid  feparate 
maintenance  being  fecured  to  her  during  the  joint  lives  of  her  and 
herhufbuid.     To  this  rejoinder  the  plaintiff,  having  craved  oyer 
of  the  articles  of  agreement,  has  demurred,  affigning  various  caufes 

(k)  8  Term  Rep.  545.  Set  elfo  Hatchet  and  another  v.  BaddeUy,  z  Bl. 
R.p.  1 07 9.  et  fofti 

\vhkh 
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which  need  not  be  dated;    and  the  defendant  has  joined  in  de- 
murrer. 

The  general  queftion  which  arifes  on  this  record,  is,  whether 
by  any  a-reement  between  a  man  and  his  wife  flie  may  be  made 
legally  refponfible  for  the  contracts  fhe  may  enter  into,  and  be 
liable  to  the  actions  of  thofe  who  may  have  trufted  to  her  engage- 
ments, as  if  fhe  were  fole  and  unmarried.  On  account  of  the 
magnitude  of  the  queftion,  and  from  refpect  to  the  authority  and 
learning  of  thofe  judges,  who  in  fome  late  cafes  have  holden  that 
a  feme  covert  living  fo  feparate  from  her  hufband,  is  liable  to  be 
thus  fued,  we  thought  this  a  cafe  fit  to  be  argued  before  all  the 
judges  •,  and  it  has  been  twice  argued,  once  in  Eafer  Term  1798, 
before  all  the  then  J  udges,  except  Mr.  Baron  Perryti,  and  again  in 
this  term  (/)  before  all  theprefent  Judges,  except  Mr.  Juftice  Bnl- 
ler,  whofe  abfence  on  every  account  we  had  occafion  to  lament. 
And,  after  a  very  full  confideration,  the  opinion  of  all  the  Judges, 
who  heard  the  lad  argument,  is,  that  this  action  cannot  be  fup- 
ported. 

The  ground  on  which  the  plaintiff  in  this  cafe  refts  his  claim,  is 
an  agreement  between  the  defendant  and  her  hufband  to  live  fe- 
parate and  apart  from  each  other.    That  is  a  contract  fuppofed  to 
be  made  between  two  parties,  who,  according  to  the  text  of  Lit- 
tleton, f.   168.  being  in  law  but  one  perfon,   are  on  that  account 
unable  to  contract  with  each  other  j  and  if  the  foundation  fail, 
the  confequence  is,  that  the  whole  fuperftructure  muft  alfo  faih 
This  difficulty  meets  the  plaintiff  in  limine.     If  it  did  not,  and  the 
parties  were  competent  to  contract  at  all,  it  would  then   become 
material  to  confider  how  far  a  compact  could  be  valid,  which  has 
for  its  object  the  contravention  of  the  general  policy  of  the  law,  in 
fettling  the  relations  of  domeftic  life,  and  which  the  public  is  in- 
terefted  to   preferve  •,  and  which,  without  diffolving  the  bond  of 
marriage,  would  place  the  parties  in  fome  refpects  in  the  condition 
of  being  fingle,  and  leave  them  in  others  fubject  to  the  confe- 
quences  of  being  married  ;  and  which  would  introduce  all  the  con- 
fufion  and  inconvenience  which  mufl  neceffarily  refult  from  fo  ano- 
malous and  mixed  a  character.     In  the   courfe   of  the  argument 
fome  of  thefe   difficulties  were  pointed   out ;  and  it  waft   afked, 
whether  after  fuch  an  agreement  as  this  the  temporal  courts  could 
prohibit,  if  either  party  were  to  fuc  in  the  Ecclfiajlical  Court  for 

(/)  Eq/ler  Term,  1800. 

the 
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the  reftitution  of  conjugal  rights  ?  whether  the  wife,  if  fhe  com- 
mitted a  felony  in  the  prefence  of  her  hufband,  would  be  liable 
to  conviction  ?  whether  they  could  be  witnefTes  for  and  againft 
each  other  ?  whether  they  could  fue  and  take  each  other  in  exe- 
cution ?  And  many  other  queftions  will  occur  to  every  one,  to 
which  it  will  be  impoffible  to  give  a  fatisfactory  anfwer.  For  in- 
ftance,  it  may  be  afked  how  it  can  be  in  the  power  of  any  perfons 
by  their  private  agreement  to  alter  the  character  and  condition 
which  by  law  refults  from  the  ftate  of  marriage,  while  it  fubfilts, 
and  from  thence  to  infer  rights  of  action  and  legal  rcfponfibilities- 
as  confequences  following  from  fucli  alteration  of  character  ,.v,d 
conditiop.  ?  or  how  any  power  fhort  of  that  of  the  legifl.it ure  can 
change  that  which,  by  the  common  law  of  the  land,  is  eflabiiihed 
as  the  courfe  of  judicial  proceedings. 

The  argument  in  favour  of  the  plaintiff  refted  on  this  pofition 
only,  as  a  principle,  viz.  that  where  the  hufband  ceafes   to  be  the 
protector  of  Ids  wife,  and  is  not  liable  to  have  any  claim  made  on 
him  for  her  fupport  and  maintenance,  it  necefTarily  follows  that 
fhe  herfelf  muftbe  her  own  protectrefs,  make  contracts  for  herfelf, 
and  be  refponfible  for  them.     But  if  this  were  a  necefTary  confe- 
quence,  it  would   hold  in  all  cafes :    but  that  is   not  fo  ;  forifa 
woman  fhould  elope  from  her  hufband,  withdraw  herfelf  from  his 
protection,  and  live  in  adultery,  he  is  not  by  law  liable  to  anfwer 
for  her  neceffaries ;  and  no   cafe  has  decided  that   the  woman  is. 
A  wife  living  apart  from  her  hufband,  and  who  has  property  le- 
ctured to  her  feparate   ufe,  muft  apply  that  property  to  her  fup- 
port, as  her  occafionsmay  call  for  itj   and  if  thofe  who  know  her 
condition,  inftead  of  requiring  immediate  payment,  pve  credit  to 
her,  they  have  no  greater  reafon  to  complain  of  not  being  able  to 
fue  her,  than  others    who  have  nothing  to   confide  in  but   the 
honour  of  thofe  they  truft.     From  the  incapacity  of  a  married  wo- 
man to  contract  or  to  poiTcfs  perfonal  property  which  may  be  the 
fubject  of  contract,  men  and  their  wives,  defirous  of  living  fe-. 
parate,  have  found  it  necefTary  to  have  recourfe  to  the   interven- 
tion of  truftees,  in  whom  the  property,  of  which  it  is  intended  fhe 
fhall  have  the  difpofition,  may  veft  uncontrolled   by  the  rights  of 
the  hufband,   and   with  whom  he   may  contract   for  her  benefit  ; 
but  111  fuch  property  the  woman  herfelf  acquires  no  legal  intereft 
whatfoever.     Of  fuch  trufts  Courts   of  Equity  alone  can  take  no- 
tice ;  they  can   caufe  the  fund  to  be  brought  before  them  to  be 
applied  as  in  juftice  it  ought  to  be  ;    and  in  thofe  courts  the  cre- 
ditor muft  prefer  his  claim. 

Vol.  I.  N  The 
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The  earlieft  cafes  on  this  fubjedt  proceed  on  the  ground  of  the 
hufband  being  confidered  as  dead,  and  the  woman  as  being  in  a 
ftate  of  widowhood,  or  as  divorced  a  vinculo  matrimonii)  ia 
which  light  Rutton  and  his  wife  do  not  {land.  And  until  the 
cafes  of  Ring/lead  v.  Lady  LanefborGUgh,  Bartuell  v.  Brooks,  (m) 
and  fome  fubfequent  cafes,  which  we  wiflied  to  have  re-confider- 
ed,  we  find  no  authority  in  the  books  to  {how  that  a  man  and  his 
wife  can  by  agreement  between  themfelves  change  their  legal  ca- 
pacities and  characters  ;  or  that  a  woman  may  be  fued  as  a  feme 
fole  while  the  relation  of  marriage  fubfiits,  and  {he  and  her  huf- 
band are  living  in  this  kingdom. 

For  thefe  reafons  our  opinion,  in  conformity  with  that  of  all 
the  Judges  who  heard  the  lafl  argument,  is,  "  that  there  mull  be 
judgment  for  the  defendant." 

But  a  contract  made  by  a  married  woman  with  the  ajfent  of  her 
hufband,  is  good  \  and  fiiall  be  taken  as  the  contrail  of  the  huf- 
band. («) 

So,  where  a  wife  traded  by  her  hufband's  confent,  and  gave 
bills  for  money,  and  he  received  the  profits.  The  wife  borrowed 
ico/.  and  died,  and  a  bill  was  brought  againft  the  hufband  for 
the  money.  An  iflue  was  directed  to  try,  whether  the  money 
was  borrowed  for  carrying  on  the  trade  \  for  if  it  were,  the  huf- 
band fhould  be  decreed  to  pay  it.  (0) 

So,  if  the  wife  of  A.  receives  10/.  to  the  ufe  of  B.  and  this 
comes  to  the  profit  of  A.  in  a  convenient  and  neceflary  way, 
though  it  was  without  A's  order  or  confent  after,  yet  A.  is  liable  to 
this  debt,  and  the  count  or  declaration  (hall  be  of  a  receipt  by  th* 
hands  of  the  baron.  (/>) 

So,  if  a  feme  covert,  without  any  exprefs  authority  from  her  huf- 
foand,  contract  with  a  fervant  by  dccdt  the  fcrvant,  having  per- 
formed the  fervice  ftipulated,  may  maintaiu  ajfumpfit  againft  {he 
iiufband.  {q) 

So,  where  a  hufband  permits  his  wife  to  ad"l  for  him  in  any  de- 
partment or  bufinefs,  her  contracts  and  acknowledgement!  fhall 
foind  the  hufband* 

(m)   Cited  in  the  cafe  of  Corbctt  v.  Poelnitz,  I  Term  Rep.  C. 
(«)    4  Vin.  Abr.  lit.  Baron  and    Feme.     E.  t.  pi.  20.     3  Bidjl.  90. 
\  Stra.  80.     See  alfo  Barlow  <y.  Bifhop,  per  Ld.  Kenyon,  ante  173. 
(♦)   2  Freem.  Rep.  215.  pi.  288. 
{p)  Jtuh.  4.//.  5.        {?)  Whit**.  Cuykr,  6  Term  Re/.  176. 

ThUs,. 
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Thus,  in  the  cafe  of  Emerf.n  v.  Blonden>  (r)  which  was  an  action 
of  njTuwpftt  for  the  ufe  and  occupation  of  certain  rooms  in  the 
plaintiff's  houfe,  which  had  been  let  to  the  defendant. 

The  defendant  and  his  wife  had  taken  the  apartments  at  a  cer- 
tain rent,  the  wife  had  made  the  bargain,  and  had  agreed  to  give 
three  months'  notice  of  quitting.  Having  quitted  without  notice, 
the  action  was  brought  to  recover  the  three  months'  rent. 

A  witnefs  for  the  plaintiff  proved  a  demand  of  the  rent  from  the 
defendant's  wife,  and  that  fhe  had  acknowledged  the  fum  claimed 
to  be  due,  and  had  promifed  payment. 

The  counfel  for  the  defendant  objected  to  this  evidence,  as  it 
was  admitting  the  declarations  of  the  wife,  and  her  acknow- 
ledgment of  debt  to  charge  the  hufband. 

It  was  anfwered  by  the  plaintiff's  counfel,  that  the  defendant 
having,  in  the  prefent  inftance,  permitted  his  wife  to  act  for  him, 
in  making  the  agreement,  and  fettling  the  terms  upon  which  the 
lodgings  were  taken,  that  he  had  thereby  conftituted  her  his  agent 
for  that  purpofe,  and  fiiould  therefore  be  bound  by  her  acts  and 
admiffions. 

Lord  Kenyan t  Ch.  J.  faid,  M  that  the  rule  of  law  had  been  cor- 
rectly itated  by  the  plaintiff's  counfel,  that  where  a  wife  acts  for 
her  hufband  in  any  bufinefs  or  department,  by  his  authority  and 
with  his  affenh,  that  he  thereby  adopts  her  acts,  and  muft  be  bound 
by  any  admiftion  or  acknowledgement  made  by  her  refpecting 
that  bufinefs,  in  which  by  his  authority  (lie  has  acted  for  him,  and 
that  therefore  in  the  prefent  cafe  her  admifiion  of  the  debt  due  to 
the  plaintiff  on  account  of  the  lodging,  was  competent  and  admif- 
fible  evidence  to  charge  the  hufband." 


2.  Of  Contracts  -with  a  Feme   Covert  during  the 
Banifhment,  &c.  of  her  Hufband. 

We  have  already  feen  that  the  contracts  of  a  feme  covert  are  in 
general  void,  unlefs  made  with  the  affent  of  the  hufband.  But  in 
die  cafe  of  baninSment,  abjuration,  or  exile,  the  law  confiders  the 
hufband  as  civilly  dead,  and  therefore  permits  the  wife  to  contrad, 
and  fue  or  be  fued  as  a  feme  file  }  for  it  would  be  unrcafonabk 

(r)  1  Efp.Rcp.  142. 

N  a  that 
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that  fhe  fhould  be  remedilefs  on  her  part,  and  equally  hard  upon 
her  creditors,  who  not  having  any  remedy  againft  ihe  hufband, 
fhould  be  without  remedy  againft  the  feme,  (s) 

■     So,  an  action  lies  againft  a  feme  covert,  though  the  banifhment 
be  only  for  a  limited  time. 

Thus,  in  the  cafe  of  Sparrow  v.  Carruthers,  (t)  which  was  an 
action  upon  a  note  of  io/.  given  by  a  married  ivoman,  who  kept  a 
public-houfe,  for  fome'malt.  The  defence  relied  on,  was  the  de- 
fendant's coverture.  But,  upon  the  trial,  the  plaintiff  proved  that 
her  hufband  had  been  transported,  and  his  time  was  not  expired. 
The  queftion  was,  whether  (he  was  liable.  Tales,  Juftice,  thought 
that  the  court  mull  confider  the  tranfportation  as  fufpending  her 
difability.     A  verdict  was  accordingly  found  for  the  plaintiff. 

The  principle  of  this  rule  of  law  has  alfo  been  extended  to 
cafes  where  the  hufband  has  refided  abroad,  without  any  pro- 
bability of  returning  to  England,  and  where  the  wife  has  repre- 
fented  herfelf,  and  contracted  as  zfemcfole. 

Thus,  in  the  cafe  of  Derry  v.  The  Dutchefs  of "Mazarine,  (u) 
which  was  an  action  of  affumpfit,  brought  againft  the  defendant, 
for  wages  and  money  lent  ;  the  defendant  pleaded  coverture,  and 
ifiue  thereupon.  And  notwithftanding  there  was  very  ftrong  evi- 
dence at  the  trial,  that  the  Duke  of  Mazarine,  the  defendant's 
hufband,  was  alive  in  France,  the  jury  found  for  the  plaintiff; 
becaufe  the  Dutchefs  had  lived  in  England  for  twenty  years  as  a 
feme  file,  and  had  contracted  continually  as  fuch  •,  and  he,  who' 
was  her  hufband,  was  an  alien  enemy.  It  was  moved,  on  behalf 
of  the  Dutchefs.  that  this  verdict  was  againft  evidence  and  law,  for 
a  feme  covert  cannot  be  folely  charged  for  debts  and  contracts, 
without  divorce  and  alimony,  although  the  hufband  be  a  fo- 
reigner.    But  by  Holt,  Ch.  J.  when  the  hufband  is  an  alien  enemy_, 

/£s&    and   under  an  abfolute  difabjlity  to  come  and  live  here,   the  law 

y  ^"perhaps  will  make   the  wife  of  fuch  an  hufband  chargeable   as  a 

O-tf^felne  file  for  her  debts  and  contracts. 

•  2& 

'4W~*1-(S)  Bro-  ^r-  tlt'  Baron  et  Feme,  pi.  66.  Lady  Belhiaffs  enfe,  i  H. 
4.  1.  p.  iz.  2  H.^.f.  7.  a.  Co.  Lit.  132.  b.  133.  a.  1  Rol  Rep.  400. 
Mo.  85.    1  Buljl.  1 4.0.  3  Buljl.  188.     Bac.  Mr.  til.  Baron  &  Feme,  M. 

(t)   Coram    Yates,  juft.  on  the  Northern  Circuit,  cited  in    1  Term 
Rep   6.  /r/^-.  /'<*- 

(k)  I  Ld.  Rnym.  147.  .  But  fee  2  SalL  646.  2  Wilt,  308  ;  and  \  Bos. 
and  Pul.  331;  ;  where  the  vcrdicl  in  this  cafe  is  conjidered  as  being  clearly 
again/l  laiv,  and  its  equity  only  made  the  ground  of  ref if al  of  the  new  trial. 
Zed  vide  the  cafes  which  follow. 

So, 
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So,  in  Watford  v.  The  Dutchefs  De  Piennej  (v)  which  was  an 
action  of  ajfumpfrt  for  goods  fold  and  delivered;  Plea  of  coverture. 
The  evidence  in  fupport  of  this  plea  eftablifhed  rh'.  fact  of  mar- 
riage ;  and  further,  that  the  Duhes  who  was  a  foreigner,  had 
gone  abroad  in  the  ye;:r  1793,  and  had  not  fince  returned  ;  during 
that  interval  the  Dutchefs  had  kept  houfe,  and  paid  bills  for  goods 
furnifhed  on  her  own  acr.ou  ntj  and  in  her  own  name;  but  the 
witnefs  who  proved  thofe  facts  faid,  that  the  Duke,  on.  h;s  going 
abroad,  had  propofed  to  remain  abroad  onl;  for  four  months,  and, 
as  the  witnefs  believed,  had  not  abandoned  his  intention  oi 
turning  to  this  cp.un£r.y,  though  he  had  not  yet  done  fo. 

Upon  this  evidence  Lord  Kenyon,  Ch.  J.  ruled,  that  the  defend- 
ant was  liable.  His~lordfhip  faid,  "  the  prefent  cafe  came  within 
the  principle  of  the  old  common  law,  where  the  hufband  had  abjur- 
ed the  realm.  If  the  hufband  had  been  abfent  for  fome  time,  and 
then  returned  and  paid  bills  contracted  by  the  wife  in  his  ab- 
fence,  and  again  left  the  kingdom,  he  (hould  hold  the  wife  not 
liable  i  but  here  was  a  defertion  of  the  kingdom,  and  an  abfence 
ol  fome  years  •,  #  he  was  no  longer  domiciled  here,  and  in  the  in- 
ter v a.  his  wife  was  fupplied  with  thofe  articles  ;  if  fhe  was  not  to 
Le  held  liable  for  debts  contracted  under  fuch  circumftances,  fhe 
might  be  ftarved."    jt+  .*    '^   4m~*^/-  Jk«*   fe+£fr    /U^2-*x,  . 

■ 

So,  in  De  Gnitton  v.  UAigle^  (w)  which  was  an  action  of  Inde- 
bitatus affumpft  for  money  paid,  fee.  The  defendant  pleaded 
coverture  with  John  Martin  Hare!  U  Aigle.  The  plaintiff  re- 
plied, that  before  the  making  of  the  promifes  and  undertakings 
in  the  faid  declaration  mentioned,  and  from  thence  hitherto,  the 
faid  John  Martin  Harel  V  Aigle  lived  and  refuted  in  parts  beyftnd 
the  feas,  out  of  this  kingdom,  to  wit,  at  Hamburgh  \  and  that 
during  all  that  time  the  faid  Vicloire  Harel  V Aigle  lived  in  this 
kingdom  feparate  and  apart  from  the  faid  John  Martin  Harel 
&  Aigle,  and  followed  and  carried  on  the  trade  and  bufinefs  of  a 
merchant,  as  a  fingle  woman,  and  a  fole  trader,  to  wit,  at  11 
minfter,  &c.  ;  that  the  plaintiff  did  not  give  any  credit  to  the  faid 
John  Martin  Harel  &  Aigle,  but  traded  and  dealt  wit{j  the  faid 
Vi.loire  Harel  as  a  feme  fole,  and  on  her  fole  credit ;  and  that  the 
faid  Vicloire  Harel  made  the  faid  feveral  promifes  and  undertakings 
in  the  laid  declaration  mentioned,  as  fuch  feme  fole  as  alore- 
faid. 

(t»)  2  Efp.  Rep.  <;54.  and  in  another  cafe  again/l  the  fame  defendant  a: 
fuit  of  Franks.     Ibid.  587.  S.  P. 

*  About  three  years.        j(w)   1  Bos.  and  Pul.  357. 

N3  To 
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To  this  there  was  a  general  demurrer  and  joinder.  And  in  fup- 
port  of  the  demurrer  were  cited  the  cafes  of  Csrbett  v.  Poelnitz,  (#). 
GilchriJ}  v.  Brown,  (y)  and  Clayton  v.  Adams,  (z) 

But  the  court  held,  that  the  defendant  was  personally  liable, 
and  accordingly  gave  judgment  for  the  plaintifF. 

Bullery  Juft.  faid,  «  There  is  another  fet  of  cafes  of  a  very  dif- 
ferent nature  from  thofe  which  have  been  relied  on  by  the  de-, 
fendant ;  but  which  are  much  more  applicable  to  this  cafe.  The 
fir  ft  of  thefe  is  the  Lady  Be/knap's  cafe  :  *  now  let  us  fee  if  any 
found  diftinction  between  that  cafe  and  this  can  be  maintained. 
The  hulband  there  was  baniihe_d.  but  it  is  not  ftated  whether  he 
was  banifhed  for  one  year,  or  for  five  years,  or  for  life  :  it  was 
held  fufficient  that  he  was  in  banifhment  at  the  time  when  Lady 
Be/knap's  contract  was  made  ;  and  I  can  fee  but  one  principle  on 
which  the  cafe  could  have  been  decided  ;  viz.  that  the  rights  known 
to  exift  in  law  between  hulband  and  wife  were  not  interfered  with 
by  allowing  the  wife  to  be  taken  in  execution  :  as  the  hufband 
was  banifhed  (though  it  be  not  ftated  whether  for  life  or  not,)  the 
matrimonial  rights  during  his  banifhment  were  at  leaft  fufpended* 
In  later  times  the  cafes  have  gone  further.  In  Sparrow  v.  Car- 
ruthers,  (a)  it  was  fhown,  in  anfwer  to  evidence  of  coverture,  that 
the  hulband  was  tranfported  for  feven  years  only,  and  after  that 
time  was  expired,  he  had  a  right  to  return,  and  demand  the  com- 
fort of  his  wife,  even  if  (he  were  in  gaol ;  yet  the  hulband  being 
abroad,  and  not  capable  of  enjoying  the  matrimonial  rights,  it  was 
held  that  the  difability  of  the  wife  was  fufpendech  In  thofe  cafes 
the  hufband  was  fent  out  of  the  country  for  his  crimes,  whereas 
here  the  hufbandjias  voluntarily  abandoned'his  wife,  and,  for  any 
thing  that  appears-,  never  was  in  England,  and  perhaps  never  may 
come  here.  The  wifq  has  traded  as  z  feme  fie,  has  obtained  cre- 
dit as  fuch,  and  ought  to  be  liable  for  her  debts." 

Heath,  J.  "  I  am  of  the  fame  opinion.  The  cafes  of  banifhment 
and  tranfportation  of  the  hufband  are  directly  in  point.  Befides, 
it  is  for  the  benefit  of  the  feme  covert  that  fhe  fhould  be  liable  ta 
an  action  in  fuch  a  cafe  as  this,  otherwife  fhe  could  obtain  no  cre- 
dit, and  would  have  no  means  of  gaining  her  livelihood.  The 
fcufband,  perhaps,  never  was  in  England,  and  never  may  be,  fo  that 
this  cafe  is  not  at  all  like  thofe  which  proceeded  on  the  ground  of 
a  feparate  maintenance." 

(k)  i  Term  Rip.  $.       (y)  4  Term  Rtf.  -}66.       (*)  6  Term  Rep.  604. 
*  Ante  180.  mte  s.  (<*)  Ibid. 
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But,  in  the  cafe  ofFarrer  v.  The  Ccunlefs  Dowager  of  Granard,  {h) 
which  was  an  action  of  indebitatus  ajfumpfit  for  the  ufe  and  occu- 
pation of  certain  ready  furniflied  lodgings.  The  defendant  plead- 
ed coverture  •,  to  which  the  plaintiff  replied,  that  the  defendant's 
hufband  lived  and  refided  in  Ireland,  and  that  the  defendant  lived 
in  England^  asa_fingle  woman  ;  and  as  fuch  fingle  woman,  pro- 
mifed,  &c.  The  court  held  the  replication  bad  on  general  de- 
murrer i  the  terms  of  it  only  amounting  to  a  mere  temporary  ab- 
fence. 

So,  in  the  cafe  of  William  Mc.  Namara  andiuifev.  Fi/her,  (c)  which 
was  a  writ  of  error  in  fadt,  from  the  Court  of  Common  Pleas  into 
the  Court  of  King's  Bench.  The  defendant  in  error  having  brought 
an  action  of  ajfumpfit  in  the  Court  of  Common  Pleas,  for  goods  fold 
and  delivered,  againft  one  of  the  plaintiffs  in  error,  Margaret,  the 
wife  of  William  Ale. Namara,  fhe  pleaded  non-ajfumpfri ',  and  gave  her 
coverture  in  evidence ;  which  the  defendant  in  error  had  anfwered 
by  proving  that  the  plaintiff,  William,  had  lived  abroad  in  the 
Weft  Indies  for  fourteen  years,  and  that  the  goods  were  fold  to  her 
as  zfemefole ;  that  the  hufband  was  dill  abroad  ;  and  that  fhe  re- 
ceived from  Sir  Richard  Neave  an  allowance  of  a  jruinea  a  weeky 
though  it  was  not  fecured  to  her  by  deed.  Eyre,  Ch.  J.  before 
whom  the  caufe  was  tried,  being  of  opinion,  that  this  created  a 
pergonal  rcfponfibility  in  her,  he  directed  the  jury  to  find  for  the 
plaintiff,  which  they  did. 

Upon  this  the  prefent  defendant  in  error  figned  judgment,  and 
the  plaintiff,  Margaret,  was  taken  in  execution.  She  then  brought 
3  writ  of  error  on  the  judgment,  in  her  own  name,  and  afligned 
coverture  as  error  in  fact.  The  defendant  pleaded  in  nullo  eft 
erratum.  But,  upon  the  cafe  being  fet  down  for  argument  in 
EaJIer  term,  39  Geo.  III.  the  Court,  on  the  authority  of  a 
cafe  in  the  Year  Book,  14  Ed.  III.  cited  by  Mr.  Juftice  Law- 
rence, that  the  hufband  ought  to  be  joined,  quafhed  that  writ  of 
error. 

In  Trinity  term  39  Geo.  3.  another  writ  of  error  was  fued  out 
in  the  name  of  the  hufband  and  wife,  but  without  the  concurrence 
or  knowledge  of  the  hufband  ;  and  her  coverture  was  afligned  a& 
srror  in  fact,  as  before. 

(f)  1  Ntw  Rep.  C.  B.  80.  (t)  3  Efp.Rtp.  18. 
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The  defendant  pleaded  that  the  hufband  lived  feparate  and 
apart  from  the  wife  by  his  own  defire ;  and  that  the  feme  had  a 
feparate  maintenance  duly  paid  to  her. 

The  plaintiffs  in  error  took  iflue  ;  and  upon  the  trial,  the  fame 
fads  were  proved  as  at  the  firft  trial. 

Lord  Kenyon,  Ch.  J.  before  whom  the  caufe  was  tried,  faid,  "  I 
think  thefe  parties  have  miftaken  their  way  very  much,  by  coming 
into  this  court.  I  have  frequently  heard  it  laid  down  on  the  other 
fide  of  the  Hall, and  thatfrom  very  high  authority,  that  the  proper 
courfe  in  fuch  a  cafe  is  to  file  a  bill  againft  a  married^woman  and 
her  truftees  in  a  court  of  equity ;  and  I  remember  a  caufe  (landing 
over,  becaufe  that  was  not  done.  Here  there  are  n^jirticlj^of 
feparation  :  to  fay  therefore,  on  this  evidence,  that  there  is  an  end 
put  to  the  conjugal  relation  between  thofe  parties,  is  what  I  dare 
not  fay,  in  point  of  law  or  of  confcience.  I  am  pretty  fure,  that 
Lord  Chancellor  Ellefemere  has  faid  fomething  in  Be/knap's  cafe  (if 
I  recollect  right,  this  cafe  is  to  be  found  in  Co.  Litt.  *)  which  has 
laid  down  the  law  in  that  cafe  •,  it  is  an  old  cafe,  and  of  great  autho- 
rity, to  fhow  that  this  kind  of  proceding  cannot  take  place. 
There  is  noevidence_here  to  fnow  that  this  woman  has  a. feparate 
maintenance.  On  this  evidence,  every  man's  wife  may  be  faid  to 
have  a  feparate  maintenance,  becaufe  her  hufband,  as  far  as  his  abili- 
ties go,  fupplies  her  with  money  from  time  to  time.  There  muft 
be  a  verdict  for  the  plaintiff." 

3.  Of  Contrafls  with  a  Feme  Covert  fole  Trader,  &c. 

Bv  the  cuflom  of  London  (d)  if  a  feme  covert  exercifes  any  trade 
in  which  her  hufband  does  not  at  all  concern  himfelf,  me  may 
be  fued  as  a  feme  fole ',  in  the  City  Courts,  for  debts  contracted  in  the 
carrying  on  of  that  trade  ;  and  if  fhe  has  not  goods  that  are  not  her 
hufband's  fhe  muft  be  imprifoned  till  (lie  fatisfiesher  creditors;  and 
as  fhe  may  be  fued,  fo  fhe  may  fue  as  a  feme  fole  for  debts  owing 
her,  in  her  way  of  trade,  and  within  the  city. 

But  a  feme  covert  cannot  fue  or  be  fued  as  z  feme  file  by_the  cuf- 
tom  of  London  in  the  fuperior  courts  at  Wefminfler.  Her  hufband 
mufl:  be  joined  for  conformity.  If) 

•  132.  b.  133-  a        {d)  10  Mod.  6.    Vide  Clayton  <v.  Adams,  Ante  173. 
(e)  Candell  v.  Shaw,  q.Term.  Rep.  $61,   Beard  and  wife  v.  Webb, 
3  Bos.  and  Pul  93. 
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4.  Of  Contracts  with  the  Wife  before  Marriage, 

All  the  perfonal  eftate,  as  money,  goods,  cattle,  houfehold  furni- 
ture, &c.  that  were  the  property  and  in  the  pofleflion  of  the  wife 
at  the  time  of  the  marriage,  are  actually  veiled  in  the  hufband; 
fo  that  of  thefe  he  may  make  any  difpofition  in  his  life-time  with- 
out her  confentj  or  may  by  will  devifc  them,  and  they  fhall  without 
any  fuch  difpofition  go  to  the  executors  or  adminiflrators  of  the 
hufband,  and  not  to  the  wife,  though  (he  furvive  him.  (/) 

But  chofes  in  action,  a§  debts  due  to  the  wife  which  are  to  be 
demanded  by  action,  though  they  are  likewife  fo  far  veiled  in  the 
hufband,  that  he  may  reduce  them  into  pofleflion  ;  yet  if  he  dies 
before  any  alteration  made  by  him,  they  fhall  go  to  his  wife,  nor 
fhall  they,  without  fuch  alteration,  furvive  to  the  hufband  upon  the 
death  of  the  wife,  or  he  have  any  right  to  them,  but  as  he  is  en- 
titled as  adminiflrator  to  his  wife,  (g) 

The  hufband  is  alfo  entitled  to  whatever  his  wife  earns  during 
coverture,  (h) 

Therefore,  a  note  payable  to  zfemefole  or  order,  who  afterwards 
marries,  becomes  the  property  of  her  hufband,  and  fhe  cannot 
legally  indorfe  it  over  to  a  flranger  during  coverture.  (*) 

But  where  an  eftate  is  veiled  in  truflees  for  the  feparate  ufe  of 
the  wife,  the  hufband  cannot  maintain  any  action  at  law  againfl  a 
flranger  for  wrongfully  receiving  the  rents  and  profits  thereof,  (k) 

•«►•••■ 

With  regard  to  debts  contracted  by  the  wife  before  marriage, 
the  law  has  provided,  that  if  a  man  marries  a  woman  who  is  in  debt 
to  diver's  perfons,  the  hufband  and  wife,  during  coverture,  fhall  be 
fued  for  the  debts  :  but  if  the  wife  die,  and  the  creditors  have  neg*. 
lected  to  recover  their  debts,  the  hufband  fhall  not  be  charged 
therewith  after  the  death  of  his  wife  :  for  the  debts  muft  be  re- 
covered in  the  life-time  of  the  wife.  (/) 

{f  )  Bac.  Air.  fit.  Baron  &  Feme,  C  3. 
(g)  Ibid.    See  alfo  Co.  Lit.  351.  a,  b,n. I.    3.  Mod.  186. 
(b)  Bui.  N.P.  136.         (/)  3  Wilf.  5.   Stra.  516.  10  Mod.  246. 
(k)  Davifon  v.  Atkinfon,  5  Term.  Rep.  434. 

(/)  F.  N.  B.  120.  F.  Bac.  Akr.  tit.  Baron  &  Ferae,  F,  Con  Dig.  tit. 
Baron  &  Feme,  N.  &  2  C. 
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5 .  Of  Contrails  for  Neceffaries  provided 
for  a  Married  Woman. 

The  hufband,  during  coverture,  Is  not  only  liable  to  the  debts  of 
his  wife  before  marriage,  but  is  alfo  obliged  to  maintain  his  wife, 
and  find  her  with  neceflaries,  as  meat,  drink,  clothes,  &c.  fuitable  to 
his  eftate  and  condition  in  life.  And  though  the  wife  has  no  power 
to  bind  her  hufband  by  any  contract  of  hers,  even  for  neceflaries, 
without  his  affent  cuprefs  or  implied,  yet  it  is  fettled,  that  whilft  (he 
cohabits  with  her  hufband,  he  fliall  be  chargeable  for  all  contracls 
made  by  her  for  neceflaries  ;  and  his  affent  thereto  (hall  be  prefumed 
on  account  of  the  cohabitation,  unlefs  the  contrary  appear.  Such 
contrails,  however,  are  confidered  in  law  as  the  contracts  of  the 
hufband,  and  he  alone  is  chargeable,  (w) 

So,  where  the  hufband  leaves  his  wife,  or  refufes  to  permit  her 
to  live  with  him  ;  or  if  he  treat  her  fo  ill  as  to  oblige  her  to  depart 
from  his  dwelling  ;  in  either  of  thefe  cafes  the  law  makes  the  huf- 
band liable  to  her  contracts  for  neceflaries. 

Thus,  in  the  of  Bolton  v.  Prentice,  («)  which  was  an  action  of 
pffumpfit  for  goods  fold  and  delivered  to  the  defendant's  wife :  the 
cafe  appeared  to  be  that  the  defendant  and  his  wife  had  formerly 
lodged  at  the  plaintiff's  houfe,  and  the  plaintiff  furnifhed  her  with 
goods  ;  and  the  defendant  finding  the  plaintiff  had  helped  her  to 
pawn  her  watch,  and  fufpecting  he  confederated  with  her,  left  the 
lodgings,  after  paying  the  plaintiff  his  bill,  and  forbidding  him  ever 
trufting  her  again. 

After  this  the  defendant  and  his  wife  cohabited  together  for  a 
yeaT,  when  without  any  caufe  appearing,  he  left  her,  locked  up  her 
clothes,  and  upon  her  finding  him  out,  refufed  to  admit  her,  and 
(truck  her,  and  declared  he  would  not  maintain  her,  or  pay  any 
bodv  that  did.  In  this  diftrefs  (he  borrowed  clothes  of  her  friends, 
and  applied  to  the  plaintifl,  who  furniftied  her  with  neceffaries  ac- 
cording to  the  defendant's  degree  ;  which  the  defendant  refufing 
to  pay  for,  this  action  was  brought  •,  and  upon  trial  the  jury  found 
for  the  plaintiff. 

Upon  motion  for  a  new  trial,  the  court  held  that  the  verdict 
was  right ;  for  whilft  they  were  at  the  plaintiff's,  there  wa»  a  par- 
ticular reafon  for  the  particular  prohibition  •,  yet  the  caufelefs  turn- 


{m)     Vide    Manby    v.    Scot,    I  Sid.  128,  9.      I  Lev.  4.    1  Mod.  128. 
1  }>alk  118.  Com.  hig%  til.  JJaron  &  Feme,  Q  Eat.  Air.  fame  title,  #♦ 
(»}  2  Slra.  12  14. 
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ing  her  away  deftitute  afterwards,  gave  her  the  general  credit  again  : 
and  if  a  hufband  fhould  be  allowed,  under  the  notion  of  a  par- 
ticular prohibition,  to  deftroy  her  obtaining  credit  in  one  place, 
he  may  in  the  fame  manner  prevent  it  with  all  people  (he  is  ac- 
quainted with.  He  appears  to  be  a  wrong  doer,  and  therefore  has 
no  right  to  prohibit  any  body.  They  diftinguifhed  this  cafe  from 
that  of  Manby  v.  Scott ,  1  Sid.  109,  for  there  the  wife  was  guilty 
of  the  firft  wrong  in  eloping. 

So,  in  the  cafe  of  Thompfon  v.  Hervey  ^  (0)  which  was  an  action 
brought  againft  the  defendant  for  lodging  and  neceffaries  for  his 
wife,  during  her  refidence  at  Bri/lol,  (which  her  health  abfolutely 
required  ;)  wherein  a  verdict  had  been  given  for  the  plaintiff, 
againft  Mr.  Hervey.  It  appeared  from  Lord  Mansfield's  report  of  the 
evidence  that  (he  had  herfelf  paid  part  of  the  money,  viz.  what  waj 
due  to  the  plaintiff  for  the  former  part  of  the  time  -,  and  that  fhe 
had  a  penfion,  during  pleqfure,  from  the  crown  determinable  at 
the  will  of  the  crown,  of  300/.  a  year,  granted  to  her  in  her  own 
name,  but  not  by  any  agreement  or  otherwife  appropriated  at  all 
to  her  own  ufe  :  that  at  her  return  from  BnJloly  her  hufband  fhut 
his  doors  againft  her  ;  that  Mr.  Hervey  had  never  made  or  agreed 
to  make  any  feparate  allowance  to  her,  or  had  contributed  any 
thing  towards  her  fupport,  fince  he  had  fo  fhut  his  doors  againft 
her;  no^had  fhe  any  ufe  of  his  table,  fervants,  or  equipage  :  and  there 
was  evidence  given  of  his  being  reputed  to  have  an  income  of 
about  1800/.  per  annum. 

The  Court  held,  that  the  hufband  was  liable  to  this  action  ;  and 
faid  :  "  Here  is  no  agreement  for  a  feparation  :  but  he  has  fent 
her  adrift,  by  (hutting  his  doors  againft  her.  He  allows  her  no 
feparate  maintenence,  nor  any  fupport  at  all.  And  there  is  no 
pretence  of  this  lodging  and  *»«J  other  fupport,provided  for  her  by 
the  plaintiff,  being  improper  for  her  degree  and  condition  of  life. 
And  as  flic  had  no  maintenance  from  her  hufband,  nor  admittance 
into  his  houfe,  (he  was  obliged  to  procure  lodging  and  maintenance 
fomewhere  elfe.  Every  man  is  obliged  to  maintain  his  wife. 
The  penfion  is  only  a  voluntary  grace  and  bounty  of  the  crown, 
and  only  during  the  pleafure  of  the  crown  ;  not  what  any  credi- 
tors of  hers  even  for  her  neceflary  fubfiltence  fuitable  to  her  de- 
gree  and  rank  of  life,  can  be  fuppofed  to  give  her  credit  upon."^^*  '-&-    * 

So,   in  the  cafe  of  Robifoti  v.  Gofnold,  (p)    where  it  appeared  that  £^^t-^ 
a  hufband  difcovering  his  wife  to  be  a  very  lewd  woman,  ioent  aivayc^K^' 

(t)  4^.2177.  (p)CMod.iV.  i&tf.  iij.  S.C.     jsP&^l 
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from  her  ;  and  fhe,  after  having  lived  feveral  years  with  an  adulterer, 
was  received  into  the  plaintiff's  houfe,  who  entertained  her  as  the 
fcufband's  wife.  And  this  action  being  an  indebitatus  njfumpfit  againft 
the  hufband  for  lodging  and  dieting  the  wife.  Holt,  Ch.  J.  at  nifi 
prius,  held,  that  let  the  woman  be  ever  fo  vitious,  yet,  while  fhe 
will  cohabit  with  the  hufband,  he  is  bound  to  provide  neceffaries 
for  her,  and  is  liable  to  an  action  of  fuch  as  furnifh  her  with 
them,  for  his  bargain  was  to  take  her  for  better  for  worfe.  In  like 
manner  it  is,  if  the  hufband  turns  his  wife  away  for  her  wicked- 
nefs.  he  remains  flill  chargeable  for  her  neceffaries.  But  if  the 
wife  leaves  her  hufband,  they  that  truft  her.after  it  is  notorious 
tEat  fhe  "has  left  him,  do  it  at  their  peril,  and  fhall  not  thereupon 
charge  the  hufband. 

And  he  feemed  to  be  of  opinion,  that  if  a  wife  kid  run  away 
™/  from  her  hufband,  and  contracted  debts,  and  afte£the  hufband  re- 
ceived her,  or  came  after  her,  and  laid  with  her  but  for  a  night, 
that  would  make  him  liable  to  the  debts.  Like  the  cafe  where  a 
wife  elopes  with  an  adulterer,  though  fhe  thereby  forfeits  her  dower, 
yet  if  the  hufband  will  of  his  own  accord  receive  her  again,  fhe 
ihall  have  her  dower. 

So,   in  the  cafe  of  Harris  v.  Morris,  (q)  which  was  an  action  of 
affurnpfit  brought  to  recover  a  fum  of  money,  claimed  by  the  plain- 
tiff for  meat,  drink,  and  other  neceffaries,  furnifhed  to  the  defend-- 
ant's  wife. 

The  plaintiffs  counfel  ftated,  that  the  wife  having  been  turned 
out  of  doors  by  the  defendant,  had  taken  fhelter  with  the  plaintiff, 
were  fhe  was  entertained,  and  furnifhed  with  neceffaries.   , 

The  defendant  denied  that  fhe  was  turned  out  j  but  relied  on 
her  having  been  feen  in  improper  familiarities  with  a  perfon  living 
near  her  houfe,  though  he  could  produce  no  proof  of  actual  adul- 
tery ;  That  fhe  had  formerly  eloped  for  adultery,  and  been  in  the 
Magdalen  Afylum ;  but  that  he  had  afterwards  taken  her  back : 
that  he  had  advertifed  her  in  the  newfpapers,  and  cautioned  per- 
fons  from  trufling  her  on  his  credit :  laftly,  that  he  was  a  journey- 
man tradefman,  and  incapable  of  making  her  any  allowance. 

In  anfwer  to  the  laft  matter  relied  on  by  the  defendant,  it  was 

proved,   that  the  defendant  had  faid,  that  his  wife  had  ten  guineas 

a  year,  independent  of  him  ;    and   that  he  could  allow  her  $s.  per 

.    week  addition.     This' was  preffed  by  the  plaintiff's  counfel,  as  hav- 

(?)  4-^-  R'p-  4»- 
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ing  been  ruled  by  Lord  Mansfield,  to  be  evidence  of  the  hufband's 
ability  to  that' e* relit. 

Lord  Kenyan,  Ch.  J.  faid  :  "  The  defendant  has  urged  feveral 
matters  in  bar  of  this  action  ;  but  none  appear  to  me  to  amount  to 
a  legal  defence.  With  refpect  to  her  having  been  formerly  guilty 
of  adultery  and  having  been  in  the  Magdalen  Jfylum,  though  an 
adulterous  elopement  will  prevent  the  hufband  from  being  liable 
for  articles  furnifhrd  to  the  wife  during  the  term  of  her  elopement, 
that  is  no  anfwer  now.  The  hufband  has  taken  her  back  ;  and  (he 
was  from  that  time  entitled  to  dower  :  ihe  wzsjponte  retraEla,  and 
of  courfe  entitled  to  maintenance  during  coverture,  if  her  hufband 
turned  her  out  of  doors. 

The  next  defence  is,  that  he  advertifed  her  in  the  newfpaper, 
and  forbid  perfons  to  truft  her  :  that  cannot  avail  him  ;  for  if  he 
put  her  out  of  doors,  though  he  advertifed  her,  and  cautioned  all 
perfons  not  to  truft  her :  or  if  he  even  gave  particular  notice  to 
individuals  not  to  give  her  credit,  ftill  he  would  be  liable  for  ne- 
ceffaries  furnifhed  to  her ;  for  the  law  has  faid,  that  where  a  man 
rurns  his  wife  out  of  doors,  he  fends  with  her  credit  for  her  reason- 
able expences. 

With  refpeel  to  the  offer  of  five  (hillings /<r  week,  I  agree  with 
what  my  Lord  Mansfield  has  faid,  "  that  it  is  evidence  to  go  to  the 
jury  of  the  hufband's  liability  ;  but  the  jury  ought  to  confider  the 
terms  upon  which  it  was  offered."  A  juror  was  withdrawn  by 
confent. 

So,  in  the  cafe  of  Hodges  v.  Hodges,  (r)  which  was  an  action 
of  affumpfit  brought  by  theplain.tifF(who  was  the  fon  of  the  defend- 
ant) to  recover  a  fum  of  money  for  the  board  and  lodging  of 
his  mother,  the  defendant's  wife.  The  plaintiff's  cafe  was,  that 
the  wife  had  been  compelled  to  leave  her  hufband's  houfe  in 
confequence  of  grofs  ill-treatment  and  cruelty.  Evidence  was 
given  to  this  effedt  ;  but  it  appeared,  that  flie  had  voluntarily  left 
the  defendant's  houfe,  though  it  proceeded  from  apprehenfions 
of  his  ill-treatment  and  barbarity. 

It  was  contended,  for  the  defendant,  that  though  in  cafe  the  huf- 
band turns  the  wife  out  of  doors,  he  fends  with  her  credit  for  ne- 
ceflaries,  the  rule  of  law  did  not  apply,  where  flie  voluntarily 
quitted  it. 

(r)  i  EJp.  Rep.  441. 

Lord 


Ipo  Of  Contrails  with  Married  Women,       [Part  if. 

Lord  Kettyons  Ch.  J.  faid,  "  That  where  a  wife's  fituation  in  her 
hufband's  houfe,  was  rendered,  unfafe  from  his  cruelty  or  ill-treat- 
ment,  he  fhoukl  rule  it  to  be  equivalent  to  a  turning  her  out  of  the 
houfe,  and  that  the  hufband  fhould  be  liable  for  necefTaries  furnifhed 
to  her  under  thofe  circumftahce." 

So,  in  the  cafe  of  Etvers  v.  Hutton,  (s)  which  was  a  fimilar  ac- 
tion to  the  laft  :  And  it  was  proved,  that  the  defendant  had  treated, 
his  wife  with  much  barbarity,  and  turned  her  out  of  doors:  that  the 
plaintiff  received  her  into  his  family,  and  furnifhed  her  with  necef- 
faries  j    for  which  the  prefent  action  was  brought. 

There  was  alfo  evidence  given,  that  fome  time  after  the  wife  had 
been  turned  out,  fhe  returned  and  rung  at  the  bell :  the  defendant 
went  down  to  the  door,  and  refufed  to  admit  her. 

It  was  proved,  that  the  wife  had  had  between  3  and  400/.  fortune 
when  fhe  married. 

The  defence  was,  that  the  abfence  of  the  wife,  for  part  of  the 
time,  was  an  elopement  ;  as  fhe  might  have  returned  to  her  huf- 
band's houfe  :  2dly,  That  a  feparate  maintenance  was  fecured  to 
her  fome  time  after  her  leaving  her  hufband's  houfe.  To  prove 
which,  the  defendant  gave  in  evidence  a  deed  of  feparation  exe- 
cuted by  the  hufband  and  wife ;  but  it  was  not  executed  by  the 
wife's  truftee,  who  was  a  party  to  it. 

Lord  Eldon,  Ch.  J.  faid,  "  There  was  no  doubt  of  the  law, 
that  where  a  hufband,  either  from  ill-treatment,  compelled  his  wife 
to  leave  his  houfe,  from  motives  of  perfonal  fafety,  or  turned  her 
out  of  doors,  that  any  pcrfon  who  afforded  her  protection,  and 
furnifhed  her  with  necefTaries  correfpondent  to  his  rank  and  fitua- 
tion in  life,  could  compel  the  hufband  to  pay  for  them,  but  that 
in  afcertaining  what  fuited  his  circumftances,  the  fortune 
which  the  wife  brought  could  not  enter  into  the  confideration  :  the 
jury  were  to  regulate  their  verdict  by  what  the  hufband's  circum- 
ftances were  when  the  feparation  took  place. 

As  to  the  queftion  of  elopement,  it  did  not  appear  clearly,  whe- 
ther the  term  elopement  in  the  books,  meant  an  adulterous  elope- 
ment or  not :  here  there  was  no  imputation  of  an  adulterous  elope- 
ment :   but  it  was  fettled  in  a  cafe  in  Lord  Raymonds  Reports  (/)  to 

which 

(s)  $Efp.Rep.  255. 

(/)   /  have  not  ban  able  tojind  the  cafe  allude  J  to  by  his  lord/iAp  In  Lord 
Raymond' t  Reports.     And  jtc  the  tafes  of  Child  and  others  v.  Hardy-man, 
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which  he  fubferibed,  that  if  the  wife  had  eloped,   and  afterwards  W/a^- 
folicited  to  be  received  again,  and  the  hufband  refufed  to  receive  her,    (jt^ym*-^ 
from  that  time  he  was  bound  for  neceflaries  furnifhed  to  her;   and 
that  feemed  to  be  the  cafe,  taking  it  even  to  have  been  a  voluntary 
elopement  by  her. 

As  to  the  deed  of  reparation  produced,  it  was  wafte  paper,  it 
was  binding  in  no  degree ;  it  was  executed  by  the  hufband  and 
wife  ;  but  the  wtfe  had  no  will  of  her  own  ;  (he  could  execute  no 
deed;  (he  could  not  covenant  with  her  hufband;  fhe  could  only 
contract  by  the  means  of  a  truftee,  who  became  bound  for  the  per- 
formance of  what  fhe  contracted  to  do  :  here  he  had  not  executed 
the  deed.  The  hufband  could  not  therefore  be  fued  ;  and  the  deed 
was  of  no  avail." 

His  lordfhip  therefore  concluded  with  obferving,  "  that  the 
wife  having  folicited  to  be  received  into  the  defendant's  houfe  and 
being  refufed  by  him,  he  was  bound  to  provide  her  with  necefTaries; 
and  that  the  deed  of  feparation  furnifhed  him  with  no  defence." 

So,  where  a  hufband  goes  abroad  and  leaves  his  wife,  who  dies 
in  his  abfence,  a  third  perfon  who  voluntarily  pays  the  expences  of 
her  funeral  (fuitable  to  the  rank  and  fortune  of  the  hufband) 
though  without  the  knowledge  of  the  hufband,  may  recover  from 
him  the  money  fo  laid  out,  efpecially  if  fuch  third  perfen  be  a, 
relation  of  the  wife. 

Thus,  in  the  cafe  of  Jenkins  v.  Tinier ,  (v)  where  it  appeared 
that  the  defendant  married  the  plaintiff's  daughter  ;  and  fometime 
after  the  marriage  went  to  Jamaiea>  leaving  her  and  an  infant  child 
in  England.  During  his  abfence  fhe  died  ;  and  the  action  was 
brought  by  her  father  againft  the  hufband,  to  recover  the  mo- 
ney, which  he  had  expended  after  her  death,  in  discharging  debts 
which  fhe  had  contracted  while  her  hufband  was  in  Jamaaa>  (by 
living  with  her  child  in  a  manner  fuitable  to  her  hufband's  fortune) 
and  in  defraying  the  expences  of  her  funeral,  which  were  alfo  pro- 
portioned to  the  hufband's  fortune  and  Station. 

The  court  determined  that  the  hufband  was  liable.  Lm&Lough- 
hrcugb,  Ch.  J.  faid  :  "  I  think  there  was  a  Sufficient  consideration 

f>o/l,  and  Goxicr   v.  Hancock,  p0/f,  where   it  was  held  that  ahujhand  is 

not  bound  to  receive  his  wife  after  Jhe  has    been   living  apart  from  hi?;;  in  a 
Jlate  of  adultery.     See  alfo  the  cafes  of  Bolton  v.  Prcniice,  ante  i26.  Robi- 
ion  v.  Gofnold,  ante  iS].  and  Manby  v.  Scott,  bell  mi 
(?)  i  H.  Bl  90,  tJ    ** 

$0 
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to  fupport  this  action  for  the  funeral  expences,  though  there  was 
neither  requeft  nor  affent  on  the  part  of  the  defendant,  for  the 
plaintiff  acted  in  difcharge  of  a  duty  which  the  defendant  was  un- 
der a  ftriet  legal  neceflity  of  himfelf  performing,  and  which  com- 
mon decency  required  at  his  hands  ;  the  money  therefore  which 
the  plaintiff  paid  on  this  account,  was  paid  to  the  ufe  of  the  de- 
fendant. A  father  alfo  feemstobethe  proper  peifon  to  interfere, 
in  giving  directions  for  his  daughter's  funeral,  in  the  abfence  of 
her  hufband.  There  are  many  cafes  of  this  fort,  where  a  perfon 
having  paid  money,  which  another  was  under  a  legal  obligation  to 
pay,  though  without  his  knowledge  or  requeft,  may  maintain  an 
action  to  recover  back  the  money  lo  paid:  fuch  as  in  the  inflance 
of  goods  being  diftrained  by  the  commiffioners  of  the  land  tax, 
if  a  neighbour  mould  redeem  the  goods,  and  pay  the  tax  for  the 
owner,  he  might  maintain  an  adtion  for  the  money  againft  the 
owner. 

So,  ajjumpfit  lies  againft  a  hufband  for  money  lent  to  his  wife  up- 
on his  exprefs  ajfent.  {it)  But  fuch  an  action  will  not  lie  on  an  im- 
plied  pra/iife,  though  the  money  be  eyeji^laidout  in  neceffaries  for 
the  wife,  (w)  And  in  the  firft  cafe  the  money  mould  be  ftated  to 
have  been  lent  to  the  hufband. 

So,  in  the  cafe  of  Stone  v.  Carr,  {x)  it  was  held,  that  though  a 
hufband  is  not  bound  to  provide  for  the  children  of  his  wife  by  a 
former  hufband,  yet  if  he  takes  them  into  his  houfe,  and  they  be- 
come part  of  his  family,  he  (hall  be  deemed  to  ftand  loco  parentis, 
and  be  liable  in  a  contract  made  by  his  wife  for  their  education,  &c. 

It  fhould  be  obferved,  that  in  all  thefe  cafes  the  things  fupplied 
to  the  wife  muft  be  proved  to  be  neceffaries  fuitable  to  the  eftate 
and  condition  of  the  hufband  ;  for  if  they  be  not  he  will  be  dis- 
charged. 

Though  a  hufband  is  bound  to  provide  neceffaries  for  his  wife 

as  long  £3  (he  cohabits  with  him  ;  or  whilft  he  abfents  himfelf  from 

her,   or  fhe  is  obliged  to  live  apart  from  him  on  account  of  his  ill 

ufage  toher  ;  yet  if  fhe  voluntarily  departs  from  his  dwelling  and  lives 

kf  $h    apart  from  him  without  his  confent ;  or  if  the  hufband*  abfoluTely 

m 

(l\         (u)  3  Wih.  388.    2  Bl  Rep.  872. 
^  \<w)  4  Vin.  Air.  119.  126,  7.    1  Salh.  387. 

(x)  3  Efp.  Rep.  1.  lb.  252.  S.  P, 

declare! 
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declares  his   diffent  that  Hie  (hall  not  be  trufted  ;    any  perfon  hav- 
ing notice  of  this  diffent,  trufts  her  at  his  peril  ;    for  the  hufband 
is  only  liable  upon  account  of  his  own   affent   to  the  contracts  of 
his  wife,  of  which  affent  cohabitation  caufe.-  a  prefumption  ;   and 
when  he  has  declared  the   contrary^  there  is   no  longer  room  for 
fuch  a   prefumption.      For  the  wife   has   no   power  originally  to-  «-  / 
charge  her  hufband,    but  is  absolutely  under  his  power  and  govern-  ;,H*l 
tnent,  and  mult  be  content  with  what  he  provides,   and  if  he  does     <  ^* 
not  provide  neceffaries,  her  remedy  is  in  the  Spiritual  court,    ftifc     ^^  *' 

fart-, /*•  Jfq--  e^h* 

Thus,  in  the  cafe  of  Manby  v.  Scatty  (y)  where  the  wife  of  the ^^2 
defendant  departed  from  him  without  his  confent ;  and  during  her^/^V? 
abfence  the  hufband  prohibited  feveral  perfons,  and  among  the 
reft  the  plaintiff,  from  trufting  her:  and,  after  an  abfence  of 
twelve  yezrstJhe  made  a  rcquejl  to  cohabit  again  with  her  hujband,  but 
he  reft/fed  to  receive  her.  The  plaintiff  fold  her  filk  and  velvet  to  the 
value -of  40/.  which  were  found  fuitable  to  the  degree  of  her  huf- 
band. 

It  was  folemnly  determined  by  eight  judges  againft  three t  that 
the  hufband  was  not  chargeable  in  this  cafe  ;  for  the  prohibition, 
here  ft  a  ted,  took  away  all  prefumption  of  any  confent  of  the  huf- 
band to  the  contract,  either  expreffed  or  implied,  y^  .^/  3^C<*** 

So,  in  the  cafe  of  Etherwgtcn  v.  Parrott,  («)  which  was  an  action 
■of  indebitatus  affumpfit  for  goods  fold  and  cieli-ered.  At  the  trial 
before  Holt,  Ch.J.  at  Guildhall,  the  evidence  to  charge  the  defendant 
was,  that  the  goods  were  taken  up  by  the  defendant's  wife  to  make 
her  cloaths,and  that  they  cohabited  together :  but  on  the  defendant's 
fide  it  was  given  in  evidence,  that  his  wife  was  an  extravagant  woman, 
and  ufed  to  pawn  her  cloaths  for  money  to  buy  drink  ;  that  fhe 
pawned  a  fuit  of  cloaths,  which  coft  7/.  for  1/.  8j.  and  when  her 
hufband  redeemed  them,  pawned  them  again  ;  that  at  the  time  of 
buying  thefe,  (lie  had  very  good  cloaths  •,  that  Hie  had  bought  cloaths 
of  the  plaintiff  before,  and  her  hufband  had  paid  for  them  ;  but 
when  he  paid  for  them,  he  gave  notice  to  the  plaintiff  s -fervant,  ■,. 
who  received  the  money,  that  his  tnajler  Jhculd  trujl  her  no  more,  which  ' 
hepromifed  not  to  do.  And  by  Holt,  Ch.  J.  "  If  a  hufband  turns 
awjiyjiis-iiule,  he  gives  her  credit  wherever  fhe  goes,  and  mult  p»y 
&>r  neceffaries  for  her ;  but  if  (he  runs  away  from  him,  he  fiull 

(y)  1  .C.W.  109.   1  T.tv.  4.   t  Mod.  128.  $.  Q. 
(*)   2  Li.  Rajjp    »©Q<5     1  Soli.  118. 

Wou  I.  O  not 
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hot  be  liable  to  any  of  her  contracts,  for  it  is  the  cohabitation  that 
,/.  is  an  evidence  of  the  hufband's  affent  to  contracts  made  by  his  wife 

VU  >  ^for  neceffaries.     BuLif  the  hufoand  has  folemnly  declared  his  diffent, 
^^hat  fhe  fhali  not  be  trufted,   any  perfou  that  has  notice  of  this  dif- 
fent,  trulls  her  at  his   peril  after  ;    for  the  hufband  is  only  liable 
upon  account   of  his   own  affent  to  the  contracts  of  his   wife, 
of  which  afTent  cohabitation  caufes  a  prefumption ;    and  when  he 
has  declared  the  contrary,   there  is  no  longer  room  for  fuch  a  pre- 
fumption.    For  the  wife  has  no  power  originally  to  charge  her  huf- 
band, but  is  abfolutely  under  his  power  and  government ;  and  muft 
be  content  with  what  he  provides,   and  if  he  does  not  provide  ne- 
ceffaries,  her  remedy  is  in  the  fpiritual  court.     But  here  were  fuf- 
ficient  neceffaries  provided,    and  aifo  the  hufband  had  forbidden 
any  trufting  her,  and  notice  to  the  defendant's  fervant  ufually  em- 
ployed by  him  in  his  trade,   was  a  good   notice  to  his  mafter  the 
plaintiff  j   and  he  cannot  charge  the  defendant."    Therefore  he  was 
nonfuited.     The  learned  judge  faid  alfo,  <c  If  a  wife  takes  up  filks 
and  pawns  them,  before  they  are  made  into    cloaths,  the    hufband 
fhall  not  be  liable  for  the  filks,  becaufe  they  never  came  to  his  ufe  : 
contra,  if  they  were    made  into  cloaths,  and  wore  by  the  wife,  and 
then  pawned  by  her," 

But  in  the  cafe  of  Raivlyns  v.  Vandyke,  [a)  which  was  an  action  of 
ajfuwpfit  for  the  lodging  of  the  defendant's  wife  and  children  ;  and 
for  goods  fold  and  delivered  to  them, 

The  plaintiff  proved  the  lodging  of  the  parties  at  hishoufe,  and 
the  furnifhing  of  linen -drapery  goods  to  the  wife  and  children  of 
the  defendant  \  which  appeared  to  be  neceffaries  for  them. 

The  defence  was,  that  the  defendant  and  his  wife  lived  fepa- 
rate  ;  that  he  allowed  her  ten  guineas  a  week  ;  that  the  plaintiff 
had  notice  of  thofe  circuvijlances,  and  net  to  trull  her:  but  the  notice 
not  to  trufl  her,  was  faid  by  the  plaintiff  to  have  taken  place  after 
the  bill  for  the__g_oods  had  been  delivered. 

It  was  further  contended,  that  there  was  no  evidence  that  the  huf- 
band had  refufed  to  receive  her.  But  it  was  given  in  evidence  that 
Mr.  Vandyke,  the  defendant,  had  fupportcd  a  feparateeftablifhment 
for  his  wife  at  Bath-,  where  he  had  vifited  her  once,  and  at  Ojhonfs 
Hotel  in  London  ;    and  paid  the  bills  at  both  places. 

Lord  Eldon,  Ch.  J.  faid  :  <r  The  defendant's  counfel  relies  on  his 
alifcharge  from  this  adlion,  firfl,  on  the  ground,  of  his  living  apart 

{a)$Efp.R(p.25o. 

horn. 
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from  his  wife ;  afid  there  being  no  evidence  that  he  refufed  to  *e-/z  6 
ceiveher.     My  conception  ot 'the  Jaw  is  this:   that  if  a  man  will   , 
not  receive  his  wife   into  his  hcufe,  he  turns  her  out  of  doors  ;  and^ 
if  he  does  fo,  he  fends  with  her  credit  for  her  re.ifonable   expences,  w> 
In  this  cafe  Mr.  Vandyke  has  lived  apart  from  his  wife,  but  he  haa  j    '? 
.paid  her  expences  incurred  in  that  fituation  in  other  places,  and  hag^  , 
iherefore  given  her  credit.  J^"    "\ 

The  fecond  ground  taken  by  Mr.  Vandyke's  counfel  is,  that  he  gave^^ 

her  a  feparate  maintenance  ;    informed  the  tradefman  of  that   fad, 

and  gave  him  notice  not  to  truft  her.     Separation,  with  a  feparatsJ 

maintenanre,  was  formerly  held  fufiicient  to  charge  the  wife,  but  ft -"  -J/ 

is  not  fo  held  now  ;  the  wife  is  not  now  liable  j   but  it  is  a  different  J  '-L 

thing  to  hold  the  wife  net  to  be  liable,  and  the  hufband  to  be  liable    ~7— "~ 

The  object  of  this  action  is  to  make  the  hufband  liable.    If  the  hyf-    ,  * 

•band  gives  exprefs  notice  to  a  tradefman  not  to  truft  his  wife,  he  fliall^^ 

not  be  charged  for  goods  furnifiied  to  his  wife  ;  and  if  a  tradefman^   ^ 

has   notice  cf  a   feparate  maintenance  given  to  the  wife,  it  is  the  ^**^ 

-doctrine    Gf   Lord  Hoit,  that    that   fhall  be   notice  cf  an  e:-:prefs*^<^ 

')      diflent  on   the  part  of  the  hufband,   and  he  fhall  not  be  charged  5  iV*   ■*-' 

fc    but  where  the  tradefman's  demand  is  for  neceffcries,  it  is  incuni- 

/{inherit  on   the  hufband   to  fhow  that  the  tradefmat?.    knew    of  the  /^*^* 

,   separate  maintenance.  "  **^^ 

/     _i — -^  rr  ^ 

The  queflion  therefore  will  be,  did    Mr.  Vandyke  diffent  fronj  ^f^i-a 
furnifhing  his  wife  with  the  things  charged  ?    I  am  of  opinion,  that     /*+? 
for  every  thing  furnifiied  after  notice  of  the  fep  irate  maintenance, 
«4rat  that  amounted  to  a  diffeut  j   and  fcr  thofe,  that  the  defendant. 
is  not  liable. 

With  refpedt  to  tiie  things  furmfned  to  the  children,  I  do  not  lay  it  />  ;'/ 
-down  as  the  law,  that  wh-.jre  the  children  live  away  from  the  father.  ,<>  /  * 
ihat  he  is  liable,  becaufe  the  things  furnifiied  are  necefTaricc  j  as»^«  •  l 
father,  he  has  a  right  to  the  cuftodyof  his  children,  and  may  ob-f  //U . 
•tain  pofTefhon  of  their  perfons  by  habeas  corpus  ,  but  where  he  does  /I  X. 
not  affert  that  right,  and  fufters  them  to  remain  with  their  mother,,  ,  ,t 

I  think  he  thereby  conftitutes  her  as  his  agent,  and  authorizes  he?  c 
to  contract  thofe  debts  for  clothing  and  ether  netefiaries  j    but  jtiuf 
I  think  fhould  be  left  to  the  jury." 

Where  a  married  woman  elopes  from   her  hufband,  and  aft' 
wards  .contracts  a  debt,  not  only  the  hufband  is  not  liable,  bat  tfa£ 
.  'fe  casno;  be  iued  either  alone,  or  jointly  w;.th  b&iw&wit 

O  Z  Thus, 
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Thus,  in  the  cafe  of  Hatchett  and  another  v.  Baddehy,  {b)  which 
was  an  adlion  of  ajfumpfit  againft  the  defendant  by  the  name  of 
Sophia  Baddeley,  (without  any  addition)  for  money  due  to  the  plain- 
tiffs as  roachmakers  for  work  and  labour  and  materials^  &c.  De- 
fendant pleaded  non  ajfumpft,  and  alfo  that  (lie  was  married  to  one 
Robert  Baddeley,  her  hufband,  who  was  then  alive.  The  plain- 
tiffs replied,  protefamh  as  to  the  marriage,  that  the  defendant,  be- 
fore the  caufe  of  action  accrued,  eloped  from  the  faid  Robert 
Baddeley,  and  hath  ever  fince  lived  feparate  from  him,  and  that 
the  work  was  done  on  her  credit  only.  The  defendant  not  re- 
joining in  due  time,  judgment  was  figned  againft  her  for  want 
of  a  rejoinder:  but  it  was  afterwards  moved  in  arrefl  of  judg- 
ment that  the  replication  was  bad  on  the  following  grounds;  lit, 
Suppofing  the  facts  to  be  true,  it  does  not  therefore  follow  that 
(lie  is  liable  to  be  fued  alone.  2dly,  It  fhould  not  have  been  al- 
ledged  that  fhe  eloped,  but  that  (he  lived  in  adultery.  So  is  Raf. 
230.  pi.  9.  in  bar  of  dower,  and  Robins.  E/ifr.  i^o:  3<ily,  It 
ihould  have  ftated  the  caufe  of  action  to  have  been  for  necef* 
faries. 

The  couufel  for  the  plaintiffs  fhowed  caufe  againft  the  motion^ 
snd  contended  that  the  replication  was  good  :  they  faid,  "  Eiope- 
ment  is  a  well  known  term  in  the  law,  and  fignifies  a  wife's 
departing  from  her  hufband  and  dwelling  with  the  adulterer. 
Termes  de  Ley.  Co.  Litt.  32.  a.  If  the  wife  elepes,  the  hufband 
Is  not  liable  to  pay  for  what  fhe  takes  upon  credit.  Langivorthy 
V.  Hockmore,  Lord  Raym.  444.  No  not  even  for  neceffaries. 
Sir  a.  647.  706.  S.  P.  refolved  in  Manby  v.  Scott,  if  they  are  fepa- 
parated,  though  not  for  adultery.  And  in  Derry  v.  Duehefs  of 
Jlfazarine,  Salk.  116.  whofe  hufband  was  abroad,  the  Court  con- 
tended that  they  were  divorced  and  refufed  to  relieve  her  againft  ; 
verdict. 

In  fupport  of  the  rule,  the  counfel  for  the  defendant  argued 
thus  :  "  The  very  admifhon  of  the  fact  of  coverture  deftroys  the 
action.  If  a  feme  covert  appears  as  a  feme  jele,  and  the  plaintiff  ha* 
judgment  againft  her,  fhe  and  her  hufband  may  fetit  afide  by  writ 
of  error  alleging  the  coverture,  1  Roll.  Abr.  759.  Sty.  254.  28Q, 
The  elopement  mentioned  in  the  books,  is  merely  a  caufe  of  lofing 
the  wife's  dower,  introduced  by  the  ftatute  of  13  Ed.  i.e.  34,  and 
<did  not  CMft  at  common  law.     It  is  not  incumbent  on  me  to  main- 

(I)  2  BJ.  Rtf.  1079.    SeJ  vJtle  Cox.  v.  Kitchen,  1  Bos.  and  Pul.  33$. 

tain 
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bun  that  an  action  lies  againft  the  hufband  for  this  coachmaker's 
bill ;  it  is  enough  that  it  does  not  lie  agamft  the  wife  alone.  It  is 
the  creditor's  folly  to  truft  her,  and  (as  is  faid  in  Stra.  875.)  he 
does  it  at  his  own  peril." 

Be  Grey,  Ch.  J.  faid  :  "  The  word  elopement  is  not  a  legal  term, 
nor  has  any  exprefs  meaning  in  the  law.  It  is  not  to  be  found 
in  Braclon,  Britton,  or  FUta  ;  nor  is  ufed  in  the  ftatute  of  Wejlm. 
1.  The  Mirror  indeed  has  the  word  elopa;  but  in  a  different 
fenfe  :  and  none  of  the  dictionaries  or  etymologifts  explain  the 
word,  except  Blount  and  Jacob.  Lord  Coke  is  the  firft  that  I  re- 
member to  have  mentioned  it,  and  he  ipeaks  in  2  //;/?.  43  5.  of  a  wife's 
eloping  and  remaining  with  an  adulterer.  The  modern  books 
never  fpeak  of  elopement,  but  in  a  criminal  view.  But  it  is  quite 
indifferent,  as  to  forming  my  opinion  on  this  cafe,  in  what  fenfe 
the  word  is  to  be  taken.  The  prefent  cafe  is  not  that  of  a  woman 
having  a  feparate  maintenance,  and  living  apart  from  her  hufband 
by  his  exprefs  permiffton  :  but  of  a  wife  departing  from  her  huf- 
band's  houfe,  or  if  you  pleafe  eloping,  without  his  confent.  She 
is  in  every  view,  even  in  refpect  of  dower  (unlefs  adultery  be 
proved)  a  feme  covert  ;  and  as  fuch  can  neither  fue  nor  be  fued 
alone.     This  is  the  general  law.     The  exceptions  to  this,  are, 

1 .  Local  culloms,  as  in  the  city  of  London,  where  a  fame  covert  > 
being  a-fole  trader,  may  be  fued.  But  there  the  hufband  mud  be 
joined  in  the  action  at  the  outfet,  for  conformity. 

2.  The  wife  of  an  exile,  one  abjuring  the  realm,  or  perhaps  one 
profeffed,  who  are  looked  upon  as  dead  in  law. 

3.  The  fame  law  has  been  extended  to  cafes,  fame  what  like  the 
the  former,  as  the  Duchefs  of  Mazarine's  cafe,  whofe  hufband  lived 
in  France. 

All  thefe  are  by  the  a£ls  of  the  hufband  ;  but  no  aS  of  the  wife 
can  ever  make  her  liable  to  be  fued  alone.  If  fhe  can  be  fued, 
(lie  can  fue,  acquire  property,  releafe  actions,  execute  deeds,  Sec. 
which  would  overturn  firft  principles.  On  the  whole  therefore  I 
am  clearly  of  opinion  the  defendant  is  not  in  a  capacity  to  be  fued 
alone." 

Gould,  Juftice.  "  I  think  this  cafe  is  not  ripe  for  a  general  de- 
termination upon  principles,  becaufe,  in  my  opinion,  the  replication 
is  ill  pleaded.  Elopement  is  a  word  of  too  vague  and  uncertain 
a.  meaning.     If  adultery  is  intended  by  it,  it  fliould  not  be  thu-  in- 

O  3  fmuated, 
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fmuated,  but  plainly  exprefied.   6  Edw.  III.  39.    RafaL    Dower, 
Bar.  e.     It  is  on  this  I  found  my  opinion." 

BlackJIone,  Juftice.     "  It  feems  to  be  fuppofed  by  the  argument* 
that  if  the  hufband  is  not  bound  to  pay  this  debt,  it  follows  thaS 
the  wife  may  be  compelled  alone.      But  this  is  no  legal  confe- 
quence.     I  think  in  the  prefent  cafe,  that  it  cannot  be  recovered 
of  either,-     And  I  fee  no  hardfhip  in  a  man's  l'ofing  his  money,  that 
avows  upon  the  record,  that  he  farnifhed  a  coach  to  the  wife  of  a 
player,  whom  he  knew  to  have  run  away  from  her  hufband.  If  thia 
were  tmiverfally  known  to  be  law,  it  would  be  difficult  for  fucli 
women   to   gain  credit ;   and  this  would  confequently  reduce  the 
number  of  wanderers.     But,  be  this  as  it  may,  I  am  clearly  of  opi- 
nion, that  in  no  cafe  can  ss^  feme  covert  be  fued  alone,  except  ill 
the  known  excepted  cafes  of  abjuration,  exile,  and  the  like  ;  where 
the  hufband  is  confidercd  as  dead,    and  the  woman  as  a  widow, 
or  elfe  as  divorced  a  vinculo,  Co.  Litt.  133.     And  therefore  Eliza* 
■  beth  Wihnoi  whofe  hufband  was  abroadj  when    fhe  attempted  to, 
fue  alone,  Moor,  851.  did  it  with  the   addition  of  widow.     The 
Contrary  doctrine  militates  againft  the  firft  principles  of  the  Englifx 
law,    which    confders  the  woman's  powers,  nay  almoft  her  very 
being,  as  fufpended  during  the  coverture.     Her  contract  is  merely 
Vpid/o  as   to  bind  herfelf,  fay  all   the  judges  in  Manby  and  Scott. 
j  Sid.  120.     She  and  her  hufband  may  plead  w//  ejlfatlum  to  her 
bond,  Balk.  7.   6  Mod.  311.    2  P.  Wms.  144.     if  judgment    be 
had  againil  her,   or  fhe  be  outlawed,  her  hufband  and  {lie  may  re- 
Verfe  it  by  writ   of  error,   Bro.  Abr.  Error.     The  very  forms  of 
the  at  ion  demonftrate  the  fame  thing.    If  fued  alone  fhe  can  have 
no  addition  (as  in  the  cafe  at  bar)  which  is  in  the  teeth  of  the  fta- 
tute  of  1  Hen.  5.  c.  5.     If  fued  by  her   maiden  name  it  is  mifno- 
rner,  6  Mod.  311.     If  by  her  huiband's  name  and  as  widow,  it  is 
the  like.     She  cannot  put  in  bail  without  her  hufband,  Cro.  Jac. 
445,     And  as  the    previous   fteps  are    thus  embarraflcd,   fo  after 
judgment  the  remedy   muft    prcve  defective.     No  elegit  can  go 
[  againft:  her  lands,  elfe  this  would  be  a  mode  of  alienation  by  zfeme 
covert  without  a  fine.     It   would  be  endlefs  to  pur  fue  this   idea 
through  all  its  legal  abfuroities.     And  therefore  I  am  clearly  of 
opinion  for  arreiiing  the.  judgment." 

Nares,  Juftice,  concurred  in  opinion,  that  no  ac~lion  woul,d 
lie  againft  a  feme  covert  without  her  hufband.  Therefore  the 
judgment  was  arretted  per  tetam  Curiam. 

So, 
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So,  if  hufband  and  wife  be  feparated  by  mutual  confent,  and  the 
hufband  fecures  to  her  a  feparate  allowance  by  deed  ;  and  this  is 
generally  known  in  the, place  where  the  hufband  refides.  he  is  not 
liable  for  neceffaries  furniflied  his  wife  in  a  ftrange  place  where 
the  circumftances  of  the  feparation  are  wholly  unknown. 

Thus,  in  the  cafe  of  Todd  v.  Stokes,  (c)  which  was  an  action 
brought  by  the  plaintiff,  being  an  apothecary,  for  medicines  found 
for  the  defendant's  wife.  It  was  proved,  that  the  defendant  and 
his  wife  had  been  feparated  by  confent  for  five  years  ;  and  that 
upon  the  feparation  the  defendant  figned  articles  to  certain  truftees, 
by  which  he  obliged  himfelf  to  allow  his  wife  twenty  pounds  a 
year  ;  which  he  had  done  accordingly  ever  after  ;  that  the  plain- 
tiff, when  he  furnifhed  the  defendant's  wife  with  thefe  medicines, 
did  not  know  that  fhe  was  a  married  woman,  Sec.  And  it  was 
ruled  by  Holt,  Ch.  J.  that  the  defendant  was  not  bound  to  pay  the 
plantiff's  bill.  For  though  the  plaintiff  had  not  perfonal  notice  of 
their  feparation,  and  though  it  was  not  the  general  reputation  in 
London,  where  the  plaintiff  lived,  that  the  defendant  and  his  wife 
were  feparated,  yet  fince  it  was  the  general  reputation  in  the  place 
where  the  defendant  lived,  and  that  for  five  years  paft  ,it  was 
enough  to  exempt  the  defendant's  wife  from  being  capable  to 
charge  the  defendant,  though  for  neceffaries.  But  if  the  wife 
had  come  immediately  from  her  hufband  after  the  feparation,  be- 
fore it  could  have  been  publicly  and  generally  known,  and  had 
taken  up  neceffaries  upon  credit,  the  hufband  would  have  been 
liable. 

But  if  the  hufband  in  fuch  cafe  fails  to  pay  the  ftipulated  allow- 
ance,  he  is  liable  for  neceffaries  furnifhed  his  wife. 

Thus,  in  the  cafe  of  Nurfe  v.  Craig,  (d)  which  was  an  aclion  of 
indebitatus  ajfumpfu  for  meat,  drink,  warning,  lodging,  and  other 
neceffaries,  with  counts  for  money  lent  and  advanced,  paid,  laid  out 
and  expended,  had  and  received,  and  on  an  account  ftated. 

At  the  trial,  before  Sir  James  Mansfield,  Ch.  J.  it  appeared  in 
evidence,  that  the  defendant  and  his  wife,  having  agreed  to  fepa- 
rate  from  each  other  in  the  year  1802,  a  deed  of  feparation  was  ex- 
ecuted in  the  year  1803,  between  the  defendant,  who  was  a  taylor 
in  low  circumftances,  of  the  fir  ft  part,  his  wife  of  the  fecond  part, 

{c)  1  Lord  Raym.  444.    12  Mod.  244.  S.  C* 
(d)  2  New.  Kef.  L.  B.  148. 
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and  the  plaintiff  who  was  filler  to  the  defendant's  wife,  of  the  third 
part,  by  which  the  defendant  covenanted  with  the  plaintiff,  and 
agreed  with  his  wife  that  he  would  permit  his  wife,  to  live  apart  from 
him,  as  a  fingle  v/oman,  and  would  fuffer  her  to  enjoy  all  the  effects 
then  in  her  poffeflion,  or  which  (lie  might  thereafter  acquire,  not- 
withftanding  her  coverture  ;  and  affigned  the  fame  to  the  plaintiff, 
as  her  truftee,  and  made   the  plaintiff  his  attorney  to   fue  for  the 
fame  in  truft  for  his  wife,  and  further  covenanted  with  the  plain- 
tiff, that  he  would  pay  unto  his  wife,  or    to  fuch  perfon  as  fhe 
fhould  appoint,   for  and  towards  her  maintenance,  an  annuity  of 
13/.  at  the  rate  of  $s.per  week,  during  her  life  for  all  fuch  time  as    - 
{he  fhould  live  feparate  and  apart  from  him,  which  (lie  agreed  to 
accept,  in  full  fatisfadtion,  for  her  fupport,  maintenance,  and  ali- 
mony :    provided,  that  if  the  defendant  mould  pay  any  debt  which 
his  wife,  during   fuch   feparation  and    payment  of  the   annuity, 
fhould  contract,  it  fhould  be  lawful  for  him  to  withhold  payment 
of  the  faid  weekly  fum  of  $s.  until  he  mould  be  reimburfed  :  that 
the  defendant's  wife  upon  this  feparation  taking  place,  went  to  live 
with  the  plaintiff,  her  filter,  and  was  furnifhed  by  her  with  the  ne-r 
ceffaries  for  which  this   action  was  brought  ;   and    that  the   de- 
fendant, having    for  fome  time  failed  in  payment  of  the  weekly 
allowance  ftipulated  by  the  deed,  this  aclion  was  commenced   to 
recover  from  him  the  amount    of  what  had  been  furnifhed  to  his 
wife.     In  the  courfe  of  the  trial  the  deed' of  feparation  having  been 
produced,  the  learned  judge  declared  his  opinion,  that  the  plaintiff 
could   not  maintain  the  prefent  action,  framed  as  it  was,,  and  ac- 
cordingly nonfuited  the  plaintiff. 

But  a  rule  nift  was  obtained  for  fetting  afide  this  nonfuit ;  and 
after  argument  the  Court  made  the  rule  abfolute.  The  learned 
judges,  however,  not  being  agreed,  delivered  their  opinions feriatim, 

as  follow  : 

Ckambre,  J.   {!  In  general   where   a   feparation   of  hufband  and 
wife  takes   place  by  confent,   the  obligation  to  maintain  the  wife 
lies  upon  the  huband,  unlefs  fhe   forfeits  her  right  to  that  mainte- 
nance by  her  own  mifconduct.     A  provifion  for  a  feparate  mainte- 
nance is  of  modern  introduction.     Lord   Mansfieldt  in  the  cafe  of 
Corbettv,  Porfnitz,  1  Term.  Rep.  5.  Hates   the  origin  of  this  prac- 
tice :    he    fays  in  the  ancient  law  there  was  no  idea  of  a  feparate 
maintenance  ;   but  when  it  was  cftablifhed,  v/hat  faid  the  courts  ? 
That  the  hufband  {hall  not  be  liable  even  for  neceffaries;  and  they 
f?.idfo>bccaufe  convenience  andjuftice  require  it.     And  Jfihurjl, 

J.  fays, 
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J.  fays,  that  it  would  be  unreafonable  to  permit  the  wife  to  af- 
fect the  property  of  her  hufband,  except  where  he  will  not  allow 
her  neceffaries  ;  for  which  her  contracts  are  the  contracts  of  her 
hufband.  Now  if  reafon,  juflice,  or  humanity  ought  to  govern 
in  the  prefent  cafe,  I  think  it  my  duty  to  confent  to  the  allowance 
of  this  action,  fince  all  the  rcafons  upon  which  exceptions  to  this 
kind  of  action  have  been  founded,  totally  fail  in  the  prefent  in- 
f ranee.  I  will  date  the  cafes.  In  Todd  v.  Stokes,  1  Salk.  116. 
Holt.  Ch.  J.  fays,  if  baron  and  feme  feparate  by  confent,  and  fhe 
has  a  feparate  allowance,  it  is  unreafonable  fhe  mould  dill  have 
it  in  her  power  to  charge  him.  The  cafe  dates  that  the  wife  had 
a  feparate  allowance  of  20/.  per  annum,  and  it  may  be  prefumed 
that  the  allowance  was  regularly  paid  ;  but  this  fact  does  not  reft 
upon  prefumption  ;  for,  according  to  the  report  in  Ld.  Raym, 
444,  it  was  averred  in  the  plea  that  the  allowance  was  paid  ac- 
cording to  the  articles.  Jn  Cragg  v.  Bowman,  6  Mod.  147. 
where  an  action  was  brought  for  lodgings  fupplied  to  the  wife 
of  the  defendant,  who  had  parted  from  him  by  confent  with  a 
feparate  maintenance,  and  had  lived  in  adultery,  but  without 
the  plaintiff's  knowledge,  the  plaintiff  was  nonfuited ;  but  it 
is  exprefsly  dated  to  have  been  proved,  that  the  maintenance 
was  duly  paid  to  her,  which  confirms  the  idea  that  an  actual 
payment  of  a  maintenance  is  neceffary  to  difcharge  the  hufband. 
The  declaration  in  Corbett  v.  Poeluitz  alfo  dates  the  payment  of  the 
feparate  maintenance.  In  this  cafe  the  object  was  to  fhow  that 
the  wife  herfelf  was .  liable  according  to  the  doctrine  which  then 
pjevajlgcj,  for  which  purpofeit  was  neceffary  to  fhow  that  the  huf- 
band was  not  liable.  And  in  Ring/lead  v.  Lady  Lanejbzrough, 
1  Term  Rep.  6.  The  defendant  having  pleaded  coverture,  the 
plaintiff,  in  his  replication,  dated  not  only  that  fhe  had  a  feparate 
allowance,  fecured  by  deed,  but  that  it  was  dulypaid.  So  in 
Bariuell  v.  Brooks,  Cost's  Bank.  Laws  29.  the  replication  dated  that 
the  feparate  maintenance  was  regularly  paid.  And  in  the  lad 
indance  of  an  action  brought  againft  the  wife,  viz.  in  Marfall 
v.  Ratton,  where  it  was  determined  that  the  wife  was  not^  liable, 
the  replication  in  like  manner  dated  that  the  feparate  mainte- 
nance had  been  duly  paid.  So  that,  in  all  thefe  indances  it  ap- 
pears to  have  been  thought  neceffary  to  lay  a  foundation  for  the 
exemption  of  the  hufband,  by  fhowing  that  the  maintenance  had 
been  duly  paid  as  well  as  fecured.  Thus  it  dands  on  the  autho- 
rities. In  point  of  reafon  I  cannot  fee  the  lead  fliadow  of  doubt. 
The  cafe  may  be  confidered  as  in  fome  meafure  analogous  to  an 

accord 
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accord  and  fatisfadtion,  where  the  accord  avails  nothing  unlefs  fa- 
tisf  action  be  made.     Of  what  ufe  is  the  covenant  for  an  allow- 
ance, if  the  maintenance  be  not  paid  ?     It  does  not  give  a  credit 
to  the  wife  ;  for  no  action  can  be  brought  againft  her.     It  is  to 
fupply  her  with  ready  money  •,  for  if  (he  have  a  provifion  which 
is  duly  paid,  fhe  will  have  the  means  in  her  hands  of  acquiring 
all  the  neceffaries  of  life  fuitable  to  her  degree.     If  tradefmen  give 
her  credit,  it  is  their  own  fault  ;  they  can  neither  fue  her  nor  the 
truftee  •,  and  if  the  mere  covenant  exempt  the  hufband,  a  perfon 
who  has  provided  clothes  or  meat  for  the  wife  may  be  compelled 
to  feek  his  redrefs  in  the  court  of  equity,  and  in  the  mean  time 
the  wife  muft  ftarve.     It  is  unreafonable  in  the  higheft  degree  to 
confider  that  as  a  ground  of  exemption  which  the  law  itfelf  would 
impcfe.     In  the  prefent  cafe  the  inconveniencies  of  the  doctrine 
contended  for  are  illuftrated  in  the  ftrongeft  manner,  on  account 
of  the  fmallnefs  of  the  provifion;  the  allowance  is  5/.  per  week. 
Is  this  woman  to  be  taken  into  a  court  of  equity,  and  to  wait  the 
ufual  period  for  decifions  of  this  fort  ?  how  is  fhe  to  fubfift  in   the 
mean  time  ?     The  inconveniencies  indeed  might  be  in  fome  degree 
the  fame,  though  the  amount  of  the  provifion  were  greater.     No 
property  is  conveyed  to  the  truftee ;  it  is  a  mere  perfonal  con- 
tract ;  and   if  the  allowance  were  a  thoufand  pounds  per  annuin^ 
and  the  hufband  chofe  to  withhold  it,  no  tradefman  could  venture 
to  truft  the  wife,  fince  he  could  have  no  reliance  ^n^nyjhing  but 
her  honour  for  being  reimburfed,  after  a  dilatory  courfe  of  pro- 
ceeding in  equity.     I  think,  therefore,  that  the  ground  on  which 
the  exemption  was  fuppofed  to  be  founded,  totally  fails ;  and  that 
there  is  neither  reafon  nor  juftice  to  fupport  it.     I  am  therefore 
of  opinion,  that  the  nonfuit  ought  to  be  fet  afide.     Whether  this 
will  ultimately  avail  the  plaintiff  in  this  aclion,  I  will  not  under- 
take to  fay.     There  may,  perhaps,  be  other  grounds  of  defence : 
but  as  the  nonfuit  refted  on  the  ground  that  has  been  flated,  and 
that  merely j  I  think  that  it  ought  to  be  fet  afide," 

Rooke,  J.  «'  I  have  entertained  great  doubts  on  this  fubjedt ;  but 
my  prefent  opinion  is  in  favour  of  the  adion.  The  plaintiff  being 
a  truftee  in  the  deed  of  feparation,  had  another  remedy  ;  fhe 
might  have  brought  an  action  on  the  deed.  At  firft  I  was  at  a 
lofs  how  to  imply  the  affent  of  the  hufband  to  the  contract  of  the 
wife,  fo  as  to  fupport  the  action  of  ajfttmpfit  againft  him  ;  and  I 
thought  that  it  would  be  hard  that  the  hufband  fhould  be  liable  to 
two  actions.  But  I  have  got  over  thefe  difficulties.  Firft,  this 
action  is  brought  for  the  immediate  fupply  to  a  woman  fuppofed 


Chap.  II.]     Of  Contracts  with  Married  Women,  203 

to  be  in  actual  neceflity ;  and  though  the  plaintiff  be  the  truftee 
in  the  deed,  and  was  therefore  entitled  to  another  remedy,  yet  as 
the  money  was  to  have  been  paid  to  her   in  the  firft  inftance,  I 
think  that  (he  was  warranted  in  fupplying  the  wife  with  neceffaries, 
and  taking  her  choice  of  actions  for  her  own  indemnity.     As  to  the 
aflent  of  the  hufband,  I  think  that  the  law  will  raife  an  ajfumpfit, 
fo  as  to  make  him  liable  ;  and  though  by  thefe  means  he  becomes 
fubjedt  to  tv/o  actions,  his  liability  has  been  occafioned  by  his  own 
default.     If  he  had  paid  the  annuity  regulaily,  this  queftion  never 
could  have  arifen  ;  for   the  truftee  and  the  hufband  had  agreed 
what  fhould  be  the  quantum  of  neceffaries.     It  appears  to  me  that 
the  defendant  has  given  fentence  againft  himfelf  by  the  articles 
of  feparation  ;  for  it  is  only  provided  that  he  fhall  be  indemnified 
againft  debts  which   his  wife  may  contract  during  the  feparation, 
and  payment  of  the  annuity  ;  fo  that  he  does  not  ltipulate  for  an 
indemnity,  excise  during"  fuch  time  as  the  annuity  ihall  be  duly 
paid.     On  the  belt  confideration  which  I  have  been  able  to  give 
the  cafe,  I  think  the  nonfuit  ought  to  be  fet  afide." 

Heathy  J.    "  The  queftion  is,  whether  a  feparate  maintenance, 
fecured  by  deed  to  the  wife,  be  fufficient  to  difcharge  the  hufband 
from  his  liability  to  provide  neceffaries  for  her,  where  that  mainte- 
nance has  not  been  duly  paid  ?     Five  or  fix  cafes  have  been  men- 
tioned by  my  Brother  Cbambre,  in  which  a  feparate  maintenance 
has  been  pleaded,  and  payment  averred  ;  and  I  cannot  help  think- 
ing that  Lord  Ch.  J.  Holt,  in  the  cafe  of  Todd  v.  Stokes,  laid  a  itrefs 
upon  that  circumftance  ;  for  why  fhould  he  fuppofe  that  tradef- 
men  would  truft  a  wife  upon  her  own  credit,  unlefs  the  circum- 
ftance of  payment  operated  upon  his  judgment.     The  allowance, 
without  payment,  in  this  view  of  the  cafe,  would  be  totally  imma- 
terial.    In  Bacon's  Abridgement,  title  Baron  and  Feme,  H,  it  is  laid 
down  that  if  a  hufband  allow  his  wife  a  feparate  maintenance,  he 
ftiall   not  be  liable  during  the  time  he  pays  fuch  maintenance. 
Thefe  cafes,  therefore,    in   which  the  payment  of  maintenance 
has  been  fet  forth  in  the  pleadings,  and   the  paflage  to  which  I 
have  referred  in  Bacon's  Abridgement,   Itrongly   fliovv  the  fenfe  of 
the  profeffion  from  the  time    of  Lord  Ch.  J.  ILlt  to  the  prefent 
hour.     As  to  principle,  it  is  the  duty   of  the  huiband  to   provide 
neceffaries  for  his  wife.      I  he  queftion  is,  whether  he  difchar.^cs 
that  duty   merely  by  entering  into  a  covenant   with  a  tiultce   xor 
payment  of  an  allowance  ?     If  he  refufe  10  perform  t-hat  covenant, 
the  wife  may  be   ftarved  before  rearefs  can   be  obtained.     The 
common  law  dees  not  relieve  any  man  from  an  obligation  on  the 
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mere  ground  of  an  agreement  to   do  fornething  elfe  in  its  place, 
imlefs  that  agreement  be  performed.     Accord  without  fatisfaction 
is  no  plea.     In  this  cafe  the  wife  is  no  contracting  party  to  the 
covenant ;  fhe  only  affents  by  her  fignature,  and  if  fhe  had  not 
executed  the  deed,  ihe  would  have  b^n  fjgi^Hy  hnnnrt  hy  acrgp*"- 
ing  the  maintenance!     The  cafe  is  not  varied  by  the  circumftance 
cfTh"e~plaintiff  being  the  truftee  in  the   deed.     The  agreement 
could   have  no  operation  in  destroying  the  hufband's  liability  by 
transferring  the  credit  to  the  wife,   unlefs  accompanied  by  pay- 
ment ;  flier  cannot  be  in  a  worfe  condition  than  if  (he  cohabited 
with  her  hufband.     Now  in  the  cafe  of  cohabitation,  the  hufband 
would  be  liable   for  neceflaries,  unlefs  he   fupply   his  wife  with 
money  to  furnifli   herfelfj  for  his   affent    to  her  contracts  mult 
cither  be  exprefs  or  implied.     In  the  cafe  of  Morton  v.  Withens, 
Skin.  348,  the  defendant  and  his  wife  lived  in  the  fame  houfe,  and 
the  wife  had  a  feparate  allowance  of  50I.  per  annum  for  her  ciothes. 
The  aclion  was  brought   for  goods  furnifhed  to  the   wife -,  and 
Treby>  Ch.  J.  faid,    « that  if  the  goods  were  furnifhed  upon  the 
credit  of  the  hufband,  the   plaintiff  was  entitled  to  recover,  if  the 
gooJs  were  fuitable  toj  the   quality  of  the  wife,   he  not  having 
had  notice  of  the  allowance  5  but   if  he  knew  of  the  differences 
between  the  hufband  and  wife,  and  fold   the  goods  only  to  ruin 
the  hufband,  the  latter  fhould  not  be  chargeable  \     but  it  having 
been  proved  that  the  goods  were  ufed  by  the  wife  in  the  prefence 
of  the  hufband,  the  jury  found  a  verdicT:  for  the  plaintiff.     This 
was  a  cafe  where   the  hufband  and  wife  lived  in  the  fame  houfe, 
and  the  latter  had  been  fupplied  with  money,  yet  the  affent  of  the 
hufband  was  implied  from  his  having  fezn  his  wife  make  ufe  of 
the  poods.     In  the  prefent  cafe,  where  the  hufband  and  wife  arc 
feparated,  and  no  money  has  been  given  to  fupply  the  wife  with 
neceflaries,  the  confent  of  the  hufband  may  be  much  more  ftrongly 
implied.     In  the  cafe  of  Manby  v.  Scott ,  which  is  bell   reported  in 
1  Sid.  1 09.  it  was   faid  that  a  general  prohibition  to  all  perfons 
to  fupply  the  wife  with  neceflaries  is  void.     But  if  fuch  a  covenant 
us  this,    without   payment,  be  fufficient  to  exempt  the  hufband 
from  his  liability,  it  would  have  the  fame  effect  as  a  general  pro- 
hibition.    At  common  law  the  wife  may  have  recourfe   to  any 
friend  for  neceflaries,  if  the  hufband  refufe  her,   and  the  hufband 
is  bound  to  pay  for  them  ;  for  when   the    law  impofes  a  duty,  it 
raifes  a  promife  on  the  part  of  the  perfon  upon  whom  it  is  impofed, 
to  difcharge  it.     All   deeds  of  feparation  fuppofe  the  hufband's 
liability,   for  they  all  contain  a  covenant  to  indemnify  him  again  ft 
the  wife's  debts.    To  fuppofe  that  a  woman  who  is  parted  from 
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her  hufband,  under  an  agreement  for  a  feparate  maintenance,  is 
not  by  law  entitled  to  charge  her  hulband  with  payment  for  ne- 
ceflaries, when  lie  withholds  the  (tipul  atcd  allowance,  (hocks  my 
humanity  and  revolts  my  reafon." 

Sir  James  Mansfdd,  Ch.  J.  "  I  differ  from  my  three  Brothers  in 
this  cafe  ;  but  I  have  this  fatisfattion,  that  if  my  opinion  be  wrong, 
it  will  be  of  no   confequence,   fince  the  opinion  of  my  Brothers 
mud  prevail,  and  juftice  will  be  done.     After  giving  to  the  fubjeel 
the  belt  confideration  in   my  power,   I    cannot  but  entertain,  the 
fame  opinion  now  which  I  held  at  the   trial.     In  the  firft  place  I 
think  that  a  general  provifion  for  the  feparate  maintenance  of  the 
wife,  whether  the   huiband  pays  or  not,  deprives  the  wife  of  the 
advantage  of  the  common  law,  and  prevents  the  hufband  from  be- 
ing fued,  either  in  ajfuwpfiti   or  debt,  for  neceflaries  furnifhed  for 
the  wife.     And  I  alfo  think  in  this  cafe,    that  if  the  general   law 
were   not  fo,  this  action  could  not  be   maintained  ;  becaufe  the 
perfon  who  fupplied  the  neceflaries  was  the  very  perfon  with  whom 
the  covenant  was  made,  and  mud  therefore  be  prefumed  to  have 
trufted  the  wife,  on  the  credit  of  the  deed.     Not  that  I  think  this 
makes  any  difference   in  point  of   law,   but  with  refpect  to  the 
remedy  there  is  this  difference,  that  the  plaintiff  has   a  fhort  re- 
medy by  action  on  the  covenant;    whereas,   in  other  cafes,  the 
perfon  furnifhing  the  neceflaries  would  have  no  remedy,  but  mult 
truft  to  the  honour  of  the  wife.     Every   man  who  gives  credit  to 
a  married  woman  living  apart  from  her  hufband,  gives  credit  to  her 
reprefentations  ;  unlefs  he  happens  to  be  perfonally  acquainted  with 
the  articles  of  feparation.  An  objection  has  been  raifed  to  the  lega- 
lity of  the  covenant  in  this  deed  ;  but  fuch  covenants  have  been  fo 
long  fupported,  both  at  law  and  inequity,  that  it  is  impofiible  now 
to  give  weight  to  the  argument.     The   covenant  contained  in  this 
deed,   therefore,   muff  be  confidered  as  valid.     Here  the  hufband 
and  wife    feparate,  and   the  hufband  covenants  with  the  prefent 
plaintiff  to  pay  five  millings  per  week  by  way  of  maintenance,  to 
his  wife,   and  the  mode  of  payment  is  either  to  the  wife  herfelf, 
or  to  fuch  perfon  as  fhe  fhall  appoint.     Upon  failure  of  payment, 
*here  is  no  doubt  that  the  plaintiff  may  maintain  an  action  on  the 
covenant.     This  mode  of  covenanting   to   pay  fo  much  money   is 
not  uncommon;  fometimes  the  provifion  is    made  by   fettling  an 
eflate  with  power  of  entry  ;  fometimes  by  fetting  apart  money  in 
the  funds  ;  but  there  is  no  difference  with  refpect  to  the  hufbard 
between  one  mode  and  the  other;  one  may  be  a  better  fecurity  than 
rhe  other,  but  in  each  cafe  the  hufband  is  to  pay  the  money,  and 
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he  parts  with  fome  portion  of  his  property  for  a  feparate  mainte- 
nance for  his  wife.     In  all  thefc  cafes  the  perfon  who  gives  credit 
to  the  wife  is  wit'iout  remedy  •,  the  wife  herfelf  is  without   reme- 
dy.    If  an  ejectment  be  brought  for  lands,  the  demife  muft  be  by 
the  truftee  j  money  in  the  funds  muft  be  fold  by  the  truftee.     An 
action  of  covenant  muft  be  brought  by  the  truftee.    The  only  way 
therefore,  by  which  the  wife  can   compel  payment,  muft  be  by 
proceeding  in  equity,  and  though  it  may  feem  ridiculous   to  fend 
her  to  a  court  of  equity  to  compel  payment  of  fo  fmall  a  fum  as 
5/.  per  week,  yet  the  rule  muft  be  the  fame  whether  the  fum  be 
great  or  fmall.     It  feemsto  me  that  when  agreements  of  this  fort 
are  entered  into,  the  hulband  is  bound  to  pay  the  fum  for  which 
he   covenants,     and    no   more ;    to   that   extent    he   muft    pay, 
though  it  Ihould  amount  to  three  times  as  much  as  his  wife's 
maintenance.     The  effect  is  to  make  the  feparate  provifion  the 
feparate  property  of  the  wife.     She  may  mortgage  it.     If  (he  fave 
any  thing  and  die,  (he  may  difpofe  of  it  by  will,  without  confent 
of  her  hufband.     This  has  been  long  fince  determined  in  equity,, 
By  thefe  means  (hz  has,  in  a  certain  manner,  efiabliPned  by  deed 
a  feparate  fortune  in  herfelf.     She  lives  by  herfelf.     If  then  per- 
fons  under  thefe  circumftances  truft  her  with  fuch  a  provifion  in 
her  hands,   can  they  in  general  be  confidered  as   trufting  her  on 
that  rule  of  law,  that  a  hufband,  in  confequence  of  his  obligation 
to  provide  for  his  wife,  is  prefumed  to   afTent  to  the  fupply  of  ne- 
cefTaries  ?     When  he  has  made  a  diftinct  provifion,  his  afTent  to 
any  other  mode  of  provifion  I  cannot   prefume,  much  lefs  can  I 
find  a  ground  in  any  decided  cafe,  for  fupporting  a  different  mode 
of  provifion  than  that  which  is  contained  in  the  deed.     Where  I 
fee  a  covenant  to  pay  a  fpeciuc  fum,  I  cannot  find   a  ground  in 
law  for  fupporting  an  djfunipftt  on  the  prefumed  afTent  cf  the  huf- 
band.    I  forbear  to  cite  cafes,  becaufe  many  are  to  be  found  in 
every  equity  report  which  (how  that  this  is  the  feparate  fortune  cf 
the  wife,  that  fhe  may  difpofe  of  it  as  fhe  pleafes.     A  difficulty 
has  occurred  to  me  with  refpett  to  the  queftion  of  payment,  which 
I  have  not  been  able  to  get  rid  of.     It  is  fuppofed  that,  notwith- 
standing the  provifion  is  a  feparate  maintenance  and  fortune  to  the 
wife,  yet,  unlefs  the  hufband  pays,  the  common  law  right  arifesB 
J  have  endeavoured  to  fatisfy   myfelf  how  long  payment  muft  be 
delayed  before  the  common  law  right  arifes  ;  fometimes  payment 
is  to  be  made  half-yearly  ;  where  it  is  to  be  made  out  of  eftates, 
it  is  according  to  me  refervation  of  rents.     Thefe  are  fometimes 
quarterly,  fometimes  half-yearly.     Kow  long  muft  it  be  after  the 
#rid  of  the  quarter  or  half-year;  before  the  common  law  righe 
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arlfes  \  is  it  to  be  a  week,  a  fortnight,  or  a  day  ?     The  wife  mult 
have  meat  and  clothes  from  day  to  day.     If  it  arifcs  upon  non- 
payment, and  payment  mould  be  delayed  for  a  month,  thofe  who 
give  credit  to  the  wife  in  the  mean  time  mud  trufl  her  on  the 
common  law  right,  and  if  an  action  were  brought  for  neceffaries,      / 
the  jury  might  think  that  three  times_as_mj.jchj)ught  to  be  al-  /*  X 
lowed  as  the  fum  agreed-upon.     Suppofe  part  only  to  be  paid,  to  fa-t^Jr. 
what  extent  is  the  hufband  liable  to  be  charged  ?     It  may  be  faid^  c7fe> 
that  thefe  difficulties  are   occafioned  by  the  hufband  breaking  his-/  ^ 
covenant.     But   there   is  another  difficulty,  if  the  common  law 
right  arifes  upon  non-payment.     Does  the  covenant  ever  revived  ^/c**' 
again,  or  is  it  entirely  gone?     I   fhould  think  that  it  is  entirely  ?*c/~A 
gone.     If  the  hufband  once  become  fubject  to  pay  for  neceffaries,  ^y  ?  / 
in  confequence  of  not  paying  the  ftipulated  maintenance,  when  is  c,,*c 
the  covenant  to  revive   again  by  payment  of  the  ftipulated  fum  ?  x  </  '6 
Thefe  certainly  are  difficulties,  but  without   thefe  I  fliould  be  of 
opinion,  on  the  general  ground,  that  where  a  provificn  is  fecured 
to  the  wife  as  her  feparate  property,  and  (he  lives  as  zfeim  file  \ 
the  pcrfons  truft  her  upon  her  own  credit.     The  protection  riven 
to  the  hufband   againft  the  debts  of  the  wife,  is  merely  a  power 
to  retain  fo  much  as  he  mall  be  obliged  top-ty  ;  but  this  is  no 
fecurity,  for  a  jury  may  think  that  five  times  as  much  ou^htto^hp; 
recovered  for  neceffaries  as  the  amount  of  the  fum  ftipulated.     In 
common*caies  tiiere  is  a  covenant  on  the  part  of  the  truftees,  to 
indemnify  the  hufband  againft  all  debts  of  the  wife,  fo  long  as  they 
fhall  live  feparate.     But  if  the  hufband,  in  fuch  a  cafe  as  this,  be 
obliged  to  pay  debts  of  the  wife,  that  covenant  ought   to  be  con- 
fined to  the  time  during  which  the  hufband   fhall  continue  to  par 
the  maintenance,  and  it  ought  to  be  expreffed,  that  if  the  hufband 
delayed  payment  for  fuch  a  time,  he  fhould  be  liable  to  pay  thofe 
who  trufted  his  wife  for  neceflaries.     Thfere'ought  alfo  to  be  fome 
provifo  to  guard  againft  the  doubt  whether  the   covenant  was  to 
be  entirely  dene  away,  or   only   fufpended  by  non-payment.     As 
this  action  is  brought  by  the  truftee,   no  difficulty  can  arife  re- 
flecting any  other  action.     But  fuppofe  fome  other  perfon  had 
fupplied  the  necefiaries  and  brought  the  action ;  according  to  the 
doctrine,  that  payment  of  maintenance  is  necefTary  to  exempt  the      / 
hufband,  the  plaintiff  mult  have  recovered  for  neceflaries.     Then  /*  A 
if  the   truftee  had   brought  an  action  on  the  covenant  for  non*   ,/    ': 
payment  of  maintenance,  could  the  firft  action  be  pleaded  in  bar  I    yet 
If  not  the  hufband  would  be  liable  to  two  actions,  though  the  ob-  / 
ject  of  the  deed  was  to  make  him  liable  only  tc  one,  and  to  relieve 
ilizn  from  all   other  obligations.     Where  3  -woman  is  put  into  a 
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fituatlon   with  refpect    to  certain  property  as  zfemejole,  no  credit 
is  given  to  the  hufband,   but  thofe  who  fupply  the  wife  truft  only 
to  the  feparate  fortune  which  they  know  that   the  has.     Nor  can 
any  affent  of  the  hufband,  as  it  appears   tome,  be  implied,  where 
he  has  executed  a  deed  covenanting  to   pay  a  certain   ftipulated 
fum  ;  for  I  cannot  imagine  that  he  could   mean  to  make  himfelf 
liable  to  any  other  payment.     In  this  particular   cafe,   however, 
it  feems  quite  impoflible  to    fay  that   the  hufband   has  affented   to 
raife  any  implied  ajfumpfit  to  pay  the  plaintiff  upon  any  other  con- 
tract, but  that  which  is  contained  in   the  deed  by  which  he  cove- 
nants to  pay  her  a  certain  ftipulated  fum.     Suppofe  the  hufband 
had  known  that  his  wife  lived  with  the  plaintiff,  could  it  have  en- 
tered into  his  mind  that  he  was  to  pay  more  than  the  fum  men- 
tioned in  the  deed  ?     This  would  be  not  only  to  imply  an  ajfump- 
fit without  ground,  but  directly  contrary  to  the  fact :  it  would  be 
implying  an  engagement  of  one  fort,  when  there  is  another  engage- 
ment totally   contradictory  to  and  inconfiflent   with   it.     It  has 
been  fuppofed  that  it  would  be  hard  upon  the  wife,  if  this  action 
could  not  be  fupported  ;  that  hardfhip  I  do  not  feel.     In  the  firft 
place,  the  plaintiff  trufted  the  wife  when  (lie  had  a  remedy  in  her 
own  hands,  and  fhe  could  have  no  difficulty  in  trufting  the  wife  to 
the  extent  of  the  money  which  fhe  was  entitled  to   recover  ;  but  it 
may  be  obferved  in  general,  that  whoever  trufts  a  married  woman, 
trufts  to  her  honour  only.     If  the  wife  fays  that   the  money  has 
not  been  paid,  you  muft  depend  upon  her  word  for  the  truth  of 
the  affertion  j  you  muft  depend  upon  her  honour  for  makings  ufe 
of  the  remedies_againft  her  tnntees_to_ija,mpgl  the  piymrnt.     And 
if  the  money  be  paid   to  the  wife,  the  creditor  muft  truft  to  her 
honour  for  paying  it  over  to  him  •,  for  I  know  of  no  remedy  by 
which  fhe   may    be   compelled  to  do  fo.     A  court  of  equity  has 
never   gone   the  length  of  charging  the  feparate  eftate  of  a  mar- 
ried woman,  except  on  the  ground  of  agreement.     "Where  the 
wife  has  agreed   to  fell,  the  Court   will  compel  the  fale.     Grigb} 
v.  Cox,   I   Vef.  517.     Or  if  fhe  enter  into  a  joint  bond  with  her 
hufband,  the  Court  will  charge  the  rents  and  profits  of  her  efUte 
with  payment.    Hulmev.  Tenant,  1  Brown,  16.     All  thefe  depend 
on  agreement,  but  I  know  of  no  cafe  where,  on  the  mere  ground 
of  things   being    fupplied  to  the  wife,  a  court  of  equity  has  com- 
pelled her  to  pay  thofe  who  have  trufted  her ;  and  it  is  quite  clear 
there  is  no  remedy  at  law.     It  is  not  only  in  this  cafe,  therefore, 
where  payment  of  maintenance  has  been    withheld,  that  credit 
muft  be  given   to   the  equitable  rights  of  the  wife,  and   to  her 
honour,  for  enforcing  them,  and  applying  the  money  in  paymeftt 

of 
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of  her  debts.  I  admit,  that  the  practice  of  averring  the  payment  of 
the  feparate  maintenance   in  pleading,  fhows  the  apprehenfion  ei- 
ther that  the  payment  was   neceflary,  or  at  lcaft  that   it  made  the 
cafe  ftronger.     But  the  language  of   the    c.ifes    themfelves   im- 
prefs  on  me  a  different  idea  of  the  opinions  of  the   Judges  who 
decided  them.  In  T$dd  v.  Stokes,  though  payment  had  been  made, 
nothing  is  faid  upon  the   fubjecl.     The  language  of  Lord  Holt  is, 
"  if baron  and  feme  feparate  by  confent,   and  (lie  has  a  feparate  al- 
lowance, it  is  unreasonable  fhe  mould  have  it  flill  in  her  power  to 
charge  him."     Now  what   is  a  feparate  allowance,  but  an   agree- 
ment for  an  allowance  ?     He  goes   on,  "  and   it  is  not  to  be  pre- 
fumed  but  tradefmen  that  deal  with  her  trufl  her  on  her  own  cre- 
dit, and  not  on  the  credit   of  her  hufband."     Did  Lord  Holt  fup- 
pofe,  that  if  the  hufband  omitted  to  pay  the  allowance  for  a  month, 
that  he  might  be  charged  ?     If  fo,  the  tradefman  would  not  truft 
the  wife  on  her  own  credit,  but  on  the  credit  of  the  general  law. 
Neither  in    Salkeld  or  Lord    Raymond  is  any  reliance  whatever 
placed  on  the  circumftancc  of  payment.     Accorcing  to    the  re- 
port of  the  fame  cafe  in  12  Mod.  244.  the  fecond  refolution  was 
this,  "  that  if  hufband  and  wife  part  by  confent,  and  the  hufband 
fecure  her  an  allowance,  it  is  in  confideration  that  he  fhould  not  be 
charged   any    more   by  her ;    and  it  is  unreafonable  he  fhould  be 
charged  for  victuals  or  phyfic,  or  ether  nectfTaries  after."     What 
is  the  meaning  of  this  ?     As  foon  as  the  deed  is  executed,  the  al- 
lowance is  fecured,   and  I  know  of  no   difference  between  a  fecu- 
rity  by  covenant,  by  conveyance  of  lands,  or  by  transfer  of  funds. 
Is  it  not   clear  then,   that  the  perfon  who  Mated  that    refolution 
fuppofed  that  fecuring  the  allowance  put  an  end  to  the  common 
law  obligation  ?     If  payment  had  been  considered  as  necefTury,   it 
is  natural  that  it  fhould  have  been  added.     The  terms  of  the  refo- 
lution require  that  it  fhould  only  be  fecured.     The  cafe  of  Angler 
v.  Angler,  which  is  to  be  found  in  2  Eq.  Ca.  Abr.  150.  Gilbert  Eq, 
Rep.  152.   and  Prec.   in  Chan.  499.   ftrongly  implies   that  a  ne- 
glect to  pay  a  feparate  maintenance  would  never  raife  a  common 
law  obligation   againlt   the  hufband.      A  bill  was  brought  by  the 
wife's proch fin  amy  again  it  her  hufband,  for  a  fpecial  execution  of 
articles,  whereby  the  hufband  was  to  allow  her  52/.  per  annum,  fe- 
parate   maintenance,  and   he  had  a    decree   for   the  arrears    and 
growing  payment    in  52/.  per  annum ;   and   the  Lord  Chancellor 
faid,  "  where  a  hufband  makes   a  feparate  provifion  for  his  wife, 
he  is  not  chargeable  by  law  for  her  debts -,';  but  though  that  were 
fo,yctto  avoid  the  expence  he  might  be  put  to  in  defending  fucfa 
Vol.  J.  P  iuits, 
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fuits,  his  lordfhip  fent  it  to  a  matter  to  fettle  a  fecurity  to  indem- 
nify the  hufband  againft  the  wife's  debts.  Here  the  feparate 
maintenance  had  been  withdrawn  for  fome  time  ;  yet  the  Lord 
Chancellor  fays,  where  a  hufband  makes  a  feparate  provifion  for 
his  wife,  he  is  not  chargeable  by  law  for  her  debts.  In  the  com- 
mon fenfe  of  the  word,  when  a  man  executes  any  fuch  fecurities 
as  I  have  before  mentioned,  he  makes  a  provifion  for  her.  It  may 
be  obferved,that  the  Chancellor  decreed  all  the  arrears  and  grow- 
ing payments  to  be  made,  but  if  the  law  were  as  now  contended 
for,  fome  inquiry  ought  to  have  been  made,  whether  any  debts 
had  been  contracted  by  the  wife  for  which  the  hufband  was  liable, 
and  a  deduction  fhould  have  been  made  of  the  amount :  no  fuch 
deduction,  however,  was  made.  Thefe  cafes,  therefore,  when 
fairly  expounded,  feem  to  fhow  the  payment  has  never  been 
confidered  as  an  efiential  circumftance.  According  to  my  own 
recollection  of  what  has  fallen  from  Lord  Alansfield  upon  this  fub- 
jeft,  I  have  the  ftrongeft  impreffion  of  having  heard  him,  over  and 
over  again,  declare,  that  where  a  feparate  maintenance  was  agreed 
upon,  it  put  the  parties  in  a  new  fituation,  and  that  the  hufband 
was  relieved  from  any  common  law  obligation,  being  fubjeft  to 
no  ether  than  that  which  was  contained  in  the  deed  of  Separation, 
But  my  brother  Chambre's  recollection  is  different  from  mine  on 
this  fubjeft,  and  I  defer  to  his  memory  as  better  than  my  own. 
There  is  one  circumftance,  however,  which  weighs  very  ftrongly 
with  me  in  this  cafe,  that  no  inftance  is  to  be  found  in  which  fuch 
an  acTion  has  ever  been  maintained  againft  a  hufband  who  had 
agreed  to  make  a  feparate  maintenance  ;  and  yet  there  muft  be 
many  cafes  in  which  payment  muft  have  been  delayed  beyond  the 
ilipulated  time.  I  cannot  fay  hew  long  thefe  deeds  may  have 
been  in  ufe,  but  they  certainly  are  of  earlier  date  than  any  of  the 
cafes  in  our  law  books,  which  have  been  referred  to.  In  i  Eq. 
Ca.  Abr.  a  cafe  is  referred  to  in  Tothell's  tranfacTions  in  the  High 
Court  of  Chancery ,  page  97,  to  fhow,  that  a  woman  who  has  a  fe- 
r  rate  maintenance  may  difpofe  of  what  fhe  faves  out  of  it  by  will. 
That  was  about  the  year  1720.  The  date  of  the  cafe  in  Salkeld  is 
the  8  W.  HI.  And  in  modern  times  thefe  deeds  have  been  very 
frequent,  yet  no  inftance  is  fuggefted  of  an  aft  ion  like  this  having 
been  maintained.  Thefe  cont  rafts  for  feparate  maintenance 
would  be  of  very  little  ufe  if  the  hufband's  exemption  depended 
on  payment ;  for  if  a  hufband  puts  his  wife  into  a  lodging,  and 
pays  her  a  reafonable  fum  for  maintenance,  that  will  be  an  anfwer 
to  an  a&rcn  at  common  law.  It  feemstO  me,  therefore,  in  gene- 
ral, 
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ral,  that  where  a  man  has  entered  into  a  contract,  and  fecured 
a  feparate  maintenance  to  his  wife,  the  common  law  obligation  is  at 
an  end,  and  the  perfons  who  trufi  the  wife,  truft  her  on  her  own 
credit.  But  if  that  be  not  fo  under  the  general  law,  ftill  1  think 
that  where  a  perlbn  trufts  her,  having  a  deed  in  his  own  hands, 
empowering  him  to  compel  payment  of  a  flipulated  fum,  the 
court  cannot  raife  an  ajfumpftthy  implication  in  his  favour  againft 
thehufband.  I  differ  from  my  brothers,  but  the  judgment  of  the 
court  is  that  the  rule  be  made  abfolute." 

Where  the  wife  elopes  from  her  hufband,  and  lives  in  a  (late  of 
adultery,  he  is  not  liable  for  neceffaries,  though  fhe  be  even  de- 
firous  of  returning,  and  offers  to  live  with  her  hufband. 

Thus,  in  the  cafe  of  Morris  v.  Martin,  (e)  which  was  an  a£Hon 
for  meat,  &c.  provided  for  the  defendant's  wife.  The  defendant 
proved  that  fhe  went  away  from  him  with  an  adulterer  :  Sir  Robert 
Raymond,  Ch.  J.  held,  that  the  hufband  fhould  not  be  charged  for 
neceffaries  provided  for  her,  though  the  plaintiff  had  no  notice. 

So  in  the  cafe  of  Child  and  others  v.  Hardy  man,  (f)  which  was 
an  a&ion  for  linen  fold  to  the  defendant's  wife.  Upon  non  ojfttmijflt) 
the  delivery  was  proved.  On  behalf  of  the  defendant  it  was  proved, 
that  fhe  had  lived  in  a  very  lewd  manner;  that  one  Nctt  frequently 
came  to  her,  at  her  hufband's  houfe,  that  they  were  locked  up  toge- 
ther in  a  bed-chamber  ;  and  that  other  indecencies  pa  fled  between 
them.  It  was  alfo  proved,  that  fhe  feveral  times  went  to  the 
houfe  of  this  Nott,  a  gentleman  in  Wilt/hire,  who  lived  within 
three  miles  of  the  defendant's  houfe.  It  did  not  appear  farther 
than  that  the  hufband  difiiked  her  going  and  flaying  at  Mr.  Nctt's: 
But  under  thefe  circumftances  they  coirinued  to  live  together. 
Afterwards  on  the  iSth  of  Oclober  1726,  fhe  went  away  from  him, 
and  went  to  Marlborough,  where  fhe  refided  for  fome  time.  But 
after  leaving  her  hufband's  houfe  it  did  not  appear  that  fhe  ever 
faw  Mr.  Nott,  or  lived  in  a  lewd  manner.  After  fome  time  fhe 
fent  Lucas,  an  attorney,  to  her  hufband,  to  defire  that  he  would 
receive  her  again  ;  the  hufband  told  him,  that  if  fhe  came  again 
fhe  fhould  never  fit  at  the  upper  end  of  his  table,  nor  have  the 
government  of  the  children,  but  fhould  live  in  a  garret.  Then 
Lucas  propofed  to  him,  to  make  her  an  allowance,   and  prop*     - 

(e)  i  Stra  647.    See  alfo  2  Stra.  7:6.    \z  Mot?,  tfi.  S  P 
\f)  2  Sir  a.  874,5. 
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about  8c/.  or  \col.  per  annum,  he  being  worth  about  5  or  Cool,  per 
annum.  But  that  was  not  complied  with  ;  and  afterwards  fhe 
came  to  London,  and  bought  the  linen  to  the  amount  of  53/. 

Chief  Juftice  Raymond,  was  of  opinion  that  the  plaintiff  fhould 
be  called.  And  accordingly  he  was  nonfuited.  He  held,  "  if  a 
woman  elopes  from  her  hufband,  though  fhe  does  not  go  away 
with  an  adulterer,  or  in  an  adulterous  manner,  the  tradefman 
trulls  her  at  his  peril,  and  the  hufband  is  not  bound.  And  this 
had  been  fo  adjudged  in  two  or  three  cafes.  Indeed  if  he  refufe 
to  receive  her  again,  from  that  time  it  may  be  an  anfwer  to  the 
elopement.  In  this  cafe  he  does  not  absolutely  refufe  to  receive 
her  again  :  but  that  (he  fhould  neither  fi&  at  his  table,  nor  have 
any  government  of  the  children,  but  fhould  be  kept  in  a  garret  -0 
and  fhe  deferved  no  better  ufage." 

So,  in  the  cafe  of  G.v'-.er  v.  Hancock,  (g)  which  was  an  action 
of  afjumpfit  brought  by  the  plaintiff  for  the  board  and  lodging  of 
the  defendant's  wife.  The  defendant,  having  committed  adultery 
with  a  woman  of  the  name  of  Bazely  whom  he  had  brought  home, 
treated  his  wife  with  great  cruelty,  and  finally  turned  her  out  of 
dcors.  Then  the  wife  committed  adultery,  after  which  fhe  offered 
to  return  home,  but  her  hufband  would  not  receive  her  ;  and  this 
action  was  brought  for  her  board  and  lodging  fubfequent  to  that 
time.  Buller,  Juft.  before  whom  the  caufe  was  tried,  was  of  opinion 
that  the  hufband  was  not  bound  to  receive  the  wife  after  fhe  had 
committed  adultery,  and  confequently  was  not  bound  to  fupport 
her  ;  and  he  directed  a  verdict  for  the  defendant,  with  liberty 
for  the  plaintiff  to  move  to  enter  a  verdict  for  him,  if  the  Court  of 
King*  Bench  fhould  be  of  opinion  that  the  defendant  was  liable 
under  thefe  circumftances.  Accordingly  the  plaintiff  moved  to 
fet  afide  the  verdict,  on  the  ground  that  as  the  defendant  had  been 
the  aggreffor,  and  had  turned  his  wife  out  of  doors  at  a  time 
when  there  was  no  imputation  on  her  conduct,  he  was  bound  to 
f  provide  for  her,  notwithstanding  fhe  afterwards  committed  adul- 
tery ;  that  in  this  refpect  it  differed  from  the  cafe  of  the  wife  be- 
ing the  aggreffor,  and  eloping  with  an  adulterer,  in  which  cafe 
ihe  hufband  was  difcharged  5  that  it  had  never  yet  been  deter- 
mined that  under  thefe  circumftances  the  hufband  was  not  liable, 
and  that  upon  principle  he  was  liable. 

(g)  6  Term  Rep.  Co  J. 

But 
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But  the  court  faid,  "  That  though  this  precife  cafe  d!:!  not  ap. 
pear  to  have  been  controverted  before,  it  was  probably  becaufe  the 
point  had  not  been  doubted  ;  and  that  it  muft  be  governed  bvthe 
fame  principle  on  which  it  had  been  determined  that  the  hufband 
is  not  liable  in  cafes  where  the  wife  goes  away  with  an  adulterer. 
That  this  was  not  a  modern  rule,  but  was  mentioned  by  Lord  Coh, 
that  if  a  wife  go  away  with  an  adulterer  fhe  lofes  her  dower.  That 
the  queftion  depended  upon  this,  whether  the  neceffmes  were 
provided  before  or  after  the  wife  had  committed  adultery  :  if  after, 
the  action  could  not  be  maintained.  And  that  in  this  cafe  if  the 
wife  had  instituted  a  fuit  in  the  EccUftaJlkal  Court  againft  the  huf- 
band for  reftitution  of  conjugal  rights,  they  would  not  have  afftfted 
her."     The  rule  was  accordingly  dilcharged. 

But,  in  the  cafe  of  Norton  v.  Fazan,  [h)  which  was  an  action  of 
ajfumpjit  for  neceffaries  found  for  the  defendant's  wife  and  child- 
ren. The  fa£ts  were  thefe  :  Some  time  previous  to  the  delivery 
of  the  goods,  the  defendant  having  difcovered  that  his  wife  kept 
up  an  adulterous  mtercourfe,  with  another  man,  feparated  himfelf 
from  her,  leaving  her  in  poffeffion  of  the  houfe  which  he  had  inha- 
bited, together  with  two  children  bearing_his  name.  In  this  houfe 
fhe  was  living  in  a  ftate  of  adultery,  at  the  period  when  the  goods 
in  queftion  were  delivered.  The  defendant  had  made  no  regular 
provifion  for  his  wife.  The  caufe  was  tried  before  Eyrv,  Ch.  J.  who 
was  of  opinion  that  if  the  plaintiff  knew  or  ought  to  have  known 
that  the  feparation  proceeded  from  the  adultery  of  the  wife,  the 
jury  fhould  find  for  the  defendant  •,  if  not,  that  the  plaintiff  was 
entitled  to  recover.     The  jury  found  a  verdict  for  the  plaintiff. 

Upon  a  motion  for  a  new  trial,  the)  court  were  of  opinion  that  the 
plaintiff  was  entitled  to  recover.  And  Eyre,  Ch.  J.  faid  :  «  If  the 
defendant  in  another  action  brought  againft  him  by  fome  other 
tradefman,  fhail  be  able  to  eftablifh  the  notoriety  of  his  wife's  fitu- 
_ation,  he  may  defend  himfelf.  But  as  the  cafe  ftands  at  prefent 
this  woman  appears  to  have  been  living  in  a  houfe  in  which  fhe 
was  placed  by  the  defendant  himfelf,  together  with  two  children 
bearing  the  hufband's  name,  both  of  whom  were  born  in  wedlock. 
It  is  true  that  fhe  had  an  adulterous  intercourfe  with  another  man, 
but  that  was  not  proved  to  be  knpwnjojjbi^jtr^defman.  If  the  de- 
fendant can  bring  it  home  to  any  other  tradefman  who  fhall  be  in 

{h)  x'Bos.  avii  Pul.  226. 
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the  fame  fituntion  as  the  prefent  plaintiff,  that  he  did  know  or 
ought  to  have  known  the  circumftanees  under  which  the  wife  was 
living  the  defendant  may,  perhaps,  be  able  to  prevent  another  ver- 
dict paiTing  againlt  him." 

Buller,  J.  "  Every  cafe  on  the  fa&s  is  peculiar  to  itfelf,  and  this 
is  fo  different  from  every  other  cafe  which  has  been  decided  in 
Wejlm'infier  Hall,  that  I  confider  it  as  anomalous.  The  verdict  is 
clearly  and  ftrictly  right.  The  wife  committed  adultery  for  aeon- 
fiderable  time  while  fhe  was  living  with  her  hufband  ;  he  volun« 
tarily  yielded  his  bed  to  the  adulterer  and  made  no  provifion  for 
her.  Then  what  colour  of  defence  is  left  ?  knowing  of  her  cri- 
minal conduct  and  having  made  no  provifion  for  her,  he  muft 
maintain  her  as  before." 

It  is  obferved  (i)  where  the  hufband  and  wife  are  feparated 
a  men/a  et  thoro  by  fentence  in  the  Ecclefiaflical  Court  the.  law  allows 
her  alimony  at  the  difcretion  of  the  judge,  unlefs  fhe  has  eloped  and 
lives  with  an  adulterer  ;  and  as  the  common  law  gives  her  a  writ  to 
recover  this,  it  would  feem  that  the  hufband  is  excufed  from  the 
obligation  of  her  contracts.  So,  where  (he  is  Sentenced  to  a  tem- 
porary confinement  as  a  punifhment  for  fome  crime,  the  hufband 
has  been  held  not  liable  to  her  agreement,  even  for  necefTaries,  if 
fhe  is  kept  in  an  improper  place  by  the  covin  of  the  gaoler,  (k) 

But  in.  the  cafe  of  Manby  v.  Scott,  (/)  the  judges  who  argued  for 
the  plaintiff  laid  it  down  as  clear  law,  that  if  a  wife  be  prifoner  for 
felony.  ancLthe  gaoler  provides  her  with  food,  that  thehufband, 
may  be  charged  for  it.      /         ~~jZ~   '    „     „\A~'„    ? 
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6.  Of  Cent  rafts  made  by  a  Woman  living  with 
a  Man  as  his  Wife. 

If  a  man  and  woman  live  together,  and  pafs  in  the  world  as  huf- 
band and  wife,  the  man  ihall  be  liable  to  all  contrails  entered 
into  by  the  woman  in  the  fame  manner  as  he  would  have  been  li- 
«uic  if  they  had  been  actually  married.  (;;;)     d&€^**,  ttffc*  /^*** 

(i)  2  Sira.  1214.  n.  1.  1  BL  Com.  4!.!.  Ellah  v.  Leigh,  C  Term 
Rep.  670. 

(.'-)  VidtYo\\\x.%  v   Dinely,  2  Stra.  l!22. 

(/)  1  Sid.  iirf.  But  fee  2  Lev.  \6 

(m)  12  Mod.  372.  Fin.  Abr.  tit.  Eaion  &  Tcme,  D.  b.  //.  38. 
Ccivp.  233. 

A  So, 
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So,  in  the  cafe  of  Watfon  v.  Tbrelheld,  (/;)  which  wns   an   action 
of  affumpfu  brought  to    recover  the  amount  of  a  quantity  of  linen" 
drapery  goods,   furniflied  by  the  plaintiff  to  a  woman  who  paffed 
for  the  wife  of  the  defendant. 

The  plaintiff"  proved  the  delivery  to  the  woman  at  the  defend- 
ant's lodgings  ;  that  he  had  himl'clf  chofen  fome  of  the  articles. 
for  her  ;  that  (he  ufed  his  name,  and  was  called  Mrs.  Threlkeld  in 
his  prcfence. 

The  defence  relied  on  was,  that  this  woman,  was  not  his  wife, 
though  flie  lived  with  him  as  fuch,  but  was  a  kept  woman,  and 
that  that  circumftance  was  known  to  the  plaintiff  when  the  goods 
were  furniflied.  It  was  then  pre  fled  by  the  defendant's  counfel, 
that  however  it  had  been  held,  that  if  a  man  permitted  a  woman  to 
ufe  his  name  and  pafs  for  his  wife,  he  thereby  fubjecttd  himfblf 
to  the  payment  of  her  debts;  it  had  only  gone  to  thofe  cafes 
where  the  tradefmanhad  not  known  the  real  fituationof  the  parties, 
but  believed  the  woman  to  be  actually  married  ;  that  it  was  meant 
as  a  punifhment  on  the  man,  who,  by  permitting  a  woman  to  ufe 
his  name,  had  thereby  given  her  a  falfe  credit,  derived  from  his 
fituation  in  life,  as  parting  for  his  wife  ;  but  in  the  prefent  cafe 
no  fuch  deceit  was  prattifed,  no  fuch  falfe  colours  held  out ;  the 
plaintiff  knew  that  the  defendant  was  not  married,  fo  that  he 
could  not  look  to  his  credit,  but  to  the  woman's  own,  and  that  the 
plaintiff"  fhould  therefore  be  nonfuited. 

Lord  Kenyan,  Ch.  J.  "  It  is  certain  that  if  a  man  has  permitted 
a  woman,  to  whom  he  was  not  married,  to  ufe  his  name,  and  pafs 
for  his  wife,  and  in  that  character  to  contracts  debts,  he  is  liable  for 
her  debts  ;  and  I  am  of  opinion  that  he  is  liable,  whether  the 
tradefman  who  furniflied  the  goods  knew  the  circmftanccs  to  be 
fo  or  not.  He  gives  her  a  credit  from  his  name  and  cohabitation, 
and  it  is  not  to  be  fuppofed  that  the  tradefman  could  look  to  the 
credit  of  a  woman  of  that  defcription,  and  not  to  that  of  the  man 
by  whom  fhe  was  fupported  :  I  fhall  hold  the  credit  to  be  given 
to  him,  and  that  he  is  liable." 

His  lordfhip  added,  "What,  however,  I  have  faid  muff  not  be 
taken  to  be  the  cafe  of  a  common  (trumpet,  who  may  affume  the 
name  of  a  perfon,  without  his  authority,  from  having  cafuallv  known 
him  j  it  muff  be  where  the  man  permits  the  woman  to  affume  his 
iume3  where  (he  lives  in  his  houfe,  and  is  part  of  his  family." 

(«)  zEfp.Rrp.  637. 

?4  So, 


/ 
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So,  where  a  woman  marries  a  fecond  hufband  living  the  firft, 
the  fecond  not  being  privy  to  it ;  Parker,  Ch.  J.  faid  (o)  that  for 
what  {he  acquired  during  the  cohabitation,  he  would  efteem  her  as 
a  fervant  to  the  fecond  hufband,  and  that  he  was  entitled  to  the 
benefit  of  her  labour*  *^*U?  /*«  sfc.  Aa*.<*s«U^  Cas<^  *f 
&L    /u*^Sa±+J  "  /&UJ£  frt   /&~  ***-- 

7!  In  what  Cafes  Hufband  and  Wife  ought  to 
\j    vt^£  Sue    anc^  be  fued  jointly. 

("*4*J**/i Upon  all  contracts  made  with  the  wife  before  marriage,  the  huf- 
*-  /  •  ""band  and  wife  muft  fue  and  be  fued  jointly,  (p) 

(lvufo  So,  they  ought  to  fue  jointly  in  actions  upon  promifes,  which 
arife  during  coverture,  where  the  wife  may  have  an  action  for  the 
fame  caufe,  if  fhe  furvives  her  hufband. 

Thus,  its.  feme  covert  has  a  mill,  and  one  agrees  with  the  huf- 
band and  wife  to  grind  all  Lis  corn  at  the  mill,  under  a  penalty.in 
default  thereof,  they  ought  to  join;  for  the  action  would  furvivc 
to  her.  (q) 

So,  if  a  man  promifes  to  give  a  ico/.  to  the  wife  of  J.  S.  they 
ought  to  join  in  action  for  the  recovery  thereof,  (r) 

So,  in  an  action  for  any  thing  due  to  the  wife  en  outer  droit,  they 
ought  to  join  :  as  if  they  fue  for  a  debt,  &e.  to  the  wife  as  execu- 
trix or  adminiftratix.  (s) 

But  on  a  promife  to  pay  a  hufband  money  due  to  his  wife  as 
executrix.in  confideration  of  his  forbearing  to  fue  for  it,  the  huf- 
band alone  ought  to  fue  (/) 


8.  In  what  Cafes  the  Hufband  may  fue  alone ',  or  join 
•with  his  Wife,  and  when  he  muflfue  alone. 

When  the  wife  is  the  meritorious  caufe  of  a£lion,  it  has  been 
ruled,  («)  that  the  hufband  alone  may  fue,  or  the  hufband  and  wife 

(0)  I  Slra.  80. 

(p)  2  Com.  Dig  tit. Baron  8c  Feme,  V.T.  Mitchinfon  v.  Hewfon,7  Term 
Rep.  34.8. 

\q)  Demfhn  and  wife  <v.  Burwell,   1  Wils.  224.  See  alfo  2  Wih.tl^. 

(r)  Per  Curiam,  Buljl.  21. 

(j)  Com  Dig.  lit.  Baron  &  Feme,  V.  I  Salk.  282. 

(/)  Yard-u.  Eland,    j  Ld.  Raytn.  368    1.  Salk.  117.  Carth.  462.  S.  C. 

(u)  Cro.Jac.  77.  205.  1  Sid.  25.  2  Sid,  I2&.  1  Salk.  114.  Com.  Dig. 
tit.  Baron  &  Feme,  X. 

iraj 
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may  join,  though  damages  only  are  recovered  :  as  in  ajfumpfit  upon 
an  exprefs  promife  to  the  wife,  after  coverture,  to  pay  her  10/.  in 
confideration  of  a  cure  to  be  performed  by  her  ;  the  hufband  and 
wife  may  join,  or  the  hufband  alone  may  fue. 

So,  upon  a  promife  to  pay  8/.  per  annum  to  the  hufband  and 
wife  during  coverture,  they  may  join  *  or  the  hufband  alone  may 
fue.  (v) 

But  when  the  wife  cannot  have  an  a£tion  for  the  fame  caufe,  if 
fhe  furvive  her  hufband,  the  general  rule  of  law  is,  that  the  action 
muft  be  by  the  hufband  alone,  (w) 

As,  in  an  indebitatus  ajfumpfit  on  an  implied  promife  to  pay  for 
work  done  by  thejyjfe  during  coverture  ;  the  law  prefumes  no 
promife  to  have  been  made  to  the  wife  ;  for  fhe  is  the  fervant^  of 
her  hufband;  and  he  is  not  only  at  the  charge  of  the  materials  to 
carry  on  the  work,  but  is  alfo  obliged  to  maintain  his  wife ;  ajid 
therefore  it  is  the  law  confiders  the  promife  to  have  been  made  to 
him  only.  (*) 

(v)  Com.  Dig.  tit.  Baron  &  Feme,  X. 
(w)  Com.  Dig.  tit.  Baron  &  Feme.  IV. 

(x)  4  Mod.  156.  1  Salh.  114.  3  Salt,  63.  Carth.  251.  S  Mod.  199,200. 
1  H.  B.  108. 
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CHAPTER  III. 


Of  Contracls  with  Majler  and  Servam* 


FROM  the  relation  fubfifting  between  matter  and  fervant,  the 
fubjeft  of  the  prefent  chapter  may  be  confidered  under  the 
following  heads: 

1.  What  Contracls  made  by  a  Servant  Jliall  bind  his  Majler. 

2.  In  what  Cafes  the  Majler  is  entitled  to  the  Earnings  of 
bis  Apprentice  or  Servant. 

3»  Of  the  Servant's  liability  upon  his  implied  Undertaking  U 
ferve  his  Majler  with  Care  and  Diligence,  &c. 

4.  Of  the  Contract  between  Majler  and  Servant  for  Wages  ; 
and  of  the  Servant's  Right  to  a  Month's  Warning,  fcrV. 

5.  Of  the  Majler' s  liability  to  provide  Medicine,   &c.  for 
hh  Servant  in  cafe  of  Illnefs, 


I.   What 
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I,  What  Contrafls  made  by  a  Servant  Jhall 
bind  the  Majler, 


In  general  a  mafter  is  liable  for  acts  done  by  his  fervant  in  the 
cxercife  of  his  official  employment.  And  the  reafon  of  this  liabi- 
lity is  faid  (a)  to  arife  from  the  relation  fubfifting  between  mafter 
and  fervant:  for,  as  in  ftriclnefs,  every  one  ought  to  tranfadt  his 
own  affairs,  and  it  is  by  the  favour  and  indulgence  of  the  law  that 
he  can  delegate  the  power  of  acfing  for  him  to  another ;  it  is  highly 
reafonable  that  he  fhould  anfwer  for  fuch  fubftitute  ;  and  that 
his  a£ts  fhould  be  deemed  the  acts  of  the  principal. 

Therefore,  where  a  bailiff  or  fervant  hath  authority  from  his 
mafter  to  buy  or  fell  goods,  &c.  for  him,  he  fhall  be  anfwerable 
for  the  contract  made  by  his  bailiff  or  fervant  .relating  to  the  fale 
of  them.  (£) 

So,  where  a  fervant  ufually  buys  for  the  mafter  upon  credit,  anc^, 
the  fervant  buys  fome  things  without  the  mafter's  order,  yet  if  the 
trader  trufted  the  mafter  he  fhall  be  chargeable,  (c) 

So,  in  Sir  Robert  Wayland's  cafe,  (d)  where  it  was  proved,  that  3  /Cc* 
he  ufed  to  give  his  fervant  money  every  Saturday  to  defray  the  \ 
charges  of  the  foregoing  week,  the  fervant  kept  the  money  ;  yet 
per  Holty  Ch.  J.  "  The  mafter  is  chargeable,  for  the  mafter  at  his 
peril  ought  to  take  care  what  fervant  he  employs  •,  and  it  is  more 
reafonable,  that  he  fhould  fuffer  for  the  cheats  of  his  fervant  than 
ftrangers  and  tradefmen. 

So,  in  the  cafe  of  Hazard  v.  Tread-well,  (c)  where  the  defendant, 
•who  was  a  confiderable  dealer  in  iron,  and  known  to  the  plaintiff 
as  fuch,  though  they  had  never  dealt  together  before,  fent  a  water- 
man to  the  plaintiff  for   iron  on  truft,   and  paid  for  it  afterwards. 

(a)   Bac.  Mr.  tit.  Mafter  and  Servant,  K. 

{b)  F.  N.  B.  120    G    Seealfo  Doft.  and  Stud.  Dial.  2.  c .  42. 

(c)  1  Show.  95.     %  Salt.  .34    Holt's  Rep.  460. 

(d)  3  Satk.  234.  Secalfo  Rufby  v.  Scarlett,  5  Efp.  Rep.  76.  S.  P.  et 
poft.  222.    U*^ • 

U)  l  Stra.  506. 

He 
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He  fent  the  fame  waterman  a  fecond  time  with  ready  money,  what, 
received  the  goods,  but  did  not  pay  for  them.     It  was  ruled,  that 
the  fending  the  waterman  upon  trutt  the  firft  time  and  paying  for 
the  goods,  was  giving  him  credit,  fo  as  to  charge  the  defendant  up- 
on the  fecond  contract. 

So,  in  the  cafe  of  Precious  v.  Abel,  {f)  which  was  an  action  for 
work  done  as  a  farrier  in  (hoeing  and  phyficking  the  defendant's 
horfe  :  the  defence  was,  that  the  defendant,  by  an  agreement 
with  his  groom,  allowed  him  five  guineas  a  year,  for  which  he  was 
to  keep  the  horfes  properly  ftiod,  and  furnifh  them  with  proper 
medicines  when  neceffary.  Ld.  Kenyon,  Ch.  J.  held,  that  it  was. 
no  defence  to  the  action,  unlefs  the  plaintiff  knew  of  this  agree- 
ment, and  exprefsly  trufted  the  groom.  That  if  the  fervant  buys 
things  which  come  to  his  matter's  ufe,  the  matter  mould  take  care 
to  fee  them  paid  for ;  for  a  tradefman  has  nothing  to  do  with  any 
private  agreement  between  the  matter  and  fervant. 

So,  in  the  cafe  of  Gratlandv.  Freeman,^)  which  was  an  acliorv 
of  cffumpfit  for  beer  fold  by  the  plaintiff,  a  publican,  to  the  defend- 
ant. On  the  trial  it  appeared,  that  the  defendant  had  been  in  the 
habit  of  dealing  with  the  plaintiff  upon  credit,  and  had  paid  him 
occaGonally  when  the  bill  amounted  to  a  certain  fum.  After  pay- 
ing up  all  arrears,  the  defendant  told  the  plaintiff's  fervant,  who 
brought  the  beer,  that  he  would  run  up  no  more  bills  with  the 
plaintiff,  but  would  pay  for  the  beer  as  it  came  in  ;  and  the  de- 
fence was,  that  he  had  paid  the  money  to  the  fervant.  Lord  EU 
don>  Ch.  J.  faid,  "  The  defendant  mult  thow  that  the  matter  had 
notice  of  this  change  in  the  mode  of  dealing."  It  was  then  con- 
tended by  the  counfel  for  the  defendant,  that  this  notice  having 
been  given  to  the  plaintiff's  fervant,  and  the  money  having  been 
paid  to  the  fervant,  the  matter  fhould  be  bound  by  it.  But  his 
lordfhip  faid,  "  He  thought  not.  It  was  a  change  in  the  ufual 
mode  of  dealing  fuggetted  by  the  defendant  himfelf  j  and  as  he 
had  perfonal  dealings  with  the  matter,  in  a  particular  mode,  no- 
tice to  the  fervant  alone  of  a  change  in  that  mode  would  not  be 
fufficient ;  the  defendant  mutt  thow  that  the  matter  himfelf  had 
notice  of  it,  or  he  could  have  no  defence  to  the  action."  The  de- 
fendant being  unable  to  eftablifh  that  fact,  the  plaintiff  recovered 
the  amount  of  his  demand. 


(/)    I  Eft-  R'P-  35o.        (*)  3  ty-  R#-  Si- 


But 
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But  where  a  man  gives  his  fervant  money  to  pay  for  commodi- 
ties as  he  buys  them,  upon  a  contract  or  an  underftanding  between 
the  tradesman  and  the  mafter  to  deal  for  ready  money  ;  if  the  fer- 
vant embezzles  the  money,  the  mafter  is  not  liable. 

Thus,  in  the  cafe  of  Stubbing  v.  Heintz,  (/;)  which  was  an  action 
of  ajfumpftt  for  goods  fold  and  delivered.  The  defendant  contracted 
with  the  plaintiff  to  ferve  him  with  all  kinds  of  meat  at  a  certain 
price  per  pound  for  ready  money.  The  cook  was  accuftomed  to 
order  the  meat,  and  when  the  bill  amounted  to  a  few  (hillings  or  a 
guinea,  ufed  to  pay  it ;  in  general  fhe  paid  once  a  week,  on  a 
Monday  morning  ;  and  the  defendant  always  gave  the  fervant  the 
money  to  pay  the  bills.  This  courfe  of  dealing  continued  for  a 
long  time,  and  feveral  fucceffive  fervants  paid  the  money  they  re- 
ceived from  the  defendant  as  above  ftated.  At  length  the  defend- 
ant got  another  cook,  and  gave  her  money  as  ufual,  but  fhe  did 
not  pay  the  bills  as  the  others  had  done,  but  fuffered  them  to  be 
in  arrear  33/.  3.C  3 d.  She  then  ran  away  from  the  defendant's 
houfe,  after  which  the  defendant  was  called  npon,  for  the  firft 
time,  to  pay  this  fum  of  money,  and  on  his  refufal  the  plaintiff 
brought  the  prefent  action.  The  defendant  alio  proved,  that  when 
his  family  were  abfent  from  town  in  the  fummer,  a  fervant,  who 
was  left  to  take  care  of  the  houfe,  had  meat  for  her  own  fupport 
from  the  plaintiff,  and  paid  him  for  the  fame,  but  he  never  de- 
manded this  fum  of  money  from  that  fervant,  or  mentioned  to  her 
that  it  was  owing  to  him  from  the  defendant. 

Lord  Kenyon,  Ch.  J.  faid,  "  Nothing  could  be  'clearer  than  that 
where  a  man  gives  his  fervant  money  to  pay  for  commodities  as  he 
buys  them,  if  the  fervant  pockets  that  money,  the  mafter  will  not 
be  liable  to  pay  it  over  again.  But  if  the  mailer  employs  his  fer- 
vant to  buy  things  on  credit,  he  will  be  liable  to  whatever  extent 
the  fervant  fhall  pledge  his  credit.  Here  the  contra£l  between  the 
parties  was  to  deal  for  ready  money  :  and  the  plaintiff  when  he  let 
the  bill  run  on  to  fuch  an  amount,  as  the  fum  now  claimed,  was 
giving  credit  to  the  fervant,  and  not  to  the  defendant.  The  de-r 
iendant  had  not  entered  into  a  new  contract,  but  (till  thought  that 
he  was  dealing  on  the  fame  terms  as  before."  A  verdict  was  ac? 
cordingly  found  for  the  defendant. 

[h)    Peak's  Cat.  N.  P.  47.  See  alfo  1  Show.  95   S.  P. 

So, 
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So,  in  the  cafe  of  Pearce  v.  Rogers,  (/)  which  was  an  action 
brought  by  the  plaintifF,  who  was  a  publican,  to  recover  from  the 
defendant  the  amount  of  a  fcore  for  beer,  fupplied  the  defendant's 
family.  The  defendant  dealt  with  the  plaintiff  for  the  porter 
ufed  in  his  family,  and  was  in  the  habit  of  paying  ready  money 
to  the  plaintifF  for  a  certain  quantity  of  porter  which  was  allowed 
for  the  family  ;  and,  in  fa£t,  though  the  beer  for  which  the  action 
was  brought  had  been  delivered  at  the  defendant's  houfe,  it  had 
been  carried  in  clandeftinely  by  the  maid  fervant,  for  her  own 
ufe,  and  that  of  the  defendant's  wife's  mother;  but  it  did  not 
appear  that  the  plaintiff  knew  of  this  circumftance. 

Lord  Eldon,  Ch.  J.  faid,  "  that  to-  allow  fuch  a  demand  would 
be  to  put  it  in  the  power  of  fervants  and  tradefmen  to  ruin  the 
mafter  ;  that  where  the  mafter  was  in  the  habit  of  paying 
ready  money  for  part  of  the  goods  furnifhed,  it  was  fufficient  no- 
tice to  the  tradefman  that  he  confidered  thofe  only  as  furnifhed  to 
his  family,  to  put  the  tradefman  on  his  guard,  and  to  make  it  in- 
cumbent on  him  to  fatisfy  himfelf  that  the  goods  were  really  for 
the  ufe  of  the  matter's  family  •,  that  where  the  tradefman  fuffjred 
his  goods  to  be  fo  delivered,  and  without  informing  the  mafter, 
,  if  in  point  of  fact  they  did  not  come  to  his  ufe,  he  fhould  hold 
^»him  not  to  be  liable :  that  in  this  cafe,  the  porter  not  having  been 
£{/  C<t  -'delivered  to  the  defendant's  ufe,  there  was,  in  his  opinion,  no 
^?r2<2Vpretext  to  charge  him."  The  plaintiff  was  accordingly  nonfuited. 

So,  where  a  tradefman  had  had  no  dealings  with  the  mafter, 
but  with  the  coachman,  to  whom  the  mafter  gave  money  monthly 
for  the  purpofe  of  buying  oats  and  hay  for  his  horfes;  and  the 
tradefman  made  no  application  to  the  mafter  for  his  demand  un- 
til a  year  after  the  goods  were  delivered,  Lord  Kenyon,  Ch.  J. 
ruled,  that  the  mafter  was  not  liable,  (k) 

But  in  the  cafe  of  Rujby  v.  Scar'ettt(l)  which  was  an  action 
brought  to  recover  the  price  of  a  quantity  of  hay  and  ftraw  fold 
by  the  plaintifF,  for  the  ufe  of  the  defendant's  horfes.  The  plain- 
tiff proved  the  delivery  of  a  quantity  of  hay  and  ftraw  at  the_  de- 
fendant's ftables,  and  the  delivery  of  bills  of  parcels  ;  but  there 
was  no  evidence  of  his  having  ever  feen  the  defendant,  or  of  his 
having  ever  received  any  orders  from  him,  or  that  he  ever  received 
from  him  directly  any  pay.nent  or  money  whatever. 

CO  3  ElP  ReP- 2I  *•     ih)EfP-  Nl  Prl  x  '5-  7J- el     (;)  5 EJ?' RcP'  76* 
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The  defence  was,  that  the  defendant  had  given  money  to  his 
coachman  to  pay  the  bills,  which  he  had  embczzltd.  It  appeared 
that  the  defendant  had  kept  a  book  with  the  fervant ;  in  which 
were  entered  the  articles  procured  by  the  fervant.  and  the  furns 
advanced  to  him  j  but  there  did  not  appear  to  be  any  connection 
between  the  fums  advanced  to  the  fervant,  and  the  demands  which 
he  was  to  pay,  but  the  money  was  advanced  generally.  _ 

Lord  Ellettborcugh)  C.  J.  faid,  "  The  general  rule  to  fubje£t  the 
principal  to  the  act  of  the  agent  is  this.     The  agency  mud  be  an- 
tecedently given,  or  be  fubfequently  adopted.     There  mud,  in  the 
latter  cafe,  be  fome  act  of  recognition  ;  but  if  I   authorife  a  man 
to  obtain   credit  on  my  account,  and   he  gets  the  goods  on  fuch 
credit,  unlefs  I  have  paid  him,  I  r.m  myfelf  liable  :  but  I  go  fur- 
ther ;  for  if  the  goods  were   taken  up,  and  the  money  given  afteT-      / 
wards  to  the  fervant  to  pay,  I  am  inclined  to  think  the  mafter  #  ^- 
liable,  if  the  fervant  has  not  paid  over  the  money ;  for  he  has^^ 
given  the   fervant   authority  to    take   up   goods  on  credit.     Itis^x 
therefore   material  to  fee  when  the  money  was  given.     If  the  c2  / 
fervant  was  always  in  cafh  before-hand,  to  pay  for  the  goods,  the        / 
mafter   is  not  liable,  as  he  never  authorifed  him   to  pledge  his 
credit  ;  but  if  the  fervant  was  not  fo  in  cafh,  he  gave  him  a  right 
to  take  up  the  goods  on  credit ;  and  I  think  he  would  be  liable,  as 
the  fervant  has  not  paid   the  plaintiff,  though  he  might  have  re- 
ceived the  money  from  the  defendant,  his  mailer/'— The  jury  ac- 
cordingly found  a  verdict  for  the  plaintiff. 

But  where  a  mafter  forbids  a  tradefrnan  to  deliver  any  goods  ex- 
cept his  fervant  pays  for  them,  and  goods  are  afterwards  delivered 
to  the  fervant  upon  credit ;  the  mafter  (hall  not  be  liable  if  he  has 
paid  the  fervant  the  money  for  them,  (m) 

So,  in  the  cafe  of  Hi/cox  v.  Greenwood,  («)  which  was  an  action 
of  trover  ;  it  appeared,  that  the  plaintiff's  chaife  having  been, 
damaged  by  the  negligence  of  his  fervant,  and  without  his  know- 
ledge, the  fervant  had,  without  acquainting  his  mafter,  taken  the 
chaife  to  the  defendant,  who  was  a  coachmaker,  to  get  it  re- 
paired :  the  defendant  had  never  been  employed  by  the  plaintiff"  as 
h!s  coachmaker,  or  to  do  any  work  for  him.  Some  repairs  had  been 
done  to  it  to  a  very  fmall  amount.  The  defendant  refufed  to  de- 
liver it  up  till  he  was  paid  the  amount  of  his  demand,  contending 
that  he  had  a  lien  on  the  chaife,  on  account  of  the  work  which  he 

(m)  Brou-rJ.  64.  (n)  4  £/>    Rej>   I  74. 
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had  done  to  it.  But  Lord  Ellenborough^  Gh.  J.  faid,  "  that  the 
defendant  had  no  right  to  hold  the  chaife  as  a  lien.  Whatever 
claim  of  that  fort  he  might  have,  he  miift  derive  it  from  legitimate 
authority :  that  unlefs  the  mailer  had  been  in  the  habit  of  em- 
ploying the  tradefman  in  the  way  of  his  trade,  it  ihould  not  be 
in  the  power  of  the  fervant  to  bind  him  to  contracts  of  which  he 
had  no  knowledge,  nor  to  which  he  gave  his  aflent.  It  was  the 
duty  of  the  tradefman,  when'he  was  employed,  to  have  enquired 
of  the  principal  if  the  order  was  given  by  his  authority  ;  but  having 
neglected  to  do  fo  here,  and  the  mailer  having  never  employed 
him,  the  mailer  was  not  liable  to  the  demand  ;  and  the  detainer 
of  the  chaife  was  unlawful." 


2.  In  what  Cafes  the  Majier  is  entitled  to  the 
Earnings  of  his  Apprentice  t  or  Servant. 

Whatever  an  apprentice  earns  by  his  labour,  whilft  he  remains 
in  the  actual  employ  of  the  mailer,  clearly  belongs  to  the  mailer. 
So,  where  an  apprentice  leaves  his  mailer's  fervice,  and  is  employ- 
ed by  a  flranger,  the  mailer  is  entitled  to  his  wages  or  earnings,  in 
refpect  of  fuch  employment  during  his  apprenticemip. 

Thus,  in  the  cafe  of  Barber  v.  Dennis,  (o)  where  it  appeared 
that  the  plaintiff  had  her  apprentice  taken  from  her,  and  put  on 
board  a  Queen's  fhip,  where  he  earned  two  tickets,  which  came 
to  the  defendant's  hands,  and  for  which  the  plaintiff  brought 
trover.  It  was  agreed  the  action  would  well  lie,  if  the  apprentice 
were  a  legal  apprentice,  for  his  pofTeflion  would  be  that  of  his 
mailer,  and  whatever  he  earns  fhall  go  to  his  mailer.  HJt,  Ch. 
J.  faid,  he  would  underlland  him  an  apprentice  or  fervant  de facia, 
and  that  would  fuffice  againft  the  dtfendant  being  a  wrong  doer. 

So,  in  the  cafe  of  Eades  v.  Vandeput,  (f>)  which  was  an.  action 
againft  the  captain  of  a  fhip  of  war  by  the  mailer  of  an  appren- 
tice, to  recover  wages  for  the  fervice  of  his  apprentice,  who,  hav- 
ing been  impreiTed,  was  detained  on  board  the  defendant's  (hip. 
The  only  witnefs  to  charge  the  defendant  with  knowledge  was  the 
apprentice  boy  himfe'f,  who  fwore  that  after  he  had  been  im- 
preiTed and  carried  on  board  the  ihip,  he   told  the  defendant,  the 


(o)  6  Mod  69.     1  Salk  fi8.    S.  C. 

(/)  Mich.  25  Ceo.  3.  B,  R.  5  Eaji.  Rep.  39  «.  a. 
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captain,  that  lie  was  an  apprentice,  and  required  his  difcharge, 
which  was  refufed.  The  Court  were  of  opinion  that  tiie  evidence 
cf  the  boy  was  fufficient,  and  that  the  captain  ought  to  have  made 
enquiry  into  the  truth  of  what  the  boy  faid  ;  for  after  that  in- 
formation he  detained  him  at  his  peril;  and  it  was  admitted  that 
if  the  indentures  had  been  produced,  the  defendant  would  have 
been  bound  to  have  discharged  the  boy. 

So,  in  the  cafe  of  Gurteis  v.  Bridges,  (q)  it  was  held,  tint  if  the 
mafter  of  one  fhip  takes  a  fervant  that  belongs  to  the  mailer  of 
another  fhip,  whatever  wages  he  receives  from  the  King  upon 
his  account  (hall  be  to  the  ufe  of  his  fir  ft  mafter,  being  acquired 
by  the  labour  and  induftry  of  his  fervant.  .  /     *_  /f£- 

And  by  the  flat.  2  &  3  Anne,  c.  6.  f.  17.  after  reciting,  J  'fat, 
«  whereas  owners  and  mailers  of  merchant  fhips  are  at  great  / 1} / 
«{  charge  in  educating  and  bringing  up  the  parifh  children,  till  / 
*«  they  come  to  the  age  of  eighteen  years,  and  other  voluntary  ap- 
"  prentices  three  years,  at  which  time  they  are  capable  to  ferve 
"  in  her  Majefty's  fhips  of  war;  it  is  enabled,  that  when  fucli 
"  apprentices  fhall  be  impreffed,  or  voluntarily  enter  themfelves 
"  into  her  Majefty's  fervice,  the  faid  owners  or  mafters  of  fuch 
"  apprentices  their  executors,  adminiilrators,  or  affigns,  fhall  be 
"  entitled  to  able  feaman's  -wages  for  fuch  of  their  apprentices  as 
"  fliall  upon  clue  examination,  be  found  qualified  for  the  fame, 
**  notwithstanding  their  indentures  of  apprenticefhip."  And  by 
flat.  31  Geo.  2.  c.  10.  f.  16.  it  is  declared,  "  that  that  act,  or  any 
«c  thing  therein  contained,  fhall  not  extend  to,  or  be  conftrued. 
«'  to  invalidate  or  make  void  any  indenture  whereby  any  mailer 
"  is  or  fhall  be  entitled  to  have  or  receive  the  wages,  pay,  or  other 
«{  allowances  of  money  earned  by  his  apprentice,  but  the  fame 
M  fhall  be  paid  by  the  Treafurer  of  the  Navy,  according  to  fuch 
■'  indenture,  as  has  been  ufual  in  fuch  cafes  ;  unlefs  fuch  ap- 
*{  prentice  fliall  be  above  the  age  of  eighteen  years  at  the  time 
"  when  fuch  indenture  was  made  and  executed  ;  or  unlefs  Oach 
"  apprentice  fliall  have  been  hired  and  rated  as  a  fervant  to  any 
u  commiffion  or  warrant  officer  belonging  to  any  of  the  fhips  or 
tc  veffels  of  his  Majefty,  fuch  apprentice/hip  not  being  then  known  t$ 
u  fuch  officer ;  in  which  cafe  the  wages  or  pay  of  fuch  fervant 
w  fhall  be  due  and  payable  to  fuch  commiflioner,  or  warrant 
"  officer,  according  to  the  ufual  practice  of  the  navy,  until  fuch 

(q)    Comb.  450. 
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•*  officer  fhall  be  informed  of  fuch  apprenticefhip  :  and  in  either 
"  of  the  cafes  hereinbefore  mentioned,  the  mailer  of  fuch  ap- 
"  prentice  fhail  not  be  entitled  to  receive  any  wages,  pay,  or  al- 
*«  lowances,  by  virtue  of  any  fuch  indenture." 

But  though  the  mafter  is  clearly  entitled  to  the  earnings  of  his 
apprentice,  it  may  be  doubt-d  whether  the  fame  rule  applies  to  the 
cafe  of  hired ' fervant  s :  Ail  the  cafes  which  occur  in  the  books  relate 
to  apprentices  only.  It  is,  however,  obferved,  (r)  with  regard  to  hired 
fer-vants,  that  the  mafter's  proper  remedy  in  all  cafes,  except  thofe 
in  which  the  ftrvant  is  intentionally  employed  on  his  mafter's 
account,  feems  to  be  an  aeiioti  either  again il  the  employer  for  lofs 
of  fervice,  if  he  knew  of  the  firft  retainer,  or  againft  the  fervant 
himfelf  for  breach  of  bis  contract,  fuch  a  cafe  rather  importing 
the  mafter's  right  to  damages  for  the  injury  fuftained  by  the  con- 
fluences of  the  fecond  retainer,  than  a  right  to  the  profits  accru- 
ing from  the  employment. 


3.  Of  the  Servant's  liability  for  Breach  of  his  implied 
Undertaking  to  ferve  his  Mafter  with  Diligence  and 
Fidelity,  &c. 

Upon  every  contract  of  hiring  there  is  an  undertaking  implied 
on  the  part  of  the  fervant,  that  he  will  ferve  his  mafter  with  care, 
diligence,  and  fidelity  :  fo  that  wherever  the  mafter  fuftains  an 
injury  by  reafon  of  any  negligence  or  mifcondu£t  on  the  part  of 
his  fervant,  the  former  may  maintain  an  action  againft  the  latter, 
cither  of  ajfumpft,  or  on  the  cafe  in  tort  to  recover  a  compenfation 
by  way  of  damages  for  breach  of  his  duty. 

Thus,  (s)  if  A.  is  employed  by  B.  to  fail  from  England  to  the 
Indies,  and  A.  covenants,  that  he  or  his  fervants  will  not  thence 
import  any  callicoes,  &c,  and  A.  retains  C.  as  his  fervant  in  this 
voyage,  and  acquaints  him  with  the  covenants,  and  notwithstand- 
ing C.  faifcly  and  fraudulently  brings  thence  certain  callicoes, 
&c.  A.  fhali  have  an  action  againft  C,  for  though  no  a£Hon 
lies  by  a  mafter  for  the  bare  breach  of  his  command,  yet  if  a 
fervant  dees  any  thing  falfely  and  fraudulently,  to  the  damage  of 
his  mafter,  an  a&iou  will  lie. 

(r)  Co.  J  At.  117.  a.  n.  1.     Bac.  Air,  tit,  Mafter  and  Servant. 
(s)   1  Sid  298.    ii  Lev.  is8. 

So, 
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So,  if  a  merchant's  fervant  takes  his  matter's  goods  that  are  ar- 
rived at  a  port  in  England,  and,  before  payment  of  the  cuftoms, 
lands  them,  per  quod  the  goods  arc  forfeited  and  feized  by  the 
king;  the  mailer  m;iy  have  an  action  of  trefpafs  upon  the  cafe 
againft  his  fcrv,mt.  (t) 

So,  if  a  fcrvant  drives  his  matter's  cart,  and  by  his  negligence 
fuffcrs  the  cattle  to  perifli,  an  action  upon  the  cafe  lies  againft 
him.  (u) 

If  a  man  deliver  a  horfe  to  hi-  fervant  to  go  to  market,  or  a  bag 
of  money  to  carry  to  London^  which  lie  neglects  to  do,  the  mailer 
may  have  an  action  of  account  or  detinue  againft  him  :  or,  he 
might  now  maintain  an  action  of  affumpfit  for  breach  of  his  im- 
plied promife.  (i>) 

But  if  a  man  delivers  money  to  his  fervant  to  carry  to  fuch  a 
place,  and  he  is  robbed,  the  fervant  fhall  not  anfwer  for  itj  for  a 
fervant  only  undertakes  for  his  diligence  and  fidelity,  and  not  for 
the  ftrength  and  fecurity  of  his  defence,  and  therefore  fhali  not  be 
obliged  to  preferve  his  matter's  property  at  all  adventures,  {iv) 


4.  Of  the  Contrad  between  Mafter  and  Servant  for  Wages  / 
and  of  the  Servant's  Right  to  a  Month's  Warning,  &c. 

If  a  perfon  retains  a  fervant,  and  agrees  to  pay  him  fo  much  by 
the  day,  month,  or  year,  the  fervant  may  have  an  action  againft 
the  mafter  on  the  contract,  or  againft  his  executors  ;  for  every  fuch 
retainer  will  be  prefurned  to  be  in  confideration  of  wages,  unkfs 
the  contrary  appears,  (.v) 

So,  if  a  man  be  retained  in  London  to  ferve  beyond  fea,  he  may 
have  an  action  for  his  wages  in  England ;  and  lay  the  venue  in 
any  county,  (y) 

Where  a  perfon  is  hired  as  an  affiftant,  or  deputy,  to  perform 
the  duties  of  a  particular  office,  at  a  certain  yearly  falary,  and  the 
principal  is  afterwards  appointed  to  another  fituation,  and  he  em- 
ploys the  fame  perfon  to  tranfact  the  bufinefs  of  both  offices,  the 

(0  Cro   Jac  265.  Lane  6$. 

(u)   7  //.  4.  14.  Bro.  tit.  ABion  fur.  cafe  34. 

(v)    \  ide  21 //.  4.  14.   Moor  2 4S. 

(w)    Eac.  Air.  ///.Wader  and  Servant,  M. 

(x)  IbiJ.  H.  (y)  Brown!.  54. 
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-fTii'taiu  is  not   entitled  to  any  inereafe  of  falary  without  fomc 
agreement  or  promife  of  the  principal. 

Thus,  in  the  cafeof  Bell  v.  Driantrrond,  executor,  &c.  (z)  which. 
was  an  ail  ion  of  ajfumpjit  for  work  and  labour  done  and  performed 
by  the  plaintiff  for  Paierfott,  the  defendant's  teftator-,  it  appeared 
that  the  teftator  was  clerk  to  the  commiffioners  of  the  land  tax, 
and  that  the  plaintiff  had  done  the  bufinefs  bf  his  office  at  a  (alary 
of  100/.  a  year  ;  that  afterwards,  on  new  duties  being  impofed, 
the  teftator  was  appointed  clerk  to  the  commiflioners  of  thofe  du- 
ties, and  the  plaintiff  alfo  tranfacled  that  bufinefs,  but  no  agree- 
ment had  been  made  as  to  any  increafe  of  falary,  though  the  labour 
of  the  office  was  confiderably  increafed.  It  was  proved,  that  the 
plaintiff  having  demanded  an  additional  ftipend,  the  teftator  had 
dcfired  the  witnefs  (as  a  friend  to  both  parties)  to  confider  what 
ought  to  be  allowed  the  plaintiff.  That  accordingly  the  witnef* 
did  proceed  to  make  an  eftimatej  but  before  he  had  finally  mad« 
up  his  mind  the  teftator  died. 

Lord  Ketiyon,  Ch.  J.  faid,  "  that  had  the  plaintiff's  cafe  refted 
wholly  on  the  f;ic~l  of  the  new  duty  being  impofed  upon  him,  he 
{hould  not  think  it  fuch  a  cafe  as  would  have  entitled  him  to  come 
into  a  court  of  juftiee  for  an  additional  ftipend  on  a  quantum  meruit ; 
if  it  was,  every  porter  in  a  fhop,  or  clerk  in  an  office,  would,  upon 
an  inereafe  of  his  mailer's  bufinefs,  be  equally  entitled  to  demand 
an  inereafe  of  wages.  But  upon  the  evidence  produced  it  appear- 
ed clearly  that  the  teftator  himfelf  thought  that  he  ought  to  pay 
fornething,  and  the  only  matter  in  controverfy  between  him  and 
the  plaintiff  was  the  quantum  of  the  additional  allowance."  The 
plaintiff  obtained  a  verdict. 

If  a  Have  comes  over  from  the  Weft  Indies,  and  continues  in  the 
fervice  of  his  mailer  in  England,  he  is  not  entitled  to  wages,  un- 
lefs  there  has   been  fome  agreement    or  contract  of  fervice  for 

wages. 

Thus,  in  the  cafe  of  Alfred  v.  Marquis  of  Fitzjames,  {a}  which 
was  an  aclion  of  ajjumpftt  for  fervant's  wages.  It  appeared  in 
evidence,  that  the  plaintiff  came  over  from  Martinique  with  the 
Dutchefs  of  Fitzjames.  His  father  and  mother  had  been  flaves  on 
an  eftate  belonging  to  her  in  that  ifland.     He  had  entered  into  her 

{%)  Penh's  Cat.  N.  P.  45.  (a)  3  Efp.  Ret>  3. 

fervice 
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fervice  in  Martinique  before  her  marriage  with  tnc  Mar  qui  ry   and 
continued  to    ferve    her   after   her  marriaj^i    and    the    Marquis 
found  him  with   necefi'ariec  of  every  defcripuon.      There  was  no 
contract  for  any  hiring  for  wages  ;  but  a    witnefs  faid,   tnat 
Marquis  had  been  heard  to  promife  to  pay  him  wafc 

Lord  Kenyon,  Ch.  J.  faid,  "  it  was  his  decided  opinion  that  up 
to  the  time  of  the  promife  to  pay  wages,  which  the  witnefs  had 
faid  the  defendant  had  made,  the  plaintiff  had  no  title  to  recover, 
as  there  was  no  original  contract  of  fervice  for  wages." 

A  contract  to  pay  a  certain  fum  per  annum ,  in  confederation  of 
fervices  to  be  performed,  is  an  entire  contract  for  a  year,  and 
without  a  full  year's  fervice,  the  fervant  is  not  entitled  to  any  part 
of  his  f  dary. 

TV  us,  in  the  cafe  of  The  Count efs  of  Plymouth,  v.  TIjrogmorton,  (b) 
which  was  an  action  of  debt,  *  herein  the  plaintiff  declared  upon  a 
writing,  whereby  the  defendant's  teltator  had  appointed  the 
plaintiff's  teftator  to  receive  his  rents,  and  promifed  to  pay  him 
icol.  per  annum  f or  his  fe  vice,  and  (hows  that  the  defendant's 
teltator  died  three-quarters  of  a  year  after,  during  which  time  he 
ferved  him,  and  demands  75/.  for  the  three-quarters  ;  judgment 
for  the  plaintiff  in  C.  B.  by  nil  elicit.  But  upon  error  brought  in 
K.  B.  the  judgment  w>s  reverfed  ;  it  being  held,  that  without  a 
fuil  year's  fervice  nothing  could  be  due,  and  that  it  was  in  nature 
of  a  condition  precedent. 

But  with  regard  to  the  common  cafe  of  an  hired  fervant,  it  is 
faid,  (c)  that  fuch  a  fervant,  though  hired  in  a  general  way,  is 
confidered  to  be  hired  with  reference  to  the  general  understanding 
upon  the  fubject,  that  the  fervant  (hall  be  entitled  to  his  wages  for 
the  time  he  ferves,  though  he  do  not  continue  in  the  fervice  during 
the  whole  year. 

So,  if  a  mailer  turns  away  his  fervent  without  a  previous  notice 
or  warning,  (except  for  mifcondud)  the  fervant  is  emitted  to  a 
month's  wages. 

(6)  1  Salt.  65.  3  Mod.  153.  5  67.  See  alfo  6  Term  Rep.  320.  5.  P. 
3  Pin.  Abr.  tit.  Apportionment,  ,'o.  8. 

(/)  Per  Lawrence,  JuJ,  6.  'term  Rep.  3:6. 
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Thus,  in  the  cafe  of  Robin/on  v.  Hendtnetn,  id)  which  was  an 
action  of  aflumpfit  brought  by  the  plaintiff  to  recover  the  amount 
of  a  month's  wages,  on  the  ground  of  his  having  been  dif- 
charged  by  the  defendant,  without  any  notice  or  warning.  No 
agreement  was  proved  to  the  effe£r,  of  the  claim  ;  but  general 
ufage  only  was  relied  on.  The  defendant  proved  that  the  plaintiff 
was  negligent  in  his  condudt,  frequently  abfent  when  his  mafter 
warned  him,  and  often  flept  out. 

Lord  Kenyoh,  Ch.  J.  faid,  "  that  though  in  the  prefent  cafe  he 
thought  the  plaintiff  was  not  entitled  to  recover,  on  account  of  his 
mifconduct,  he  was  of  opinion,  that  if  a  mafter  turned  away  his 
fervant  without  warning,  or  previous  notice,  and  there  was  no 
fault  or  mifcondutt  in  the  fervant  to  warrant  it,  he  ought  to  have 
the  allowance  claimed,  of  a  month's  wages  ;  which  he  thought 
reasonable." 


5.  Of  the  Mafter' s  liability  to  provide  Medicine  >  &tV. 
for  his  Servant  in  Cafe  of  lllnefs. 

Different  opinions  have  been  held  upon  this  fubject  ;  and  but 
three  cafes  appear  in  print.  In  two  of  them  it  was  determined 
that  a  mafter  is  not  bound  to  provide  medical  attendance,  &c.  for 
his  fervant,  who  meets  with  an  accident  in  his  mafier's  fervice. 
In  the  other,  which  was  tried  before  Lord  Kenyony  Ch.  J.  it  was 
ruled,  that  a  mafter  was  liable  for  medicines  furnifiV.d  to  his 
fervant  whilft  in  his  fervice.  The  two  former  cafes,  it  fhould  be 
obferved,  were  argued  and  determined  in  the  courts  of  Weflminfler- 
Hall\  the  latter  was  only  a  determination  at' nifi  prius.  I  (hall, 
however,  prefent  them  to  the  reader  in  the  order'  in  which  they 
were  determined. 

The  firft  is  Neivby  v.  Wtltjhire,  (e)  which  was  ajfuir.pft  for  money 
paid,  kid  out,  and  expended  for  the  defendant's  ufe.  The  cafe 
for  the  opinion  of  the  court  ftated,  that  the  defendant,  a  farmer, 
fent  his  waggon,  in  May  17  84,  to  Cambridge  ;  and  in  returning, 
a  boy  that  had  been  fent  with  it  fell  from  the  (hafts  and  broke  hi* 
leg  :  that  the  boy  could  not  be  removed  out  of  the  parifh  where 
the  accident  happened,  en  account  of  the  danger  it  might  occafion  : 

(J)  3  Eft.  Rep.  235. 

(*)  Eaji  Term  **y*  25  G.  3.  K.  B.   2  Eft.  Rep.  739. 

that 
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that  the  plaintiff  was  overfeer  of  the  parifh  where  the  accident 
happened,  and  look  the  charge  of  get  fin;./  the  boy  cured  upon  him- 
felf :  that  it  was  neceffary  to  cut  otf  the  leg  j  and  tfle  overfeer 
expended,  in  and  about  the  cure,  32/.  :  that  afterwards  the  boy 
ferved  the  remainder  of  the  year  with  his  matter  ;  and  the  action 
was  brought  to  recover  from  the  defendant  ihe  expences  of  the 
boy's  cure. 

Lord  Mansfield,  Ch.  J.  faid,  "  I  don't  applaud  the  humanity  of 
the  mafter  in  thk  cafe;  he  does  not  enquire  after  his  fervant  for 
fix  weeks  after  the  accident  ;  and  when  he  does,  "  he  paffes  by  on 
the  other  fide."  I  think  in  general,  a  mafter  ought  to  maintain  his 
fervants,  and  take  care  of  them  in  ficknefs  •,  but  the  queftion  now 
is,  what  is  the  law  ?  There  is,  in  point  of  law,  no  action  againft 
the  mafter  to  compel  him  to  repay  the  parifh  for  the  cure  of  his 
fervant :  no  authority  whatfoever  has  been  cited  ;  and  it  feems  to 
me  that  it  cannot  be.  The  parifh  is  bound  to  take  care  of  ac- 
cidents ;  they  do  their  duty  in  that  refp.dt :  therefore  I  am  in- 
clined to  think  that  the  plaintiff  cannot  recover."  The  other 
Judges  concurred  in  this  opinion,  and  the  Court  gave  judgment 
for  the  defendant. 

The  fecond  reported  cafe  on  this  fubje£t,  is,  Scarman  v.Cafte/t,(f) 
which  was  an  acYion  to  recover  the  amount  of  an  apothecary's 
bill  for  medicines  furnifhed  to,  and  attendance  on  a  fervant  of  the 
defendant,  while  living  under  his  roof.  The  plaintiff  an  apothe- 
cary, attended  the  fervant  in  the  houfe  of  the  defendant,  who  was 
a  man  of  large  fortune,  but  it  was  not  proved  that  the  plaintiff  was 
cxprefsly  employed  by  the  defendant ;  and  therefore  it  was  con- 
tended that  the  plaintiff  could  not  recover  againft  the  mafter.  But 
Lord  Keriyon,  Ch.  J.  faid,  "  that  he  was  of  opinion  that  a  mafter  was 
obliged  to  provide  for  his  fervant  in  ficknefs  and  in  health,  and  that 
he,  therefore,  was  liable  for  medicines  furnifhed  to  his  fervant, 
while  in  his  fervice.  Not  that  his  fervant  was  at  liberty  to  go 
abroad  and  contract  debts  for  medicines,  but  that  while  he  was 
under  his  matter's  roof,  the  mafter  was  under  a  legal,  as  well  as  a 
moral  obligation,  to  provide  the  neceffary  medicines,  and  to  pay  for 
fuch  as  were  adminillered  to  his  fervant  under  fuch  circum- 
ftances."     The   counfel  for  the  defendant  then  cited  the  cafe  of 

(/)     Sittings   at  Wtflm.   after  Hit.  Term  35  G.  3.     K.  B.    Coram   LJ. 
Kenyon,  Ch.  J.  1  Efp.  Rep.  270.  and  cited  in  3  Bos.  andPul.  248. 

Q^4  Newly 
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Newby  v.  Wiltjhire  ;  but  it  was  anfwered  by  the  plaintiff's  counfel 
that  the  cafe  cited  was  of  a  fervant  in  husbandry.  Lord  Kenyan 
faic1.  that  that  cafe  was  diftinguifhable  from  the  prefent.  He 
therefore  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  which 
they  did  to  the  full  amount  of  the  plaintiff's  bill. 

But,  in  the   cafe  of  Wennallx.  Adney,  (g)  which  was  alfo  an 
action  of  ajfumpfit  to  recover  the  amount  of  a  furgeon's  bill.    The 
caufe  was  tried  before  Le  Blanc,  J.  at  Shreivjbury  affizes,  when  it 
appeared  that  the  action  was  brought   to  recover  8/.  1 8/.  6d.,  the 
amount  of  a  bill  for  medical  attendance  upon  a  fervant  of  the  de- 
fendant, who  had  his  arm  broken  while  driving  the  defendant's 
team,  and  who  had   been  hired  by  the  defendant,  at   the  yearly 
wages  of  3/.  1  ox.  and  victuals  ;  that  the  accident  happened  nearer 
the  houfe  of  the  fervant's  mother,  than  that  of  the  defendant,  and 
that  he  was  taken  to  his  mother's  houfe  ;  that  the  accident  happened 
in  one  parifh,  that  the  houfe  of  the  fervant's  mother  was  fituated  in 
another,  and  the  defendant's   in  a  third  ;  that  the  plaintiff,  who 
was  the  furgeon  ufually  employed  by  the  defendant,  accidentally 
pafling  near  the  mother's  houfe,  was  called  in,  and  defired  to  at- 
tend her  fen  \    at  which  time  nothing  was  faid   about  the  defend- 
ant paying  for  his  attendance,  but  the  mother  obferved  that  fhe 
had  always  been  able  to  pay  her  way,  and  hoped  fhe  mould  do  fo 
{till ;  that  during   the   time  of  the   fervant's  confinement   he  was 
fupnlied  with  victuals  from  the  defendant's  houfe ;  that  the  plaintiff 
jirft  delivered  his  bill  to  the  defendant,  but   afterwards   called  a 
meeting  of  the  parifhioners  of  the  parifh   in  which  the   mothers 
houfe  was  fituated,  and  fubmitted  it  to  them  for  payment,  who 
refufed  to  difcharge  it,     The  learned  Judge  being  of  opinion  that 
the  defendant,   not  having  employed   the  plaintiff,  or  made  any 
promife  of  payment,  was  not  liable,  nonfuited  the  plaintiff.     The 
cafe  afterwards  came   before  the  Court  of  Common   Pleas  upon 
a  motion  to  fet  afice  the  nonfuit ;  and,  after  argument,  the  Judges 
delivered  their  opinions  fenatim. 

Lord  AhanJeyt  Qh.  J.  u  I  have  reafon  to  believe  that  the  opinion 
delivered  by  Lord  Kenyon,  in  the  cafe  of  Scarman  v.  Cajlell,  was 
not  a  hafty  opinion,  but  formed  upon  reflection.  I  have  no  dif- 
ficulty, however,  in  faying,  that  I  concur  with  the  learned  judge 
before  whom  this  caufe  was  tried,  in  thinking  that  the  defendant 
is  not  liable.     The  fum  in  difpute  is  only  8/.  i8x.  6d.t  and  if  a  wifh 


(v)  Mich.  Ttrm  43.  G.  3    67.  B.    3  Bos.  and  Pul.  247. 
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is  entertained  by  thofe  whom  this  judgment  may  affect,  to  obta!., 
a  more  folemn  decifion  upon  this  point,  fome  opportunity  fiiould 
be  taken  where  a  greater  (take  is  in  litigation.  In  this  kind  of 
queftion  much  may  depend  upon  the  nature  of  the  contract  entered 
into  b<.cween  the  mafter  and  the  fervant.  Sometimes  a  m after  en- 
gages to  fupply  his  fervant  with  iecefl*ary  victuals,  and  it  may  be 
undoubtedly  argued,  that  neceffary  actuals  mean  fuch  victuals  as 
may  fuit  the  ftate  of  health  or  infirmity  in  which  the  fervant  hap- 
pens to  be  j  as  if  a  fervant  be  in  need  of  wine,  or  victuals  of  that 
defcription,  which  are  given  by  way  of  medicine.  It  is  fufficienr, 
however,  to  obferve,  that  previous  to  the  cafe  of  Scarman  v-  Caftel!, 
there  is  no  authority  in  the  law  of  England  to  be  found  which  war- 
rants the  pofition  contended  for  on  the  part  of  the  plaintiff.  I 
have  no  doubt  whatever  that  parifh  officers  are  bound  to  affift 
where  fuch  accidents  as  thefe  take  place  ;  and  that  the  law  will  fo 
far  raife  an  implied  contract  againft  them  as  to  enable  any  perfon 
who  affords  that  immediate  afliltance,  which  the  neceffity  of  the 
cafe  ufually  requires,  to  recover  againft  them  the  amount  of  money- 
expended." 

Heathy  J.  "  I  believe  that  the  humanity  of  Lord  Ketiyon  mifled 
him  when  he  adopted  the  doctrine  upon  which  he  decided  the 
cafe  of  Scarman  v.  Caflell.  Probably  at  the  moment  it  occurred 
to  him  that  if  the  mafter  was  not  bound  to  provide  medical  af- 
fiftance  for  his  fervant,  the  latter  would  be  left  wholly  deftitute  ; 
but  I  am  perfectly  fure  it  is  more  for  the  advantage  of  fervants 
that  the  legal  claim  for  fuch  afliftance  fhould  be  againft  the  parifh 
officers  rather  than  againft  their  mafters  ;  for  the  fituation  of  many 
mafters  who  are  obliged  to  keep  fervants  is  not  fuch  as  to  enable 
them  to  afford  fufficient  afliftance  in  cafes  of  ferious  illnefs." 

The  other  judges  delivered  their  opinions  to  the  fame  effect; 
jmd  the  rule  for  fetting  afide  the  nonfuit  was  difcharged. 

s?>,  pre  e.  .   :  /^/i     *& >  -"*  '/"'■      -'•  ■ '  ' "'' 

*        ..,„     ,X       ...         .,.    CHAPTER-— 


T234  Of  Principal,  Faftor,  and  Agent.  [PartIL 


CHAPTER  IV. 


Of  Principal,  Faclor,  and  Agent. 


A  FACTOR,  in  commerce,  is  an  agent  or  broker  employed  by 
merchants  to  buy  or  fell  goods,  or  negotiate  bills,  or  tranf- 
act  any  kind  of  bufinefs  on  their  account ;  and  for  which  he  is 
entitled  to  a  certain  commiflion  or  allowance,  (a) 

The  general  duty  of  a  fa&or  or  agent  is  to  procure  the  beft  in- 
telligence of  the  ftate  of  trade  at  his  place  of  refidence  ;  of  the  courfe 
of  exchange  ;  of  the  quantity  and  quality  of  goods  at  market,  their 
prefent  price,  and  the  probability  that  it  may  rife  or  fall ;  to  pay 
exact  obedience  to  the  orders  of  his  employers  ;  to  confult  their  ad- 
vantage in  matters  referred  to  his  direction  ;  to  execute  their  bufi- 
nefs with  all  the  difpatch  that  circumflances  will  admit ;  to  be 
early  in  his  intelligence,  diftin£l  in  his  accounts,  and  punctual  in 
his  correfpondenc?.  (b) 


(«)  Vide  Mai.  lex  mei.  Si.  Beawcs  lex  mer.  45.       (b)  Ibid. 
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It  is  intended  to  confider  the   fubjeft  of  this  chapter  in  the  fol- 
lowing order : 

i.  Of  the  general  and  limited  Power  of  a  Faclor  or  Agent ; 
and  of  Contracls,  &c»  made  by  him  on  Account  of 
his  Principal. 

2 .  Of  Payment  to,  or  Settlement  with  a  Faclor  or  Agent. 

3.  In  what  Cafes  a  Faclor  or  Agent  may  fue  or  befued  upon 

Contracls  made  by  him  on  account  of  his  Principal. 

4.  Of  Sales,  &c.  on  Del  credere  Commiffion. 

5-  Of  Sales,  &c.  by  Auctioneers. 

6,  Of  Contracls  and  Agreements  by  Principal,  Faclor,  and 
Agent  Inter  fe  ;  and  of  their  refpeclive  Rights  and 
Remedies :  And* 

1.  Of  a  Faclor  or  Agent's  liability  on  a  Pro  wife  to  indem- 

nify his  Principal  upon  a  Re-J ale  of  Goods,   tsfc. 

2.  Of  the  Remedy  againjl  a  Faclor  or  Agent  for  not 

accounting,  and  for  Negligence,  &c. 

3.  Of  the  Faclor  or  Agent1  s  Right  of  Lien  on  the  Goods 9 

&c.  of  his  Principal. 

4.  In  what   Cafes  a   Faclor  or  Agent  is   not   entitled 

to  recover  for  Commijfton,  or  Money  paid,  i$c. 


1.  K>f 
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I.  Of  the  general  and  limited  P  wer  of  a  Factor  or  Agent ; 
and  of  Contracts,  &c.  made  by  him  on  Account  of  his, 
Principal. 


A  factor  or  agent's  power  is  either  general  or  limited.  If  he  be 
entrufted  with  a  general  power,  he  muft  exercife  a  found  and 
honeft  judgment  in  thofe  matters  which  are  left  to  his  discretion: 
for  he  will  not  bejuftified  in  taking  unreafonable  or  unufual  mea- 
fures,  or  doing  any  thing  contrary  to  the  intereft  of  his  principal. 
If,  however,  his  proceedings  arc  challenged,  the  principal  muft 
prove,  that  he  might  have  done  better,  and  was  guilty  of  wilful 
in  if  management, 

When  a  factor  or  agent's  power  is  limited,  he  muft  ftrirtly  ad- 
here to  his  orders,  which  fliould  always  be  given  in  writing.  If 
he  exceeds  his  power,  though  with  a  view  to  his  employer's  in- 
tereft, he  wiil  be  liable  for  the  confequences.  For  example,  if  he 
gives  credit,  when  none  ought  to  be  given,  or  longeT  credit 
than  directed,  for  the  fake  of  a  better  price  ;  and  the  buy^.f  be- 
comes info  Went,  he  (hall  be  anfwerable  for  the  debt.  vc) 

A  factor  or  agent  acting  under  a  general  power,  may  fell  on 
credit ;  particularly  if  the  goods  configned  be  generally  fold  on 
credit  at  the  place  of  consignation  •,  unlefs,  indeed,  he  be  e-.prefsly 
reftricted  by  the  terms  of  bis  commiffion  not  to  give  credit,  d) 
He  fhould,  however,  be  careful  to  enquire  into  the  fotvency  and  cir- 
cumstances of  the  perfon  to  betrufted. 

Although  opinion  will  never  juftify  the  factor  for  acting  contrary 
to  orders,  necefiity  fometimes  will.  As,  if  he  be  limited  to  fell 
goods  at  a  fixed  price  ;  and  the  goods  be  perifrubl-t,  and  not  in  a 
condition  to  be  kept,  and  the  factor  has  no  time  or  opportunity 
for  confulting  with  the  principal,  it  is  apprehended  he  may  fell 
them  for  ready  money  under  the  price  limited,  in  order  to  prevent 
a  total  lofs.  (e)     But  in  fuch  cafe  it  would  be  advifableto  call  in 

(c)  PideMzl.  lex  mcr.  Ri.  and Sadock  v.  Burton,  Yflv    ?02. 

(<:/)  2  Ch.  Cas.  57.  Mai  lex  mer  83  Wills  Rip.  406  3  Bos.  and 
Pul.  4S9.  But  fee  1  Buljl.  104.  Cas.  K.  B.  5  4.  2  Mod.  ico.  12  Mod. 
514,515.  contra. 

(<•)  But  fee  2  M$d.  io«. 
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two  fwom   brokers,    or  other  competent  perfoi:s  to  examine  the 
commodity. 

A  factor  or  agent  cannot  delegate  his  power  to  another  without 
an  exprefs  authority  from  hi>  principal  lor  that  purpofe.  (f)  And 
in  the  execution  of  the  power  given  to  a  faclor  or  agent,  all  con- 
tracts, and  other  acts  fhouid  be  expreffed  to  be  made  and  done  by 
him  in  the  name  and  on  the  account  of  his  principal ;  othcrwife 
the  principal  may  not  in  all  cafes  be  bound  by  them,  and  in  that 
•vent  the  factor  or  agent  would  be  perfonal/y  liable,  (g) 

A  faclor  or  agent  who  has  power  to  fell  the  goods  of  his  prin- 
cipal cannot  bind  or  affect  the  p-operty  of  them  by  tortioujly  pledg- 
ing, or  otherwife  difpofing  of  them,  eitherby  way  of  fecurity  for, 
or  in  fatisfaclion  of  his  own  debt,  [b) 

And  where  goods  are  thus  pledged,  or  difpofed  of,  the  princi- 
pal may  recover  them  back  by  action  of  trover  againft  the  pawnee, 
without  tendering  to  the  factor  or  agent  what  may  be  due  to  him, 
or  without  any  tender  to  the  pawnee  of  the  fum  for  which  the 
goods  are  pledged.  And  it  is  no  excufe  that  the  latter  was  wholly 
ignorant  that  the  former  held  the  goods  as  a  mere  faclor  or 
agent.  (/) 

But  a  faclor  who  has  a  lien  on  the  goods  of  his  principal  may 
deliver  them  over  to  a  third  perfon,  as  a  fecurity  to  the  extenfof  his 
lien,  with  notice  of  his 'lien,  and  may  appoint  fuch  third  perfon  as 
his  fervant  to  keep  poffefhon  of  the  goods  for  him.  And  in  that 
cafe  the  principal  muft  tender  the  amount  of  the  lien  due  to  the 
factor  before  he  can  be  entitled  to  recover  back  the  goods  fo 
pledged,  (k) 

If  goods  are  configned  to  a  faclor  or  agent  who  afterwards  be- 
comes bankrupt ;   and  the  goods  remain  in  fpscie  in  his  hands  at 

(/)  Bunb.166. 

(g)  Vide  9  Co.  76.  b.  Rsl.  Abr.  330.  F.  I.  I.  Cas.  Temp.  Hardin,  r. 
2  Stra-  705.  955.  1.  Term  Rep.  j8l.  CTirrn  Rep.  176,  7.  Com.  Dig  tit. 
Attorney.  C.  14. 

(h)  Fide  the  cafes  of  Paterfon  v.  Tail),  Stra.  1 178.  Maans  v.  Hen- 
dcrfon,  1  Eajl  Rep.  337.  Newfom  and  another  v.  Thornton,  6  Eafl 
Rep.   17.    M'Combie  v.  Davies.  lb.  538. 

(/')  M'Combie  v.  Davies,  7  Eajl  Rep.  5.  See  alfo  Hartop  v.  Hoare, 
Stra.  1 1 87.    Daubigny  <y.  Duval,  5  Term  Rep.  604. 

(1)  Fide  M'Combie  v.  Davies,  7  Eqft  Rep,  7.  Per  Lord Ellenborough, 
Ch.  J. 

3  the 
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the  time  of  fuch  bankruptcy,  the  principal  may  recover  them  from 
the  afhgnees  by  action  of  trover :  or,  if  the  factor  fells  the  goods, 
and  his  affignees  afterwards  receive  the  money,  the  principal  may 
recover  it  from  them  in  an  action  of  ajfumpfit  for  money  had  and 
received.  (/)  So,  where  the  factor  on  fuch  a  fale  takes  notes  in 
payment  from  the  vendee,  payable  at  a  future  day,  and  his  aflignees 
afterwards  receive  the  money,  the  principal  may  recover  it  from 
them  in  the  fame  form  of  action,  {in) 

So,  bills  remitted  to  a  factor,  or  banker,  while  unpaid,  are  in  the 
nature  of  goods  unfold  ;  and  if  the  factor  become  bankrupt  they 
mud  be  returned  to  the  principal,  fubject  to  fuch  lien  as  the  factor 
may  have  thereon.  (») 

Eut  if  goods  be  configned  to  a  factor  for  fale3  and  he  fell,  and 
receive  the  money  for  them  before  his  bankruptcy,  and  do  not 
purchafe  with  the  money  any  fpecific  thing  capable  of  being  dif- 
tinguifhed  from  the  reft  of  his  property,  the  principal  connot  reco- 
ver the  whole  amount  from  the  aflignees,  but  mud  come  in  under 
the  commiffion.  (0) 

It  hatli  alfo  been  ruled  in  equity,  (/>)  that  if  one  employs  a 
factor,  and  intruflshim  with  the  difpofal  of  merchandize,  and  the 
factor  receives  the  money,  and  dies  indebted  in  debts  of  a  higher 
nature,  and  it  appears  by  evidence  that  this  money  was  vefted  in 
other  goods,  and  remains  unpaid,  thofe  goods  fhall  be  taken  as 
part  of  the  merchant's  eflate,  and  not  the  factors  ;  but  if  the 
factor  have  the  money,  it  (hall  be  looked  upon  as  the  factor's 
eft  ate,  and  mud  firft  anfwer  the  debts  of  a  fuperior  creditor,  &c. 
for  as  money  has  no  ear-mark,  equity  cannot  follow  that  in  behalf 
of  him  who  employed  the  factor. 

But  if  A.  employs  B.  as  his  factor,  to  fell  clorh  and  B.  fells  the 
cloth  on  credit  and  before  the  money  is  paid,  B.  dies  indebted  by 
fpeciality  more  than  his  aflets  will  pay ;  this  money  fhall  be  paid 
to  A.  and  not  to  the  adminiftrator  of  B.  as  part  of  his  aflets,  but 
thereout  mull  be  deducted  what  was  due  to  B.  for  commiffion  j 
for  a  factor  is  in  nature  only  of  a  truftee  for  his  principal,  (q) 

(/)  Scott  <v.  Surman,  Willes  Rep.  400.  See  alfo-  6  Eaji  Rep.  26.  in 
not  is. 

( m )  Willes  Rep.  400. 

\n)  Zinck  v. Walker,  2  Bl.  Rep.  1 154.  See  alfo  Co.  Blpt.  Laws,  Chap. 

8,/  15. 

(0)  Scott  v.  Surman,  Willes  Rep  400. 

(p)  "Whitcomb  v.  Jacob,  1  Salt.  160. 
(2)  liurdett  v.  Wilktt,  2  Fern,  638. 

I  now 
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I  now  proceed  to  (how  what  contracts  and  other  a£ts  of  a  fac- 
tor or  agent  will  bind  his  principal. 

In  the  cafe  of  Bolton  v.  Hillerfden,  (r)  which  was  an  action  of 
ajfumpfit  upon  a  promiffory  note.  The  defendant  being  a  mer- 
chant, his  apprentice  delivered  a  note  to  the  plaintiff,  obliging  his 
mafter  to  pay  100/.  to  the  plaintiff,  or  his  order.  Upon  the  trial  it 
was  proved,  that  the  apprentice  had  once  given  fuch  a  note  to  ano- 
ther perfon  for  money  received  of  him  by  the  apprentice,  which  mo- 
ney was  applied  to  the  matter's  ufe,  and  that  the  money  due  on  that 
note  had  been  recovered  of  the  mafter.  The  defendant  proved  that 
he  did  not  trull  his  apprentice  to  give  fuch  notes  ;  and  the  apprentice 
himfeif  fwore,  that  he  had  loft  10c/.  of  his  mailer's  money  at  play, 
and  that  the  day  following  a  foreign  bill  was  drawn  upon  his 
mafter,  which  he  could  not  pay  ;  therefore  he  refortedto  the  plain- 
tiff, with  whom  the  defendant  ufually  had  dealings  .•  and  becaufe 
the  perfon  who  brought  the  foreign  bill  would  not  receive  guineas, 
being  the  only  money  he  had,  he  perfuaded  the  plaintiff  to  receive 
the  guineas,  and  pay  the  bill,  which  the  plaintiff  did  :  and  that  the 
apprentice  gave  this  note  to  the  plaintiff  for  money  received  of  him 
to  pay  the  100/.  which  he  had  loll  at  gaming. 

Holt,  Ch.  J.  faid,  "  If  a  mafter  has  never  entrufled  a  fervant  to 
charge  him  by  figning  of  notes  in  the  matter's  name  ;  yet  if  the 
money  for  which  fuch  note  is  figned  comes  to  the  ufe  of  the  mafter; 
or  if  in  this  prefent  cafe  the  fervant  gave  the  note  to  raife  money 
to  pay  the  foreign  bill  charged  to  his  mafter,  which  is  for  the  benefit 
of  his  mqfter  -,  fuch  note  will  bind  the  mafter,  though  he  never 
permitted  the  fervant  to  fign  fuch  notes  before.  But  if  in  this  cafe 
the  note  was  given  for  the  money  which  the  apprentice  had  loft  at 
gaming,  and  which  did  not  come  to  the  mailer's  ufe,  the  mafter 
ought  not  to  be  bound  by  it.'jfi/The  jury  gave  a  verdift  for  the 
plaintiff,  which  Holt  well  approved. 

So,  where  a  fervant  having  power  to  draw  bills  of  exchange  in 
his  mafter's  name,  is  afterwards  turned  out  of  the  fervice.     Holt 
Ch.  J.  held,  (j)  that  if  he  draws  a  bill  in  fo  little  time  after  that  the 
world  cannot  take  notice  of  his  being  out  of  fervice  ;  or  if  he  were 
a  long  time  out  of  his  mafter's  fervice,  but  that  kept  fo  fearer,  that 

(r)  I  Ld.  Raym.  2Z\     3  Sdlk,  234.  S.  C. 

(s)  Holt.  Rep.  460.     Sec  alfa  Bac.  Abr.tlt.  Mailer  and  Servant,  K, 

the 
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the  world  cannot  take  notice  of  it,  the  bill  in  thofe  cafes  fhall  bind 
the  mailer. 

But  with  refpecl  to  the  extent  of  an  agent's  power  there  is  a 
wide  diftinction  between  general  and  particular  agents.  If  a  per* 
fon  be  appointed  a  general  agent,  as  in  the  cafe  of  a  factor  for  a 
merchant  refiding  abroad,  the  principal  is  bound  by  his  acls.  But 
an  agent,  constituted  fo  for  a  particular  purpofe  and  under  a  li- 
mited and  circumfcribed  power,  cannot  bind  the  principal  by  any 
act  in  which  he  exceeds  his  authority. 

Thus,  in  the  cafe  olFenn  and  another  v.  Harrifon  and  others,  (/) 
where  it  appeared,  that  a  bill  of  exchange  was  drawn  by  L ivej, ay 
and  Co.  on  Gibfon  and  John/on  in  favour  of  one  Norman,  which 
came  by  indorfement  to  the  defendants  ;  who,  being  defirous  of 
getting  it  difcounted,  employed  Francis  Hnet  for  that  purpofe,  tell- 
ing  him  to  carry  it  to  market  and  get  cafh  for  it,  but  that  they 
would  not  indorfe  it.  F.  Hnet  applied  to  his  brother  James  Huel 
to  get  the  bill  difcounted,  informing  him  that  it  was  the  defend- 
ants' bill,  and  that  though  they  did  not  chufe  to  indorfe  it,  yet  he 
added  (as  a  reafon  of  his  own)  that,  as  their  number  was  on  the 
bill,  it  was  equivalent  to  an  indorfement ;  and  that  he  (F.  Huet) 
would  indemnify  him  if  he  indorfed  the  bill.  On  an  application 
by  James  Fluet  to  the  plaintiffs,  and  on  his  indorfing  the  bill, 
without  which  indorfement  he  could  not  have  got  the  bill  dif- 
counted, the  plaintiffs  difcounted  it  ;  chiefly  relying  on  the  credit  of 
Gibfon  and  Johnfon,  for  at  that  time  they  did  not  know  that  the  de- 
fendants had  had  any  concern  with  the  bill.  Afterwards,  how- 
ever, on  the  failure  of  Gibfon  and  Johnfon,  the  plaintiffs  having 
heard  that  the  bill  had  paffed  through  the  defendants'  hands,  applied 
to  them  for  payment,  who  at  firft  refufed,  but  afterwards  pro- 
mifed  to  take  it  up  ;  and,  on  their  not  doing  fo,  this  action  was 
brought  to  recover  the  amount  of  it.  On  thefe  facts  the  court 
held,  that  F.  Huet  was  a  fpecial  agent  under  a  limited  authority, 
and  as  he  was  esprefsly  directed  by  the  defendants  not  to  indorfe 
the  bill,  but  merely  to  carry  it  to  market  and  get  cafh  for  it,  he 
could  not  bind  his  principals  (the  defendants)  by  any  act  beyond 
the  fcope  of  fuch  limited  authority.  And  that  the  defendants 
■were  neither  liable  on  account  of  the  indorfement  made  by  James 

(/)  3  Term  Rep.  757. 

«  Htat, 
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Jfuett  nor  on  their  fubfequent  promife   to  pay,  becaufe  net  being 
under  any  obligation,  it  was  nudum  patlum. 

But,  the  court  granted  a  new  trial  ;  and  upon  the  fec.ond  trial 
it  appeared  in  evidence,  that  the  defendants,  when  they  defired 
F.  Huet  to  get  the  bill  difcounted,  did  not  fay  that  they  would  not  in- 
dorfe  it.  The  court,  (v)  on  thefe  fa£ts  being  dated,  were  una- 
nimoufly  of  opinion,  that  the  plaintiffs  ought  to  recover  the 
amount  of  the  bill,  on  the  ground  that  as  the  defendants  had 
authorized  F.  Huet  to  get  the  bill  difcounted,  without  reftraining 
his  authority  as  to  the  mode  of  doing  it,  they  were  bound  by  his 
a£ls  ;  and  that,  if  it  were  doubtful  from  the  converfation,  their 
fubfequent  conduct  in  promifing  to  pay  the  bill,  was  decifive.  But 
Afihurjly  Bul/er,  and  Grfe,  Juftices,  faid,  that  unlefs  the  evidence 
on  this  trial  had  varied  from  that  given  before,  they  fhould  have 
continued  to  entertain  the  fame  opinion  which  they  delivered  on 
the  former  occafion. 

So,  in  the  cafe  of  the  Eajl  India  Company  v.  HenJIey,  («)  which 
was  an  a£tion  on  the  cafe  to  recover  damages  for  the  lofs  arifing 
from  the  re-fale  of  a  certain  quantity  of  raw  filk  fold  by  the  com- 
pany at  one  of  their  fales  to  the  defendant.  The  filk  had  been 
bought  by.  one  Briggs,  a  broker,  for  the  defendant,  and  the  de- 
fence fet  up  by  the  defendant  was,  that  his  orders  to  Briggs  were  to 
buy  the  bed  Bengal  raw  filk,  whereas  this  was  not  raw  filk,  nor  of 
the  belt  quality. 

Lord  Kettyon,  took  the  diflinction  between  a  general  and  fpecial 
agent;  "  that  in  the  firft  cafe  the  principal  mull  be  bound  by  all 
his  a£ts,  whereas  in  the  latter,  he  is  only  bound,  while  the  agent 
acts  within  the  fcope  of  his  authority,  and  that  if  in  the  prefent 
cafe  the  defendant  could  prove  that  he  had  fo  fpecially  authorized 
Briggs  to  bid  for  him  for  belt  Bengal  filk,  ai\d  this  turned  out 
to  be  not  of  that  defcription,  that  he  fhould  not  be  bound  by  his 
contract  fo  made  without  his  authority  ;  but  that  Briggs  fhould 
be  liable  to  an  action  at  the   fuit  of  the  Company  /or  his  abufe  of 


it." 


But  though  a  fpecial  agent,    acting  under  a  limited  authority, 
Cannot  bind  his  principal  if  he  exceed  his  authority  •,   yet  if,  upon 

(<u)  4  Term  Rep.  177.  (»)  1  Ffp.  Rep.  ill. 
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the  purchafe  of  goods,  an  agent  has  any  difcretion  given  him  to 
exceed  the  fum  ordered  to  be  paid,  the  principal  is  bound  by  the 
contra£t  of  his  agent,  even  if  it  fliould  exceed  that  fum  ;  for  by 
giving  him  a  power  to  exercife  his  difcretion  he  cannot  be  confi- 
dered  as  a  fpecial  agent,  {w) 

Where  an  agent  is  employed  to  buy  goods,  his  acknowledg- 
ment of  having  received  them,  is  evidence  againft  his  principal  of 
a  delivery  to  him.  (x) 

An  agent  of  a  regiment  is  but  a  fervant  of  the  colonel,  and  the 
receipt  of  the  agent  charges  the  colonel.  There  is  no  privity  be- 
tween the  king,  or  the  foldier,  and  the  agent,  (v) 

A  principal  is,  in  general,  refpoufible  for  the  mifreprefentation  and 
deceit  of  his  factor  or  agent.  As,  in  the  cafe  of  Hern  v.  Nichols,  (z) 
which  was  an  action  on  the  cafe  for  a  deceit,  the  plaintiff  fet  forth, 

that  he  bought  feveral  parcels  of  filk  for filk,  whereas  it 

was  another  kind  of  filk  ;  and  that  the  defendant,  well  knowing 
this  deceit,  fold  it  to  him  for filk.  On  the  trial,  it  appear- 
ed that  there  was  no  actual  deceit  in  the  defendant,  who  was  the 
merchant,  but  that  it  was  in  his  factor  beyond  fea :  And  the  doubt 
was,  if  this  deceit  could  charge  the  merchant  ?  Holt,  C.  J.  was 
of  opinion,  that  the  merchant  was  anfwerable  for  the  deceit  of  his 
factor,  though  not  criminaliter  yet  civiliter  ;  for  feeing  fomebody 
mud  be  a  lofer  by  this  deceit,  it  is  more  reafonable  that  he  who  em- 
ploys and  puts  a  truft  and  confidence  in  the  deceiver  fhould  be  3 
lofer  than  a  ftranger  :  And  upon  this  opinion  the  plaintiff  had  a 
verdict. 

But  it  is  faid,  *  "  If  a  fervant  felleth  a  horfe  with  warranty,  it  is 
the  fale  and  contract  of  the  mafter,  but  it  is  the  warranty  of  the 
fervant,  unlefs  the  mafter  giveth  him  authority  to  warrant  it,  for  a 
warranty  is  void  which  is  not  made  and  annexed  to  the  contract ; 
but  there  it  is  the  warranty  of  the  fervant,  and  the  contract  of  the 
mafter  :  but  if  the  mafter  do  agree  unto  it  after,  it  (hall  be  faid 
that  he  did  agree  to  it  ab  initio^     Mr.  Juftice  AJhhurJ?,  (a)  how- 

(w)  Hicks  v.  Hankin,  4  Efp.  Rep.  1 14.  (x)  Per  Buller,  Jul. 

3  Term  Rep.  454.  (y)  Per  Holt,  Ch    J.   ?  Ld.  Raym    tot. 

(%)  I  Salk.  289.  Holt.  46-..  S.  C  St*  alfo  1  Term  Rep.  12.  Pari.  «q 
lr:furr.?ice>  Chap.  10.  *  Per  Doddridge,  Jufls  Godb.  361. 

(a)  3  Term  Rep.  760.  tee  a/J'o  the  cafe  of  Hclyear  v.  Hawkc,  5  Efp. 
Rep.  72. 

5  ever, 
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eve\in   commenting   upon  the  above  diclum  makes  thrs  diftinc>   /<*^>  ' 
jtion,  n^ly,  that  if  a  perfon    keeping  livery  ftables,  and  having  a  i*f 
horfe  to  fell>*^rects  his  fervant  not  to  warrant  him,  and  the  fervant^Vi/* 
does  neverthelefsS^arrant  him,  ftill  the  mailer  would  be  liable  on     /\Z  * 
the  warranty,  becaufeHhe  fervant  was    a&ing  within   the  general,/'/ 
fcope  of  his  authority,  and>he public  cannot  be  fuppofed  to  be  Ppg-^L^ 
nizant  of  any  private  converfatibi^between  the  matter  and  fervant :  jC^A/i 
but  if  the  owner  of  the  horfe  were  toH<nd  a  ftranger  to  a  fair  with    70/ 
cxprefs  directions  not  to  warrant  the  horfe,  and  the  latter  acted      jA 
contrary  to  the  orders,  the  purchafer  could  only  ha^e  recourfe  to    <-*-***; 
the  perfon  who  actually  fold  the  horfe  ;    and  the  owneN^puld  not  %^//f> 
be  liable  on  the  -warranty,  becaufe  the  fervant  was  not  adting^ttkh-  •» 
in  the  fcope  of  his  employment.  r4Sr~  '- 


2.  Of  Payment  to,  or  Settlement  with  a  Fail  or  or  Agent. 

A  purchafer  of  goods  from  a  factor  or  agent  has  a  right  to  pay  him 
the  money  for  them;  and  his  receipt  will  be  a  fufficient  difcharge.  (6) 
But  if  the  principal  forbids  the  vendee  of  goods  to  pay  the  value 
to  the  factor,  the  vendee  would  not  be  juftified  in  afterwards  pay- 
ing the  money  to  the  factor.  For  a  factor's  fale,  by  the  general 
rule  of  law,  creates  a  contract  between  the  owner  and  the  buvcr. 
which  entitles  the  former  to  call  upon  the  latter  for  payment  at  any 
time  before  the  money  is  paid  over  to  the  factor :  and  it  is  the 
fame  notwithstanding  the  factor  acts  upon  a  del  credere  commif- 
fion.  (c) 

But  if  the  factor  at  the  time  of  the  fale  agree  to  fet  off  a  debt  of 
his  own  due  to  the  vendee,  it  is  binding  upon  the  principal,  and 
confidered  the  fame  as  if  the  factor  received  fo  much  money  from 
the  vendee,  (d) 

So,  where  a  factor,  who  fells  goods  under  a  del  credere  commif- 
fion,  fell  them  as  his  own,  and  the  buyer  knows  nothiiig-^f-the 
principal,  the  buyer  may  fet  off  any  demand  he  may  have  on  the 
factor  againft  the  demand  of  the  principal,  [e) 

{I)  CoKi>p.  256.  (cs  2  Stra.  1 T82.  Ccivp.  255.   Co.  Bkbt.  laws. 

Chap.  %  f.  15.     But  fet  Bui  M  P-   '30.  (J)  With  Rep.  400 

(**)  George  i'  Clagett,  7  Term  Rtp.  359.  See  aj/lo  Rabone  v.  Williams, 
lb  360.  in  notis,  S.  P. 

R  2  Payment 
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Payment  of  a  debt  to  an  agent,  (who  is  an  attorney  refiding  in 
the  country,  and  employed  by  the  plaintiff's  attorney,  living  in 
London,  to  fue  a  debtor,  refident  in  the  country)  is  not  a  valid  pay- 
ment to  the  plaintiff";  but  if  made  to  his  own  attorney  it  would  be 
a  good  payment,  (f) 

If  a  matter  fends  his  fervant  to  receive  money  owing  to  him,  and 
the  fervant  inftead  of  taking  money,  receives  a  bill,  and  the  matter, 
on  being  told  of  it,  difagrees,  he  is  not  bound  by  this  payment ;  but 
acquiefcence,  or  any  thing  tantamount  will  be  proof  of  the  maf- 
ter's  confent ;  and  will-  make  the  act  of  the  fervant  the  act  of  the 
mailer. 

Thus,  in  the  cafe  of  Ward  v.  Evans,  (g)  which  was  an  action 
for  money  had  and  received,  &c.  The  facts  found  by  the  jury 
were,  that  one  Fellows,  a  merchant,  who  kept  his  cafh  with  the 
defendant,  a  goldfmith  in  Lombard-'Street,  was  indebted  to  the 
plaintiff  in  6oL  10s.  the  plaintiff  fent  his  fervant  to  receive  the  mo- 
ney_  of  Fellows,  who  ordered  his  fervant  to  pay  the  plaintiff's  man 
the  money  at  the  defendant's.  Accordingly  both  the  fervants  went 
to  the  defendant's  (hop,  and  there  the  defendant's  fervant  was  di- 
rected to  pay  the  6:/.  iox.  which  he  accordingly  did  by  giving  the 
plaintiff  10s.  in  cafh,  and  a  note  fubferibed  by  one  IVallis,  a  gold- 
fmith, for  6ol.  payable  to  one  Freemantot  bearer, which  the  plaintiffs 
fervant  accented.  This  transaction  was  about  noon,  and  at  that 
time  ^///;  was  a  folvent  perfon,  and  continued  paying  his  bills 
till  night.  Next  morning  the  plaintiff's  fervant  coming  with  the 
note  to  receive  the  6ol.  of  Wallis,  found  that  he  had  flopped  pay- 
ment and  was  become  infolvent.  It  did  not  appear  that  the  plain- 
tiff"was  conufant  of,  or  privy  to  this  transaction  of  his  fervant,  or 
had  given  him  any  authority  to  receive  a  note  inftead  of  moncys  or 
approved  of  it  afterwards. 

The  Court  held,  "  That  when  a  fervant  is  fent  to  receive  money 
c>n  a  bill,  he  cannot  accept  a  note  inllead  of  money  without  the 
particular  directions  of  his  matter  ;  and  therefore  the  delivery  and 
acceptance  of  Waflis's  note  was  no  payment :  But  if  the  matter 
afterwards  affents  to  this  mode  of  payment,  it  amounts  to  a  pre- 

(/)  Yatff  v.  Freckle-ton,    Dru^.  623.  (g)   2   l.d  Rnym.  93". 
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vious  command.  The  taking,  therefore,  of  fuch  a  note  is  no  pay- 
ment; for  it  is  always  a  conditional  acceptance,  and  fo  underftood 
not  to  be  a  difcharge  till  paid.  But  (till  the  money  ought  to  be 
demanded  in  convenient  time,  for  if  the  party  keep  the  note  by  him 
without  demanding  it,  he  mult  run  the  hazard  of  it ;  but  here  it 
was  demanded  in  due  time."     Judgment  for  the  plaintiff. 

In  the  cafe  of  Nichfon  v.  Brohan,  (h)  it  appeared  that  the  plain. 
tiff  fent  his  fervant,  who  was  accuftomed  to  tranfatt  his  bufinefs 
for  him,  on  Saturday  morning,  with  a  note  drawn  upon  Sir  Stephen 
Evans,  with  orders  to  get  from  him  either  bank  bills  or  money, 
and  turn  them  into  Exchequer  notes  ;  but  the  fervant  having  other 
bufinefs  of  his  mafter  upon  his  hands,  to  fave  himfelf  the  time  and 
trouble  of  going  to  Sir  Stephen,  went  to  the  defendant  and  pre- 
vailed on  him  to  give  him  a  bank  bill  for  the  note  upon  Sir  Stephen  ; 
and  then  in  purfuance  of  his  matter's  orders,  invefted  it  in  Ex- 
chequer notes,  which  he  brought  to  his  mafter,  not  letting  him 
know  but  that  he  had  gone  to  Sir  Stephen.  On  the  Monday  fol- 
lowing Sir  Stephen  Evans  failed  j  and  the  queftion  was,  upon  .whom 
this  lofs  fhould  fall. 

Parker,  Ch.  J.  who  tried  the  caufe,  was  firft  of  opinion  that  the 
lofs  fhould  fall  upon  the  defendant,  becaufe  the  fervant  acted  con- 
trary to  his  matter's  orders,  and  the  defendant  by  furnifhing  the 
fervant  with  a  bank  bill,  did  the  mafter  no  fervice  at  all ;  and  if  he 
had  not  done  it,  the  fervant  mult  in  obedience  to  his  matter's  or- 
ders have  gone  himfelf  and  received  the  money  from  Sir  Stephen,      ^v: 
But  the  Court,  after  argument,  were  all  of  opinion,  "  That  the  lofs  !j"/^\ 
ought  to  fall  upon  the  matter   alone  ;   for  a   fervant  by  tranfatt-     *  > 
ing  the  affairs  of  his  mafter  dees   thereby  derive  a   general  autho- 
rity  and  credit  from  him  ;   and  if  this  general  authority  fhould 
be  liable  tp  be  determined  for  a  time,   by   any  particular  inttruc- 
tions  or    orders,  to  which   none  but  the  matter  and   fervant  are 
privy,  there  would  be  an  end  of  all  dealing  but  with  the  matter." 

So,  if  a  fon  having  a  general  authority  to  receive  and  pay  mo- 
nev  for  his  father,  receive  money  due  on  a  bill  to  his  father,  and  give 
a  receipt  for  ir,  as  money  had  to  his  father's  ufe,  and  afterward s. 
gives  it  away,  the  father  can  only  recover  it  back  from  the  donee  j 
for  his  fon's  receipt  is  a  good  difcharge  of  the  debt,  and    therefore 
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his  pofTcflion  is  the  poffefhon  of  the  father  j   the  fon  being  for  this, 
purpofehis  fervant.  (i) 

So,  if  A.  ufually  i-eceive  the  rents  of  the  lord  of  a  manor,  if 
one  of  his  tenants  pay  his  rent  to  A.  this  is  good  payment  to  the 
lord.  (*) 

Where  a  perfon  takes  the  fecurity  of  an  agent,  unknown  to  the 
principal*  and  give»rthe  agent  a  receipt  as  for  the  money  due  from 
the  principal ;  in  confequence  of  .which  the  principal  deals  dif- 
ferently with  his  agent  on  the  faith  of  fuch  receipt,  the  principal 
is  difcharged  although  theTecurity  fail,  if  he  can  (how  that  he  was 
injured  by  means  of  fuch  receipt,  and  the  omiflion  of  the  party  to 
inform  him  of  the  truth  in  due  time* 

Thue,  in  the  cafe  of  IVyatt  v.  the  Marquis  of  Hertford*  (I)  which 
was  an  action  of  ajfumpfit  for  work  and  labour.  The  fatts  were, 
that  the  plaintiff,  who  had  been  employed  to  do  certain  work  for 
the  defendant,  after  its  completion  fent  in  the  amount  of  his  de- 
mand to  the  Marquis's  fteward,  who  thereupon  gave  him  his  own 
draft  on  a  banker,  and  the  plaintiff  gave  him  in  return  a  receipt 
for  the  money  on  account  of  the  defendant.  The  draft  was  dis- 
honoured, and  returned  to  the  fteward  by  the  plaintiff,  who  ac- 
cepted another  draft  from  him  for  the  amount,  payable  2i  days 
after  date,  without  making  any  reprefentation  of  the  matter  to  the 
defendant.  The  fecond  draft  was  alfo  refufed  payment ;  and  the 
fteward  becoming  infolvent,  application  was  then  made  to  the  de- 
fendant, who  refitted  payment,  on  the  ground,  that  the  fteward  had 
more  than  fufficient  funds  of  the  defendant's  in  his  hands  at  the 
time  of  giving  the  firft  draft  to  have  fatisfied  the  plaintiff's  de- 
mand, and  had  gone  away  much  in  arrear  to  the  defendant  on  the 
balance  of  his  accounts.  A  verdict  was  given  for  the  defendant. 
But,  upon  a  motion  for  a  new  trial,  Lord  Ellenborough,  Ch.  J  faid, 
if  That  there  mufl  be  a  new  trial ;  for  on  revifing  his  note  of 
the  evidence,  it  did  not  appear  that  the  defendant  was  in  any  way 
? r e|jidiced__hX- his^e^^lTa7rng__giv£ii_h i s  own  fecurity  to  the 
plaintiff,  and  taken  the  latter's  receipt.  That  if  it  had  appeared 
that  the  defendant  had  in  the  interval  infpected  the  fleward's  ac- 
counts, and  had  in  any  manner  dealt  differently  with  him  on  the 
fuppofition,  that  this  demand  had  been  fatisfied  as  the  receipt  im- 

(i)    i  Sail  z9><).  Bui  N.  P.  35.         (1: J  Per  Powys,  Jujl.  Holt,  46X 
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ported,  no  doubt  the  defendant  would  have  been  difcharged  ;  for 
it  was  clear  that  the  Reward  had  fuflicient  money  of  the  defendant'! 
in  his  hands  to  anfwer  the  demand." 

3.  In  what  Cafes  a  Faclor,  cr  Agent,  may  fu •e,  or  befued  i4pon 
Contracts,  &c.  made  with  him  on  Account  of  his  Principal. 

Where  a  factor  to  one  beyond  fea  buys  or  fells  goods  for  his 
principal,  he  may  fue  or  be  fued  in  his  own  name  ;  for  the  cre- 
dit will  be  prefumed  to  be  given  to  him  in  the  firll  cafe ;  and  in 
the  laft,  the  prcmife  will  be  prefumed  to  be  made  to  him  \  and  the 
rather  fo,  as  it  is  fo  much  for  the  benefit  of  trade,  (m) 

It  has  alfo  been  determined,  («)  "  that  a  factor,  having  money 
due  to  him  from  his  principal,  who  receives  cloths,  and  is  autho- 
rifed  to  fell  them  in  his  own  name,  but  makes  the  buyer  debtor  to 
himfelf,  though  he  is  not  anfwerable  for  the  debts,  yet  he  has  a 
right  to  receive  the  money  :  his  receipt  is  a  difcharge  to  the  buyer ; 
and  he  has  a  right  to  bring  an  action  againft  him  to  compel  the 
payment  ;  and  it  would  be  no  defence  for  the  buyer  in  that  action 
to  fay,  that,  as  between  him  and  the  principal,  he  (the  buyer) 
ought  to  have  that  money,  becaufe  the  principal  is  indebted  to  him 
in  more  than  that  fum  ;  for  the  principal  himfelf  can  never  fay 
that  but  where  the  factor  has  nothing  due  to  him."  And  in  the 
fame  cafe,  it  was  obferved  by  Lord  Mansfield,  "  that  there  is  no 
cafe  in  law  or  equity,  where  a  factor  having  money  due  to  him  to 
the  amount  of  the  debt  in  difpute,  was  ever  prevented  from  taking 
money  for  cloths  in  his  hands." 

So,  a  broker,  who  ha»  advanced  money  on  goods,  may  declare 
on  a  contradl  refpecting  the  fale  of  them  in  his  own  name,  though 
jn  the  fale-note  the  name  of  the  principal  is  inferted. 

Thus,  in  the  cafe  of  Atkytw  and  Another  v.  Amber,  (0)  where  the 
declaration  (tated,  "  That,  in  confideration  the  plaintiffs  would  fell 
to  the  defendant  a  cargo  of  Memel  timber,  the  defendant  under- 
took to  pay  them  with  a  bill  at  two   months,   the  amount  of  the 

(m)  Gonzales  v.  Sladen.  Sa!L  M.  S.  S.  Bui.  N.  P.  130.  Bac.  Abr. 
tit.  Merchant  and  Merchandize.    B. 

(«)  Per  Curiam  hi  Drin k water  v  Goodwin.  Coup.  255.  See  aljh 
Loft.  33..  S.  Paif/Ltrto)   2  Efp.  Rep.  403. 
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value  of  the  timber.  It  then  averred  the  delivery  of  the  timber, 
ard  afligned  a  breach  in  the  not  giving  the  bill  as  agreed.'*  On 
the  trial  before  Eyre,  Ch.  J.  it  appeared,  that  one  Hippius,  a  tim- 
ber merchant.,  had  employed  the  plaintiffs  as  his  brokers  ;  and 
that  they  were  in  the  habit  of  advancing  him  money  on  the  credit 
of  the  cargoes  he  expedited  to  arrive.  On  the  2d  December  1795* 
Jiippi-'s  was  in  the  plaintiffs'  debt ;  and  he,  having  occafion  for 
further  afiiftance,  applied  to  them  to  advance  him  540/.  which  they 
did  accordingly  by  accepting  two  bills  to  that  amount.  Hippius 
then  gave  them  a  written  authority  to  difpofe  of  a  cargo  of  timber 
of  his  on  board  the  Sally,  on  account  of  their  engagements  for  him. 
This  timber  was  afterwards  fold  by  the  plaintiffs  to  the  defendant  -, 
and  the  fale-note  was,  "  of  Jo  much  timber  fold  by  the  plaintiffs, 
"  on  account  of  J.  G.  Hippius  ',  bill  at  two  months" 

On  the  part  of  the  defendant  it  was  contended,  that  there  was  a 
variance  between  the  contract  Hated  in  the  declaration,  and  the 
one  given  in  evidence  *,  and  that  therefore  the  plaintiffs  ought  to 
be  nonfuited. 

Eyre,  Ch„  J.  faid,  tl  The  fale-note  appears  to  be  a  fale  by  Hip* 
pius  ;  and  if  it  could  be  proved  that,  by  fuppofing  the  contract  to 
be  with  Hippius,  the  defendant  fuffered,  the  defendant  mould  be 
at  liberty  to  fet  up  that  fale  againft  the  plaintiffs  :  but  no  fuch 
thing  is  alleged,  it  is  proved  that  the  plaintiffs  had  at  Ieaft  a  fpe- 
cial  property  in  the  timber  ;  the  fale  was  therefore  theirs,  and  { 
am  of  opinion  it  is  not  a  variance." 

So,  in  the  cafe  of  Banfdl  v.  Leigh  and  Another,  (p)  where  A. 
and  B.  afligned  to  the  plaintiff  all  debts  due  to  them,  and  gave 
him  a  power  of  attorney  to  receive  and  compound  for  the  fame, 
under  which  the  plaintiff  fubmitted  to  arbitration  the  matters  in 
difference  fubfifting  between  his  principals  and  the  defendants  i 
and  the  plaintiff  and  defendants  mutually  promifed  to  perform  the 
award.  The  arbitrator  awarded  a  fum  of  money  to  be  paid  by  the 
defendants  to  the  plaintiff  as  fuch  attorney,  and  the  action  was 
brought  in  his  name  for  the  recovery  of  that  fum,  The  Court 
held,  that  the  action  was  well  brought  in  the  name  of  the 
plaintiff. 

An  agent  is  not  liable  to  be  fued  upon  contracts  made  by  him 
on  behalf  of  his  principal,  if  the  name  of  the  principal  is  dilclofed 

(/>)  8  7Vrm  Rtp.tfi. 
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and  made  known  to  the  perfon  contracted  with,  at  the  time  of  en- 
tering into  the  contract. 

Thus,  in  the  cafe  of  Owen  v.  Gcod,  (y)  which  was  an  action  of 
ajfumpft  for  work  and  labour,  and  goods  fold  and  delivered.  The 
defence  relied  upon  was,  that  though  the  work  had  been  ordered 
by  the  defendant,  yet  that  it  had  not  been  ordered  for  himfelf,  but 
for  a  perfon  of  the  name  of  Tippell,  and  had  been  done  at  TippeWi 
houfe  at  Walthamjloiv  ;  and  that  the  plaintiff,  at  the  time  or  the 
order,  was  informed  that  the  work  was  on  Tippell'%  account:  and 
the  entry  in  the  plaintiff's  boo!;  was,  "  Mr.  Tippell,  bv  the  order 
of  Godck." 

The  counfel  for  the  plaintiff  contended  that  the  name  of  Tippell 
being  prefixed  to  the  order,  was  by  no  means  a  proof  that  the 
creuit  was  given  to  him,  but  was  merely  identifying  the  order ; 
that  Tippell  might  be  a  perfon  totally  unknown  to  the  plaintiff,  but 
to  whom  Goochy  the  defendant,  was  certainly  known  ;  fo  that  the 
goods  muft  be  deemed  to  be  ordered  on  Gooc/j's  credit. 

For  the  defendant  it  was  infilled  that  Good:  by  the  order  ap. 
pear.d  to  be  only  the  agent,  and  the  goods  to  have  been  furnifhed 
on  TippeU's  account. 

Lord  Kenyon,  Ch.  J.  "  The  goods  are  ordered  by  Good,  but  at 
the  time  it  is  not  pretended  that  they  were  for  his  own  ufe;  they 
were  ordered  for  Tippell,  and  the  entry  is  made  in  his  name.  We 
muft  keep  diftincl:  the  cafes  of  orders  given  by  the  parties  them- 
felves,  and  by  others,  as  their  agents.  If  the  mere  a£t  of  ordering 
goods  was  to  make  the  party  who  ordered  them  liable,  no  man 
could  give  an  order  for  a  friend  in  the  country,  who  might  requeft 
him  to  do  it,  without  rifle  to  himfelf.  If  a  party  orders  goods  from 
a  tradefman,  though  in  fac"l  they  are  for  another,  if  the  tradefman 
was  not  informed  at  the  time  that  they  were  for  the  ufe  of  another 
he  who  ordered  them  is  certainly  liable  ;  foi  the  tradefman  muft 
be  prefumed  to  have  looked  to  his  credit  only.  So,  if  they  were 
ordered  for  another  perfon,  and  the  tradefman  refufes  to  deliver 
them  but  on  the  credit  of  the  perfon  who  orders  them,  ther</if 
then  no  pretext  for  charging  fuch  third  perfon  :  or,  if  goods  are 
ordered  to  be  delivered  on  account  of  another,  and,  after  deliverv, 
the  perfon  who  gave  the  order  refufes  to  inform  the  tradefman 
ni'Iio  the  perfon  is,  in  order  that  he  may  fue  him  ;  under  fuch  cir- 
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cumftances  he  is  himfelf  liable  :  but  wherever  an  order  is  given  by 
one  perfon  for  another,  and  he  informs  the  tradefman  who  that 
perfon  is.for  whofe  ufe  the  goods  are  ordered,  he  thereby  declares 
himfelf  to  be  merely  an  agent,  and  there  is  no  foundation  for 
holding  him  to  be  liable.  In  this  cafe,  Owen,  (the  plaintiff)  was  in- 
formed of  all  the  circumftances  that  Gooch  was  giving  the  order 
for  Tippell\  the  goods  are  fent  to  Tippell's  houfe,  and  the  entry 
made  in  his  name.  I  think  there  is  no  colour  for  making  Gooch 
the  debtor." 

So,  where  money  is  paid  by  miftake  to  an  agent  for  the  ufe  of: 
his  principal,  and  the  agent  has  paid  it  over,  he  is  not  liable  in  an 
action  by  the  ptrfon  who  mifpaid  it;  becaufe  it  is  juft  that  one 
man  fhould  not  be  a  lofer  by  the  miftake  of  another  ;  and  the  perfon 
who  made  the  miftake  is  not  without  redrefs,  but  has  his  remedy 
over  againft  the  principal.  On  the  other  hand  it  is  juft,  that  as 
the  agent  ought  not  to  lo0fe,  he  fhould  not  be  a  gainer  hy  the 
miftake  :  and  therefore,  if,  after  the  payment  fo  made  to  him, 
and  before  he  has  paid  the  money  over  to  his  principal,  the  perfon 
corrects  the  miftake,  and  gives  him  notice  not  to  pay  it  over  to 
his  principal  ;  the  agent  cannot  afterwards  pay  it  to  his  principal, 
without  making  himfelf  liable  to  the  real  owner  for  the  amount,  (r) 

The  mere  circumftance  of  paffing  fuch  money  in  account,  or 
waking  rejl,  without  any  new  credit  given,  frefh  bills  accepted,  or 
further  fum  advanced  for  the  principal,  in  confequence  of  it,  is 
not  equivalent  to  the  payment  of  it  over  to  the  principal. 

Thus,  in  the  cafe  of  Buller  v.  Harrifon,  (s)  which  was  an  action 
for  money  had  and  received,  brought  by  the  plaintiff  againft  the 
defendant,  to  recover  back  a  fum  of  2100/.  paid  him  as  due  upon 
a  policy  of  infurance,  as  agent  for  the  allured  Meffrs.  Ludloiv  and 
Shaw,  refident  at  New-Tor!:.  This  fum  the  plaintiff  had  paid, 
thinking  the  lofs  was  fair.  Notice  of  the  lofs  was  given  by  the  de- 
fendant to  the  plaintiff  on  the  20th  of  April-,  part  of  the  money 
was  paid  at  that  time,  and  the  remainder  on  the  6th  of  May  fol- 
lowing ;  on  which  day  the  defendant  paffed  the  whole  fum  in  his 
account  with  Meffrs.  Ludloiv  and  Shaw,  and  gave  credit  to  them 
for  it  againft  a  fum  of  3,000/.  in  which  they  flood  indebted  to  him. 
On  the  17th  of  May,  notice  was  given  by  the  plaintiff  to  the  de- 

(r)  Per  Lord  Mansfield.  Cov>p.  566.  568.  See  alfo  Sadler  v.  Evan*, 
4  Burr.  1984.    Bui.  N.  P.  133.     S.  P.  (s)   Covjp  565. 

fend  ant 
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fendant  that  it  was  a  foul  lofs.  At  this  time  nothing  had  hnpp^ned 
to  alter  the  fituation  of  the  defendant,  or  to  make  it  different  from, 
what  it  was  on  the  20th  of  April :  he  had  accepted  no  frefh  biils, 
advanced  no  fum  of  money,  nor  given  any  new  credit  to  his  prin- 
cipals •,  but  affairs  between  them  and  him  remained  precifely  in  the 
fame  fituation  as  on  the  20th  of  April.  The  queltion  at  the  trial 
was,  whether  this  aclion  could  be  maintained  againft  the  defend- 
ant, as  agent  of  the  infured  ;  which  depended  on  this ;  whether 
the  defendant's  having  placed  this  money  to  the  account  of  his 
principals,  in  the  manner  before  ftated,  was  equivalent  to  a  pay- 
ment of  it  over. 

Lord  Mansfield,  Ch.  J.  "  It  is  argued  that  this  is  not  a  mere 
placing  to  account,  but  a  making  ref.  If  it  were,  it  would  not  vary 
the  cafe  a  ftraw.  There  was  no  new  credit,  no  acceptance  of 
new  bills,  no  frefh  goods  bought,  or  money  advanced.  In  fhorr, 
no  alteration  in  the  fituation  which  the  defendant  and  his  principals 
flood  in  towards  each  other  on  the  20th  of  April.  What  then  is 
the  cafe  ?  The  defendant  has  trufled  Ludlow  and  Co,,  and  given 
them  credit.  He  traffics  to  the  country  where  they  live,  and  has 
agents  there,  who  know  how  to  get  the  money  back.  The  plain- 
tiff is  a  ftranger  to  them,  and  never  heard  of  their  names.  Is  it 
confeientious  then,  that  the  defendant  fliould  keep  money  which 
he  has  got  by  their  mifreprefentation,  and  fhould  fay,  though  there 
is  no  alteration  in  my  account  with  my  principal,  this  is  a  hit  ;  I 
have  got  the  money,  and  I  will  keep  it  ?  If  there  had  been  any 
new  credit  given,  it  would  have  been  proper  to  have  left  it  to  ths 
jury  to  fay,  whether  any  prejudice  had  happened  to  the  defendant 
by  means  of  this  payment :  but  here  no  prejudice  at  all  is  proved, 
and  none  is  to  be  inferred.  Under  thefe  circumffcances,  I  think 
that  the  defendant  has  n©  defence  in  point  of  law,  and  in  point  of 
equity  and  confeience  he  ought  not  to  retain  the  money  in  quef- 
tion."     The  reft  of  the  Court  were  of  the  fame  opinion. 

Where  money  is  paid  to  an  agent,  or  fervant,  and  he  mifapplies 
it,  the  perfon  paying  it  has  his  remedy  agamit  the  principal,  or 
agent,  at  his  election. 

Thus,  in  the  cafe  of  Caryv.  Wehfler.  (t)  The  defendant  was  a 
clerk  of  the  South  Sea  Company,  and  took  in  the  payments  on  the 
third  fubfeription  :  the  plaintiff  paid  him  6co/.,  and  he,  by  miflake 
sever  entered  it  in  the  book,  but  however  paid  it  over  to  the  com- 

(<)  S'ra.  41  c. 

pany. 
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pany.  The  Chief  Juftice  ruled,  that  no  a£Uon  would  lie  againft 
him  ;  that  if  he  had  not  paid  it  over,  the  plaintiff  would  have  had 
his  option,  cither  to  charge  him  or  the  Company ;  as  in  the  com- 
mon cafe  of  payment  to  a  goldfmith's  fervant,  who  does  not  carry 
it  to  the  account  of  his  mafter,  the  party  has  an  election  to  go 
againft  either  :  he  may  charge  the  fervant,  becaufe  till  the  money 
is  paid  over  the  fervant  receives  it  to  his  ufe  ;  or  he  may  pafs  by 
the  fervant,  and  make  his  demand  upon  the  mafter,  becaufe  the 
payment  to  the  fervant  is  made  in  confidence  of  the  credit  given 
him  by  the  mafter. 

Though  in  general  an  agent  is  not  liable  to  be  fued  upon  a  con- 
tract made  by  him,  on  behalf  of  his  principal,  yet  if  he  make  an. 
abfolute  engagement  to  perform  it perfonally,  he  may  be  fued  upon 
fuch  engagement. 

Thus,  in  the  cafe  of  Thomas  v.  Bi/hop,  (u)  where  one  Mildntay, 
agent  to  the  York  Buildings  Company,  refiding  in  Scotland,  drew  a 
bill  of  exchange  in  favour  of  J.  S.  on  their  cafhier  in  London, 
which  bill  ran  thus  :  "  To  Mr.  H.  Bijhcp,  cafhier  to  the  Honour- 
<c  able  Governor  and  Affiftants  of  the  York  Buildings  Company, 
li  at  their  houfe  in  Winchejler-Slreet,  London.  Pay  to  J.  S.  or  his 
"  order,  20c/.,  and  place  it  to  the  account  of  the  York  Buildings 
" li  Company,  for  value  received,  as  per  advice."  Mr.  Bi/hot>  ac- 
cepted the  bill  generally,  viz.  "  Accepted,  j£BiJIjop"  The  quef- 
tion  was,  whether  this  general  acceptance  mould  charge  Bi/hop 
in  his  own  right?  It  was  faved  for  the  judgment  of  the  court, 
after  averdid  at  nifi  prius  for  the  plaintiff;  and  jt  was  rdblved  by 
the  Court  that  he  wzs.perfotu/Hy  liable.  f£&y  +•  tf'fHMAJ  £r>> 

t  y+~, '  S  -r  \i  Js  alfo  faid,  (v)  u  that  if  a  fervant  makes  a  written  undertaking 
•  '-^  1  j^S  l^'ls  f°rm  :  "  Memorandum,  that  1  have  received  of  J.  S.  to  the, 
^-f  '*>  ufe  of  my  mafter,  the  fum  of  40/.,  to  be  paid  at  Michaelmas  fol- 
\_/  lowing."  The  fervant  is  liable  hereby,  for  though  in  the  memo- 
**!*?r  randum  it  is  faid  to  be  to  the  ufe  of  his  mafter,  yet  the  payment 
/    /  ~-  being  indefinite,  muft  be   understood   to  be  by  him  who   fealecf 

the  bill :  but   if  it  had  expreffeel   to  be  repaid  by  his  mafter,  tfyat 

the  fervant  would  not  have  been  liable." 

(u)  2  Kcl    136.  pi  ?i6.  2  Barnard.  K.  B.  320.  S.  C.  Stra.g$$.  S.  C. 
I^:   Talbot  v.  Godbolt,  2'dv.  137.    2  Kd.  I$8.      But  fie  Free.  Chan. 
&fi.   Air.  Eq.  308. 

And 
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And  in  the  cafe  of  Apple  ton  v.  Binks,  (iv)  which  was  an  action 
of  covenant  upon  articles  of  agreement  between  the  plaintiff  on  the 
one  part,  and  the  defendant,  by  the  name  and  defcriptiott  of  T.  Binks, 
if  tjfe.  {for  and  on  the  part  and  bckalf  of  Lord  Vifcount  Rokeby,)  of 
the  other  part ;  whereby  the  defendant  for  himfelf  his  heirs,  &c. 
en  hehalf of  the  /aid  Lord  Rekeby,  covenanted  with  the  plaintiff  that 
the  faid  Lord  Rokeby  fhould  pay  a  certain  fum  of  money  to  the 
plaintiff,  in  confidcration  of  the  conveyance  in  fee  of  certain  pre- 
mifes,  he. 

On  the  part  of  the  defendant  it  was  contended,  that  the  a€lion 
did  not  He  againft  him,  upon  articles  defcribing  him  to  be  merely 
agent  for  another.  But  the  Court  faid,  "  that  it  was  impoflible 
to  contend  that  where  one  covenants  for  another,  he  is  not  to  be 
bound  by  it ;  the  covenant  being  in  his  own  name,  "  for  himfelF, 
his  heirs,"  he.  There  was  nothing  unufual  or  inconfiflent  in  the 
nature  of  the  thing,  that  one  fhould  covenant  to  another  that  a 
third  perfon  fliould  do  a  certain  thing,  as  that  he  fhould  go  to 
Rome.  The  party  to  whom  the  covenant  is  made  may  prefer  the 
fecurity  of  the  covenantor  to  that  of  his  principal.  Here  the  de- 
fendant covenants  for  himfelf,  not  in  the  name  of  his  principal,  and 
puts  his  own  feal  to  it.  There  is  nothing  againft  law  in  it,  if  he 
will  bind  himfelf  for  his  principal.  He  probably  corifented  to  it 
upon  an  indemnity." 


4.  Of  Sales,  &c.  on  a  del  credere  Commi/Jion. 

Del  credere  x?,  an  Italian  mercantile  phrafe,  (*)  and  fignifics  a  par- 
ticular kind  of  credit  or  refponfibility,  and  when  applied  to  the 
fituation  of  a  factor,  it  is  underfrood  in  the  following  fenfe  :  a 
factor  who  has  general  orders  to  difpofe  of  goods  for  his  principal, 
and,  in  confideration  of  being  paid  an  additional  commiffion,  (*) 
atts  in  nature  of  an  infurer  to  him,  by  taking  upon  himfelf  the 
rilk  of  bad  debts;  and  thereby  making  himfelf  abfolutely  liable,  in 
the  firft  inftance,  for  the  payment  of  the  price  of  fuch  goods,  in 
the  fame  manner  as  if  he  were  himfelf  the  purchafer,  and  was 
debited  for  them  by  the  principal  as  fuch.  (y) 

(<c)  S  Eqfl  Rep.  14R.  *  Hdc  6  Bro.  P.  0.  2S7.  net.  ed. 

(a.)   The  del  ci  edcre  commijton  is  ufuaUy  \\  or  z  per  cent   in  addition  tt 
the  cujomary  commi/fum/or Jfllingt  &c.  (y)  Vide  i  Term  Rep.  112. 

Thus, 
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Thus,  in  the  cafe  of  Mackenzie  and  another  v.  Scott,  (z)  where 
a  factor,  under  a  commifiion  del  credere,  fold  goods  and  took  ac- 
cepted bills  from  the  purchafers,  which  he  indorfed  to  a  banker* 
at  the  place  of  fale,  and  received  the  banker's  bill,  (payable  to  the 
factor's  order)  on  a  houfe  in  London.  This  laft  bill  the  factor  in- 
dorfed and  tranfmitted  to  his  principal,  who  got  the  fame  accepted; 
but  the  acceptor  and  drawer  afterwards  failed.  It  was  held,  that 
the  factor  was  anfwerable  for  the  amount  of  the  bill  j  being  per- 
fonally  liable,  under  his  commiflion  del  credere,  to  fatisfy  his  prin- 
cipal the  price  of  the  goods  fold. 


5.  Of  Sales,  &c.  by  Auctioneers. 

An  auctioneer  employed  to  fell  the  goods  of  a  third  perfon  by 
auiiion,  may  maintain  an  action  in  his  own  name,  for  goods  fold 
and  delivered  againft  a  buyer,  though  the  fale  be  at  the  houfe  of 
fuch  third  perfon,  and  the  goods  known  to  be  that  perfon's  pro- 
perty. 

Thus,  in  the  cafe  of  Williams  v.  Millingion,  (a)  which  was  an 
action  of  ajfumpjit  for  goods  fold  and  delivered,  and  money  paid. 
The  plaintiff  was  an  auctioneer,  and  employed  by  one  Crown 
to  fell  his  goods  by  auction  ;  the  fale  was  at  the  houfe  of  Croivri, 
and  the  goods  were  known  to  be  his  property ;  the  defendant 
bought  goods  to  the  amount  of  7/.  9s.  6d.  and  after  packing  them 
in  a  cart,  which  he  had  prepared  ready  at  the  door,  paid  the 
plaintiff  2/.  4^  6d.  in  cafh,  and  put  a  receipt  into  his  hand  for  fire 
guineas,  as  for  a  debt  due  from  Grown  to  the  defendant.  While 
the  plaintiff  was  hefitating  about  the  propriety  of  taking  the  re- 
ceipt in  payment,  the  defendant  drove  off  the  cart  with  the  goods. 
Afterwards,  the  plaintiff  being  called  upon  by  Croiun,  paid  to  him 
(who  refufed  to  accept  the  receipt)  the  whole  fum  for  which  the 
goods  were  fold  to  the  defendant,  and  brought  this  action  to  re- 
cover the  five  guineas,  in  lieu  of  which  the  receipt  was  offered. 

The  queftion  was,  whether  the  action  was  properly  brought  in 
the  name  of  the  auctioneer  ? 

Lord  Loughborough,  Ch.  J.  faid,  «  This  cafe  arifes  on  circum- 
fiances  which  do  not  often  happen  ;  the  defendant  having  pradlifed 
a  trick  upon  the  plaintiff  by  driving  off  the  gooda  in  a  cart,  and  at 

{%)  6  Bro.  P.  C.  2: '©  Oft.  tJ.  {a)   1  H.  Bl.ix. 

the 
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the  fame  time  holding  out  the  money  in  fight,  together  with  the 
paper  containing  a  receipt  for  the  debt   due    from  Croivn,  the 
owner.     Though  the  defendant  (hall  not  be  fufFered  to  avail  him- 
felf  of  fuch  conduct,  yet  I  entertain  no  fort  of  doubt  on  the  gene- 
ral qucftion,  being  extremely  clear  that   an  auctioneer  has  a  pof- 
feffion,  coupled  with  an  intereft,  in  goods  which  he  is  employed  to 
fell,  not  a  bare  cuftody  like  a  fervant  or  fliopman.     There  is  no 
difference  whether  the  fale  be  on  the  prcmifes  of  the  owner,  or  in  a 
public  auction-room  ;  for  on  the  premifes  of  the  owner  an  actual 
poffeffion  is  given  to  the  auctioneer  and  his  fervants  by  the  owner, 
not  merely  an  authority  to  fell.     I  have  faid  a  poffeflion  coupled 
with  an  intereft  ;  but  an  auctioneer  has  alfo  a  fpecial  property  in 
him,  with  a  lien  for  the  charges  of  the  fale,  the  commiflion,  and 
the  auction-duty,  which  he  is  bound   to  pay.     In  the  common 
courfe  of  auctions,  there  is  no  delivery  without  actual  payment ; 
if  it  be  otherwife,   the  auctioneer  gives  credit  to  the  vendee,  en- 
tirely at  his  own  rifk.     Though  he  is  like  a  factor,  therefore,  in 
fome  inftances,  in  others  the  cafe  is  ftronger  with  him  than  with  a 
factor,    fince  the  law  impofes   the  payment  of  a  duty  on  him, 
and  the  credit  in  cafe  of  a  delivery,  without  the  recom pence  of  a 
commimon  del  credere.     It  is  not  a  true  pofition  that  two  perfons 
cannot  bring  feparate  actions  for  the  fame  caufe  :  the  carrier  and 
the  owner  of  goods  may  each  bring  actions  on  a  tort ;  the  factor 
and  owner  may  each  have  actions  on  a  contract.     I  am  therefore, 
upon  the  whole,  decidedly  of  opinion,  that  this  action  may  well 
be  maintained."  The    other   Judges   concurring,  judgment   was 
given  for  the  plaintiff. 

Upon  the  fame  principle  at>  auctioneer  is  perfonally  liable  to  be 
fued  for  the  recovery  of  thedepofit  money,  where  a  valid  title  can- 
not be  made  to  a  purchafer. 

Thus,  in  the  cafe  of  Burrottgh  v.  Shunter.  (It)  The  defendant 
was  an  auctioneer  j  and,  in  that  character,  had  fold  to  the  plaintiff 
an  intereft  in  land,  for  which  the  plaintiff  had  paid  him  a  depofit 
of  50/. ;  but,  upon  an  objection  to  the  title,  and  the  want  of  dif- 
clofure  of  certain  circumfhnces  which  ought  to  have  been  dif- 
clofed  at  the  time  of  the  bidding,  the  plaintiff  (the  purchafer)  de- 
clined going  on  with  the  contract  ;  and,  in  the  opinion  of"  the 
Court,  Ihe  had  furficiant  reafon  for  fo  uomg.     She  therefore  re- 

(l    5   Uitr.    'Cyj. 

quired 
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quired the  auctioneer  to  pay  her  back  her  depofit  of  50/. ;  the 
auctioneer  refufed  ;  whereupon  the  bidder  brought  this  action 
againft  him  to  recover  it.  The  auctioneer  paid  8/.  into  court : 
the  caufe  was  tried,  and  the  plaintiff"  obtained  a  verdict.  The 
auctioneer  moved  for  a  new  trial  -t  and  had  a  rule  to  ihow  caufe. 

But,  upon  mowing  caufe,  the  Court  were  clear  that  the  action 
lav  againft  the  auctioneer.  They  faid,  "  The  money  does  not 
appear  to  have  been  paid  over  by  him  to  his  principal :  but  if  it 
had  been  fo,  yet  the  objection  appears  to  have  been  made  before 
it  either  was  or  ought  to  ha^-e  been  fo  paid  over.  He  was  a  ftake- 
holder,  a  mere  depofitary  of  tue  50/.,  and  ought  not  to  have  parted 
with  it  till  fuch  time  as  the  fale  fhould  be  finifhed  and  com- 
pleted, and  it  fhould  appear  in  the  event  to  whom  it  properly  be- 
longed." They  alfo  thought  that  the  auctioneer  had  acknowledged 
himfelf  to  be  liable  to  the  action  by  paying  money  into  court. 
The  rule  was  therefore  difcharged,  and  the  plaintiff  had  judg- 
ment. 

So,  where  an  auctioneer  employed  to  fell  fixtures,  has  notice 
that  they  do  not  belong  to  his  principal,  and  he,  notwithstanding, 
proceeds  fo  fell  them,  he  is  perfottally  liable  to  the  real  owner  in  an 
action  of  ajfumpfit  for  the  produce  of  the  fale.  (c) 

So,  where  an  auctioneer  does  not  difclofe  the  name  of  his  prin- 
cipal at  the  time  of  the  fale,  and  the  contract  is  not  completed,  he 
is  personally  liable  to  an  action  of  damages. 

Thus,  in  the  cafe  of  Hatifon  v.  Roberdeau>  id).  The  plaintiff 
had  bought  a  pojl  obit  bond  at  an  auction,  where  the  defendant 
adted  as  auctioneer,  and  the  bond  not  being  affigned  within  the 
tim:  agreed  upon  by  the  conditions  of  fale,  the  plaintiff*  brought 
the  prefent  action  of  ajfumpfu  againft  the  auctioneer. 

The  name  of  the  principal  was  not  mentioned  at  the  time  of  the 
fale,  and  one  of  the  conditions  was,  that  25/.  per  cent,  fhould  be 
paid  as  a  depofit  ;  but  although  the  plaintiff"  was  to  give  645/.  for 
the  bond,  only  50/.  was  paid  down,  which  it  was  proved  the  de- 
fendant agreed  to  accept  as  a  depofit. 

Two  objections  were  taken  by  the  defendant's  counfel;  ift. 
that  the  agreement  was  not  complied  with  on  the  part  of  the 

(c)  Hatdacre  v.  Stewart,  5  Efp.  Rep.  103.     (</)  PeakeysCas.  N.P.  120. 

plaintiff, 
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plaintiff,  the    whole  depofit  money  not  being  paid  ;   idly,  that  the 
principal,  and  not  the  auctioneer,  was  liable  to  an  action. 

Lord  Kenyan,  Ch.  J.  faid,  "  The  defendant,  after  having  agreed 
to  take  co/.  for  the  depofit,  cannot  object  that  too  little  wa9 
paid.  And  though  where  an  auctioneer  names  his  principal,  it  is 
not  proper  that  he  fhould  be  liable  to  an  action,  yet  it  is  a  very 
different  cafe  when  the  auctioneer  fells  the  commodity  without 
faying  on  whofe  behalf  he  fells  it ;  in  fuch  a  cafe  the  purchafi.r 
is  infilled  to  look  to  him  perfonally  for  the  completion  of  the  con- 
trad." 

An  action  does  not  lie  againft  an  auctioneer,  nt  the  fuit  of  //£/  . 
his  employer,  for  felling  goods  at  the  higeft  price  bid  for  them^o 
under  the  ufual  conditions  of  fale,  though  he  might  have  had  the 
owner's  exprefs  directions  not  to  let  them  go  under  a  larger  funi, 
named.  He  would,  however,  be  liable,  if  the  owner  had  di- 
rected him  to  fet  the  goods  up  at  a  particular  price,  and  not 
lower. 

Thus,  in  the  cafe  of  Bexiveli  v.  Chv'ijlie,  (e)  which  was  an 
action  on  the  cafe  againft  the  defendant  (an  auctioneer)  for  negli- 
gently felling  the  plaintiff's  gelding,  which  he  had  directions  not 
to  let  go  under  15/.,  for  a  lefs  fum,  viz.  61.  16s.  6d.  contrary  to 
fuch  directions.  The  conditions  of  fale  were,  "  That  the  goods 
fhould  be  fold  to  the  bejl  bidder."  Lord  Mansfield,  faid  :  «  There  is 
no  exprefs  undertaking  on  the  part  of  the  defendant,  nor  is  it  a  di- 
rection that  there  fhould  be  no  bidding  under  15/.  which  might  be 
fair  :  but  the  direction  given  to  the  defendant  is,  "  Not  to  let  the 
horfe  go  under  15/. ;"  which  implies  there  might  be  a  bidding 
under  that  fum.  The  queftion  then  is,  whether  the  owner  can 
privately  employ  another  perfon  to  bid  for  him.  The  bafis  of 
all  dealings  ought  to  hi  good  faith-,  fo,  more  efp°cially  in  thefe 
tranfactions,  where  the  public  are  brought  together  upon  a  confi- 
dence that  the  articles  fet  up  to  fale  will  be  difpofed  of  to  the 
higheft  real  bidder  :  that  could  never  be  the  cafe,  if  the  owner  might 
fecretly  and  privately  inhance  the  price,  by  a  perfon  emploved  for 
that  purpofe",  yet  tricks  and  practices  of  this  kind  daily  increafe, 
and  grow  fo  frequent,  that  good  men  give  into  the  ways  of  the 
bad  and  difhoneft  in  their  own  defence.  An  owner  of  goods  fet  up 
to  fale  at  an  auction  never  yet  bid  in  the  room  for  himfelf.     If 

(0  Coivp.  395.  ,,  >  c  c      4  ,~'<  f   .  1+Z-t" 
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fuch  a  practice  were  allowed,  no  one  would  bid.     It  is  a  fraud 
upon  the  fale,  and  upon  the  public.   The  difallowing  it  is  no  hard- 
{hip  upon  the  owner.     For  if  he  is  unwilling  his  goods  fhould  go 
at  an  under  price,  he  may  order  them  to   be   fet   up   at  his  own 
price,    and  not  lower :    fuch  a  direction  would  be  fair :  or  he 
might  do  as  was  done  by  Lord  Afiburnham,  who  fold  a  large  ef- 
tate  by  auction  •,    he  had  inferted  in  the  conditions  of  fale,  that  he 
himfelf  might  bid  once  in  the  courfe  of  the  fale  :  and  he  bid  at  once 
1 5  or  20,000/.  Such  a  condition  is  fair  ;  becaufe  the  public  are  then 
apprifed,  and  know  upon  what  terms  they  bid.    In  Holland  it  is  the 
practice  to  bid  downwards.    Therefore,  upon  full  confideration,  I 
am  of  opinion,  that  a  bidding  for  the  owner  in  the  manner  contend- 
ed for,  and  agreeable  to  the  directions  given  in  this  cafe,   would 
have  been  a  fraud  upon  the  fale  :  and  consequently,  that  this  action 
againil  the  defendant  as  auctioneer,  cannot  be  maintained."   The 
ether  judges  were  of  the  fame  opinion. 

An  auctioneer  having  fold  an  eftate,  received  a  depofit  of  the 
purchafer  ;  but  the  title  being  discovered  to  be  defective,  an  action 
was  brought  againft  him  to  recover  back  the  amount  of  the  de- 
pofit, which  he  accordingly  paid,  together  with  the  cofts  of  the 
action:  it  was  ruled, (f)  that  the  auctioneer  could  not  recover 
the  amount  of  the  colls  againft  his  principal  in  an  action  of  indebi- 
tatus ajfumtjit}  for  money  paid  j   but  fhould  declare  fpecially. 

So,  where  sn  auctioneer  was  employed  to  fell  an  eftate,  the 
loweft  price  of  which  was  fixed  by  the  owner,  and  written  down 
by  him  on  a  piece  of  paper,  which  was  put  under  a  candied ick  at 
the  time  of  fale,  with  the  privity  of  the  auctioneer,  but  not  figned 
by  the  owner,  nor  any  notice  in  writing  given  to  the  auctioneer  of 
the  price  fo  fet  down,  nor  had  the  auctioneer  given  the  previous 
notice  of  the  fale  to  the  collector  of  the  duty,  as  required  by  the 
acts  of  the  19  Geo.  III.  c.  56.  and  28  Geo.  III.  c.  37.:  but  be- 
ing aiked  at  the  fale  whether  he  had  taken  the  proper  precautions 
to  avoid  the  duty  in  cafe  there  were  no  fale,  he  faid,  that  it  was 
his  mode  to  fir  a  price  under  the  candleftick,  and  if  the  bidding 
did  not  come  up  to  that  price,  it  was  no  fale  or  duty  :  In  point  of 
fact  there  was  no  fale.  The  duty,  however,  did  attach  in  con- 
fequence  of  the  auctioneer  not  having  taken  the  precautions  re- 

t 
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quired  of  the  owner  by  the  ftatutes  under  fuch  circumftances, 
and  the  auctioneer  was  fued  for  the  duty  on  his  bond  to  the  crown, 
and  compelled  :o  pay  it:  the  Court  of  Kings  Bench  (g)  decided 
that  the  auctioneer  could  not  recover  it  over  againlt  the  owners, 
he  having  warranted  that  proper  precautions  had  been  taken  to 
prevent  the  duty  attaching  in  the  event  •,  though  both  parties  were 
miftaken  in  the  law. 


6.  Of  Contracts  and  Agreements  between  Principal,  Faclor, 
and  Agent  inter  fe  :    And  of  their  refpeftiye  Rights  and 
Remedies,  &c.     And,   Firji,  of  a  Factor  or    dgenfs  lia- 
bility on  a  Promife  to  Indemnify  his  Principal  upon  a  Re- 
fa  le  of  Goods,  &c. 

Where  a  broker  buys  goods  for  his  principal,  and  agrees  for  a 
certain  per  centage  to  indemnify  him  from  any  lofs  on  the  re-fale  of 
them  ;  if  the  principal  has  a  fair  opportunity  of  felling  the  goods 
to  advantage,  but  negle£ls  it,  the  broker  is  difcharged,  though  the 
principal  afterwards  fells  them  at  a  lofs. 

Thus,  in  the  cafe  of  Curry  v.  Eden/of,  (h)  where  it  appeared  that 
the  plaintiff,  through  the  medium  ot  the  defendant,  his  broker, 
had  made  two  purchases  of  cotton,  the  one  of  50  bags  from  Bate- 
viatif  the  other  of  40  bags  from  Entiviflc :  and  the  defendant  en- 
gaged for  \  per  cent  to  indemnify  the  plaintiff  from  any  lofs  on 
the  re-fale  of  them.  It  appeared  that  the  market-price  of  cotton 
had  rifen  gradually  for  about  three  weeks  after  the  purchafe,  of 
which  advantage  the  pbintift  did  not  avail  himfelf,  though  there 
was  evidence  to  {how  that  he  <»as  in  the  habit  of  attending  the 
market,  but  he  waited  for  fome  weeks  longer,  when  he  re-foid 
them  at  a  confiderable  lofs:  to  recover  which  difference  the  prefent 
action  was  brought  upon  the  defendant's  contract  of  indemnity. 
A  verdict  was  udven  for  the  plaintiff.  But,  upon  a  motion  for  a  new 
trial, Lord  Kenyon,Qh.].  faid,  <Ithiik,on  the  fair  conftru^ion  ol  the 
contract  o  indemnity,  mat  the  defendant  is  difcharged  under  the 
circumftances  which  have  happened  •,  for  the  fair  import  of  the  con- 

is)  CaPP  v-  Topham,  6  Eajl  Rep.  391.         (Z>)  3  Term  Rep.  524. 
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tract  is,  that  the  defendant  fhould  guarantee  to  the  plaintiff  that 
he  fhould  be  enabled  to  make  a  profit  of  the  cotton  •,  and  there 
was  evidence  to  (how  that  there  had  been  a  gradual  rife  in  the 
market  for  three  weeks  afterwards,  during  which  time  the  plain- 
tiff might  have  made  confiderable  profits  if  he  had  chofen  to  avail 
himfelf  of  the  opportunity.  And  having  loft  that  opportunity,  I 
think,  he  cannot  now  have  recourfe  to  the  defendant.  If  the  agree- 
ment had  been  that  the  defendant  was  bound  to  give  the  plaintiff 
information  refpccting  the  time  when  thefe  goods  could  be  re -fold 
to  the  greatefl  advantage,  there  would  have  been  fome  ground  for 
the  plaintiff's  argument :  but  that  was  not  neceffary ;  and,  indeed, 
it  appears  that  the  plaintiff  mult  have  been  fully  apprifed  of  the 
gradual  rife  of  the  market,  as  he  was  in  the  habit  of  attending  it. 
If  this  were  not  fufficient  to  fatisfy  the  contract  of  indemnity,  no 
other  line  could,be  drawn.  Therefore  I  am  of  opinion  that  there 
fiiould  be  a  new  trial." 

Bulkr,  J.  "  The  meaning  of  the  guarantee  feems  to  me  to  be 
this,  *  I  will  engage  (faid  the  defendant)  that  you  may  fell  the  cot- 
tons for  as  much  as  you  gave  for  them.'  That  is  the  full  extent  of 
the  contract :  if  fo,  it  remains  to  be  inquired  whether  the  plaintiff 
could  have  fold  the  goods  at  an  advanced  price,  and  whether  or 
not  he  has  been  guilty  or*negligence  in  not  having  fo  done.  There 
is  no  doubt  upon  the  evidence  but  that  he  might  have  re-fold 
them  a:  a  confiderable  advance.  But  it  is  objected  that  it  does 
not  appear  that  the  plaintiff  knew  of  the  rife  of  the  market,  and 
that  the  defendant  was  bound  to  give  him  notice  of  it.  To  this  it 
may  be  anfwered,  that  the  plaintiff,  having  engaged  in  a  mercan- 
tile tranfacYion,  and  having  fpeculated  on  the  rife  and  fall  of  the 
market,  was  bound  to  take  notice  of  the  true  ftate  of  it.  In 
fuch  a  cafe  as  this,  where  there  was  a  continued  advance  in  the 
price  for  three  weeks,  it  was  not  neceffary  for  the  defendant  to 
call  on  the  plaintiff  to  re-fell  the  goods.  If  indeed  there  had 
been  a  fudden  rife  in  the  market  for  a  few  hours,  or  for  one  morn- 
ing, and  that  was  known  to  the  defendant  and  not  to  the  plain- 
tiff, the  former  would  not  have  been  difcharged,  unlefs  he  had 
informed  the  latter  who  then  neglected  to  take  advantage  of  it. 
But  here  it  is  clear,  upon  the  evidence,  that  the  plaintiff  might  have 
razde  feme  gains  if  he  had  chofen  to  avail  himfelf  of  the  opportu- 
nity. He  neglected,  however,  to  take  that  opportunity,  and 
ehofe  to  fpeculate  ft  ill  further,  but  that  he  could  not  do  at  the  de- 
fendant's 
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fcndant's  rifk  ;  for  if  he  might  have  profited  by  a  re-fale  of  his 
goods  and  did  not,  that  is  fufiicient  to  difcharge  the  defendant." 
A  new  trial  was  accordingly  granted. 


2(3.   Of  the  Remedy  againft  a  Faclor  or  J  gent  for 
not  Accounting,  and  for  Negligence,  &c. 

Where  goods  are  delivered  to  a  Factch  or  agent  to  be  fold  and 
difpofed  of  for  his  principal,  the  law  implies  a  promife  on  the  part 
of  the  faclor  that  he  will  render  an  account  of  them  whenever 
called  upon  by  the  principal  :  But  if  he  refufe  to  account,  he  is 
liable  to  an  action  of  ajjiimpfit  for  the  breach  of  his  implied  pro- 
mife. (i)  If,  however,  there  be  a  long  and  intricate  account  be- 
tween the  principal  and  his  faclor,  the  proper  remedy  is  by  action 
of  account,  wherein  auditors  are  appointed  by  the  court  to  iufpect 
and  examine  the  accounts  of  the  parties,  and  to  make  all  juft  al- 
lowances, ^k) 

So,  where  a  factor  or  agent  has  actually  received  money  on 
account  of  his  principal  and  refufes  to  pay  it  over,  an  action  of 
indebitatus  ajfutnpfii  lies  againft  him  for  fo  much  money  had  and 
received.  (/) 

So,  where  A.  appointed  B.  his  deputy  to  an  office  ;  and  it  was 
agreed  that  B.  fhould  account  with  A.  for  all  fees,  &c  according  to 
the  table  of  fees  belonging  to  fuch  office,  and  pay  him  three-fourth 
parts  thereof,  and  retain  the  other  fourth  part  for  his  trouble, 
Certain  fees  were  received  by  B.  which  he  .infilled  upon  being 
folely  entitled  to,  becaufe  they  were  not  contained  in  the  table ',  but  it 
was  held,  (w)  that  B.  fhould  account  with  A.  for  all  fees  ascertained 
by  the  table,  according  to  the  table  ;  and  for  all  fees  not  men- 
tioned therein,  according  to  his  receipts,  and  pay  over  three- 
fourths  of  the  whole  to  A. 


(/)   See  I  Salk.  9.    Carth.  So.  S.  C  where  the  promife  nvas  cxprefs.  Bui 
aclions  are  notu  frequently  brought  upon  implied  promifes  only. 

{k)  12  Mod.  517.  Godfrey  v.  Saunders,  3  Wils.  94.  1 17.  JJjc,  Mr. 
Accompt. 

(/)  2  Sho.   301.//.  297.    2  Mod.  263.    Com.  Dig.  tit.  A&ion  of  Af- 
fumpfit.  A.  1. 

(;/k)  Macheno.  Stanyon,  1  Bro.P.C,  133.  Svogd.  Seealfo  Bultlrods  v. 
Gilburn,  2  S'.ra.  1027.  6\  P,   **..  ^<-c  **     (is*?  .<- «  •  '     ^—  .'•'<"- 
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We  are  now  to  confider  in  what  cafes  a  factor  or  agent  is  an- 
fwerable  to  his  principal  for  neglect  of  duty. 

Ira  merchant  directs  his  factor  or  correfpondent  to  infure,  and 
he  elects  doing  fo,  he  is  liable  to  an  a&ion  for  this  neglect  of 
duty, 

Thus,  in  the  cafe  of  Smith  v.  Lafcelfes,  (n)  which  was  an  ac- 
tion on  the  cafe  for  neglecting  to  make  an  infurance  on  the  freight 
of  goous  (hipped  from  Dominica  to  London.  The  fads  were,  that 
the  plaintiff,  being  indebted  to  the  defendant  in  850/.  in  February 
1785  r  orrgnged  to  him  his  interelt  in  the  goods  and  freight,  by 
way  oi  fecurtty  ;  in  which  mortgage  was  contained  a  provifo,  that 
the  deed  fhould  be  void  in  cafe  of  payment  in  Augujl  1785.  In 
Juh  1785,  the  plaintiff  in  a  letter  inclofng  the  bills  of  lading,  de- 
fired  the  defendant  to  procure  an  infurance  on  the  goods  and 
freight,  which  letter  could  not  have  been  received  before  the 
mortgage  became  abfolute.  The  defendant  did  caufe  infurance 
to  be  made  on  the  goods,  though  not  on  the  freight.  At  the 
trial,  proof  was  given  of  a  letter  having  been  received  by  the  de- 
fendant from  the  plaintiff,  but  it  did  not  appear  whether  it  was 
the  letter  in  quefiion. 

A  verdict  having  been  found  for  the  plaintiff,  a  motion  was 
made  to  fet  afide  the  verdict  j  but  the  court  refufed  the  rule,  and 
held,  that  the  plaintiff  was  entitled  to  recover.  Buller,  J.  faid, 
<«  It  is  now  fettled  as  clear  law,  that  there  are  three  inftances  in 
which  fuch  an  order  to  infure  mult  be  obeyed.  Firft,  where 
a  merchant  abroad  has  effects  in  the  hands  of  his  correfpondent 
here,  he  has  a  right  to  expect  that  he  will  obey  an  order  to  infure, 
lxcaufe  he  is  entitled  to  call  his  money  out  of  the  other's  hands 
when  and  in  what  manner  he  pleafes.  The  fecond  clafs  of  cafes 
is,  where  the  merchant  abroad  hag  no  effects  in  the  hands  of  his 
correfpondent,  yet  if  the  ccurfe  of  dealing  between  them  be 
fuch,  that  the  one  has  been  ufed  to  fend  orders  for  infurance,  and 
the  other  to  comply  with  them,  the  former  has  a  right  to  expect 
that  his  orders  for  infurance  will  dill  be  obeyed,  unlefs  the  latter 
give  him  notice  to  difcontinue  that  courfe  of  dealing.  Thirdly, 
If  the  merchant  abroad  fend  bills  of   lading  to  his  correfpondent 

In)  2  Term  Rep.  187.  See  aft  Belancy  v.  Stoddart,  1  Term  Rep.it.  S.P. 
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here,  he  may  engraft  on  them  an  order  to  infure,  as  the  implied 
condition  on  which  the  bills  of  lading  fiiall  be  accepted,  which 
the  other  muft  obey  if  he  accept  them,  for  it  is  one  entire  traufac- 
tion.  It  is  true,  as  it  has  been  obferved,  that  unlefs  fomcthing  luis 
been  held  out  by  the  perfon  here  to  induce  the  other  to  think  that 
he  will  procure  infurance,  lie  (hall  not  be  compelled  to  infure. 
But  if  the  commiffion  from  the  merchant  abroad  confift  of  two 
parts,  the  one  to  accept  the  bill  of  lading  the  other  to  caufe  an 
infurance  to  be  made,  the  correfpondent  here  cannot  accept  it  in 
part,  and  reject  it  as  to  the  reft.  If  fuch  be  the  law  on  this  fub- 
ject,  the  fact  in  this  cafe  is  clear ;  for,  with  regard  to  the  letter, 
there  is  no  pretence  for  faying,  that  any  other  was  received  by 
the  defendant  from  the  plaintiff,  but  that  containing  the  order  of 
infurance,  and  the  jury  have  fo  found  it. 

So,  where  a  merchant  here  had  accepted  an  order  for  infurance, 
and  limited  the  broker  to  too  fmall  a  premium,  in  confequence  of 
which  no  infurance  could  be  procured  ,  the  court  held,  that  the 
merchant  was  liable  to  make  good  the  lofs  to  his  correfpon- 
dent. (0) 

So,  where  a  merchant  directs  his  factor  (p)  or  correfpondent 
to  infure,  and  he  charges  him  with  it  as  if  done,  and  a  lofs  hap- 
pens ;  he  fhall  be  charged  as  infurer  :  but  if  the  factor  employs 
an  agent,  this  equity  will  not  extend  to  that  agent. 

But,  if  an  agent,  to  whom  orders  to  infure  are  fent,  docs  what 
is  ufual  to  get  the  infurance  made,  that  is  fufficient;  (q)  becaufc 
he  is  no  infurer,  and  is  not  obliged  to  get  infurance  at  all  events. 
Thus,  if  he  fend  to  Lloyd's,  and  the  underwriters  refufe  to  take  the 
rifk  at  any  premium  •,  and  he  afterwards  fend  to  get  infurance 
done  at  Neivcajlle,  he  has  done  his  duty,  and  can  never  afterwards 
be  charged  in  this  action  ;  more  efpecially  if  the  plaintiff  adopt 
and  approve  his  acts. 

And  in  order  to  maintain  an  action  on  the  cafe  againft  an  agent 
for  negligence,  the  principal  muft  fhow,  that  the  agent  was  guilty 
either  of  a  breach  of  pofttive  orders,  grofs  negligence,  or  fraud, 

(0)  Wallace  v.  Tdlfair,  2  Term.  Rep.  188.  n.  a. 

(*)  Tickel  v.  Short,  2  Vex.  739. 

\q)  Smith  v.  Cologan,  2  Term  Rep,  188.  n.  a. 
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Thus,  in  the  cafe  of  Moore  v.  Mourgue,  (r)  which  was  an  action 
brought  by  the  plaintiff,  who  was  a  merchant  at  Alicant,  againlfc 
the  defendant,  his  agent  in  London,  for  mifbehaviour,  in  not  in- 
fur:n<r  the  plaintiff's  goods  agreeable  to  his  directions.  The 
goods  were  a  cargo  of  fruit ;  and  by  the  letters  produced  in  evi- 
dence, it  did  not  appear  that  the  plaintiff  had  given  the  defendant 
any  particular  directions  how  or  with  whom  to  iafure  ;  but  only 
generally,  to  infure  the  cargo.  The  defendant  infured  with  the 
London  AjTurance  Office*  who,  in  policies  upon  fruit,  always  put  in 
an  exception,  "  free  from  particular  average."  This  policy  was 
mr.de  therefore  with  that  exception.  The  lofs  was  not  entirely  a 
total  lofs  ;  for  though  the  goods  were  at  firft  under  water,  fome 
were  faved  ;  but  thofe  that  were  damaged  would  not  pay  the  falvage 
of  them.  Upon  the  trial  the  jury  found  a  verdict  for  the  defend- 
ant ;  and  one  of  them  faid,  the  ground  of  their  verdict  v/as,  becaufe 
they  thought  he  had  acted  bona  fide  to  the  bed  of  his  judgment. 

The  plaintiff  moved  for  a  new  trial ;  but  the  court  refufed  the 
rule.  And  Lord  Mansfield,  faid,  "  To  maintain  this  action,  the 
defendant  muil  be  guilty  either  of  a  breach  of  orders,  grofs  negligence, 
ox  fraud.  Now  my  direction  to  the  jury  was  general;  that' if 
they  thought  there  v/as  grofs  negligence,  or  the  defendant  had 
acted  mala  fide,  they  fhould  find  for  the  plaintiff:  If,  on  the  con- 
trary, they  were  of  opinion  that  he  had  acted  bond  fide,  and  to  the 
belt  of  his  judgment,  then  they  mould  find  for  the  defendant.  In 
delivering  their  veidict  they  fay,  they  did  not  think  the  defendant 
guilty  of  gi'ofs  negligence,  or  that  he  acted  mala  fide  :  The  court 
therefore  will  not  fay  fo.  The  plaintiff,  if  he  pleafed,  might  have 
<-iven  orders  to  the  defendant  not  to  infure  at  the  London  Infurance 
Office  \  but  at  fome  other  office  where  this  exception  would  not 
have  been  infilled  on.  But  he  gives  no  directions  at  all.  There- 
fore he  left  it  to  the  difcretion  of  his  correfpondentj  who,  if  he 
meant  no  fraud,  was  at  liberty  to  elect  between  the  underwriters. 
It  feems  the  Exchange  Affurancc  and  the  London  AJfurance  Office 
differ  in  the  form  of  their  policy:  but  though  the  one  runs  a  rifle 
which  the  other  does  not,  the  premium  is  the  fame.  There  could 
be  no  temptation  therefore  to  the  defendant  as  to  his  choice  be- 
tween them.  If  upon  all  the  circumftances,  the  jury  had  found 
for  the  plaintiff,  it  might  have  been  a  caftwhether  the  court  would 

(r)   Cctuj).  470. 

liav» 


Chap.  IV.]         Of  Principal,  Faflor9  and  Agent.         265 

have  granted  a  new  trial.  A  fortiori,  in  a  hard  action,  where,  as 
no  particular  orders  were  given,  there  has  certainly  been  no  breach 
of  orders  ;  where  the  defendant  appears  to  have  acted  bond  fide, 
and  where  theplaintifFhas  himfelf  been  guilty  of  the  firft  omiflion 
in  giving  no  directions  at  all,  there  fcems  to  be  no  ground  for  the 
court  to  interpofe  againft  the  defendant.  Therefore  I  am  of  opi- 
nion the  verdict  ought  to  ftand." 

A   banker  in    London  receiving  bills  from  his   correfpondent* 
in  the  country,  to  whom  they  had  been  indorfed,    to  prefent   for 
payment,  is  not  guilty  of  negligence  in    giving  up  fuch   bills  to 
the  acceptor  upon  receiving  a  check  upon  a  banker  for  the  amount 
although  it  turn  out  that  fuch  check  is  difhonoured. 

Thus,  in  the  cafe  of  Rujfelt  v.  Hanhey,  (s)    where  it  appeared 
that  the  defendants   were   bankers    in   London  in   correfpondencd" 
with  the  plaintiffs,  their  cuftomers  in  the   country  :  that  the  bills 
in  queftion,  which  had  been  indorfed  to  the  plaintiffs  in  the  courfe 
of   negotiation,    had  been  tranfmitted  by  them  to  the  defendants 
in   order    to  obtain  payment  from  the   acceptor,   who  refided  in 
London,  and  to  carry  the  amount  to  the  account  of  the  plaintiffs. 
That  the  defendants  accordingly  tendered  the  bills  to  the  acceptor 
for  payment,  when  he  gave  them  a  che-  k  upon  a  banker  in  London 
for  the  amount,  upon  the  receipt  of  which  check  they  delivered  up 
to  the  acceptor  the  bills  in  queftion.     It  turned  out  that  the  check 
was  difhonoured,  the  perfon  on  whom  it  was  drawn  having  no  ac- 
count with  the  drawer.     Upon    thefe  facts,  which  were  not  dis- 
puted, the  plaintiffs  contended,  that  the  defendants  had  been  guilty 
of  negligence  in  giving  up  the  bills  for  the  check  they  had  received 
in  payment,  without  previoufly  enquiring  whether  or  not  the  check1 
would  be  honoured.     The  defendants  on  the  other  hand  infifted 
they  had  only  done  what  was   ufual  in  the  ordinary  courfe  of  trade 
and  bufinefs  of  bankers,   and  therefore  ought  not  to  be  anfwerable 
for  the  event  j   and  Lord  Kenyon,  Ch.  J.  before  whom  the  caufe  was 
tried,  being  clearly  of  this  opinion,  the  plaintiff's  were  nonfuited. 

A  motion  was  made  to  fet  afide  the  nonfuit  upon  the  ground 
before  ftated.  But  the  court  faid,  "  We  dare  not  even  grant  a 
yule  to  fhow  caufe,  as  it  would  be  putting  the  whole  trade  of  Lon- 

(t)  6  Term  Rrp.  12. 
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don  in  fufpence  pending   it.     There  is  no  ground  to  impute  negli- 
gence to  the  defendants." 

If  an  officer  on  foreign  fervice  fends  in  his  refignation  to  the 
agent  of  the  regiment  for  the  fale  of  his  commiffion,  the  agent 
muft  take  care  to  fecure  to  him  the  purchafe  money. 

Thus,  in  the  cafe  of  Sturdy  v.  Rofs,  (t)  which  was  an  action  of 
afftimpjit  for  money  had  and  received.  The  action  was  brought  by 
the  plaintiff,  who  had  been  an  enfign  in  the  54th  regiment  of  foot, 
to  recover  from  the  defendant,  who  was  agent  to  the  regiment,  the 
fum  of  400/.  and  intereft,  being  the  amount  of  the  fale  of  his  com- 
miffion, on  quitting  the  regiment. 

For  the  plaintiff  it  was  proved,  that  he  being  abfent  in  America, 
doing  duty  with  the  regiment,  had  tranfmitted  to  the  defendant, 
as  agent  of  the  regiment,  his  refignation. 

On  the  other  fide,  it  was  proved,  that  this  refignation  is  delivered 
to  the  colonel  of  the  regiment,  who  accepts  it,  and  fends  in  with 
it  to  the  war  office  a  recommendation  of  the  fucceffor  ;  but  it  was 
itmws  in  evidence,  that  no  commiffion  is  made  out  for  the  fuccef- 
for, without  a  certificate  that  the  money  is  lodged  for  the  purpofe 
of  the  purchafe. 

The  money  had  in  fa£r,  been  paid  to  one  Cuthbert,  who  had 
been  in  the  fervice  of  the  defendant,  and  who,  the  plaintiff  con- 
tended, was  fo  at  the  time  of  the  money  paid  ;  but  the  defendant 
relied,  that  after  the  refignation  was  handed  over  by  him  to  the  co- 
lonel, his  refponfibility  was  at  an  end ;  and  in  the  prefent  inftance, 
Cutbbcrt  having  been  the  private  agent  of  the  colonel,  it  was  fur- 
ther relied,  that  the  money  had  been  paid  to  him  in  that  capacity  ; 
fo  that  if  any  perfon  was  liable  it  was  the  colonel.  Cuthbtrt  bad 
died  info/vent. 

An  army  agent  alfo  gave  in  evidence,  that  when  he  fold  a  com- 
miffion, he  fecured  the  purchafe  money,  unlefs  where  the  parties 
ftttled  it  among  themfelves  •,  and  that  he  had  never  received  the 
refignation  of  any  commiffion  which  another  perfon  had  fold. 

Lord  Kenyotty  Ch.  J.  ruled,  that  where  the  officer  was  abfent  on 

foreign  fervice^  it  was  the  duty  of  the  agent,    when  the  refignation 

was  fent   in   to  him,  to    take  care  that  the   purchafe -money  wa,$ 

properly  fecured  to   him,  as  otherwife  the  fituation   of  officers 

abroad  would  be  fubjedied  to  much  rifk  and  inconvenience  j  that 

(/)  1  Efp.  Rep.  450. 
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in  the  prcfent  infta-ice,  the  defendant  mud  be  confidered  as  adopt- 
ing the  a£b  of  Cuthbert,  and  therefore  liable  for  money  received  by 
him  in  that  capacity.  The  jury  found  a  verdift  for  the  plaintiff* 
for  the  whole  fum  and  intereil. 

"Where  A.  entrufted  B.  with  goods  to  fell  in  India,  agreeing  to 
take  back  from  B.  what  he  fliould  not  be  able  to  fell,  and  allowing 
him  what  he  fhould  obtain  beyond  a  certain  price,  with  liberty 
to  fell  them  for  what  he  could  get,  if  he  could  not  obtain  that 
price.  B.  not  being  able  to  fell  the  goods  in  India  himfelf  left 
them  with  an  agent  to  be  difpofed  of  by  him,  directing  the  agento 
to  remit  the  money  to  himfelf  in  England.  It  was  held,  (v)  that 
A.  could  not  maintain  trover  againft  B.  for  the  goods. 


^dly.  Of  the  Faclor's  Lien  on  the  Goods  >  &c.  of  his  Principal. 

A  fadlor  has  a  lien  on  goods  configned  to  him,  for  the  general 
balance  due  to  him,  as  well  as  for  incidental  charges  attending 
the  particular  goods  in  his  hands:  (w)  But  this  lien  remains  fo 
long  only  as  he  retains  the  poffeffion  of  the  goods  ;  for  if  he  parts 
with  the  pofleflion  he  parts  with  his  lien,  becaufe  it  cannot  then 
be  retained  as  an  item  for  the  general  account,  (w) 

In  the  cafe  of  Drinkwater  v.  Goodwin,  (x)  however,  it  was  held, 
that  a  fadtor  has  a  lien  on  the  price  of  the  goods  in  the  hands  of 
the  buyer  ;  for  though  he  has  not  the  actual  pofleflion  of  them,  yet 
if  he  has  a  power  of  giving  a  difcharge,  or  bringing  an  action,  he 
has  a  right  to  retain  the  money  in  confequence  of  his  lien,  as  much 
as  a  mortgagee  has  by  the  title  deeds  of  an  eftate  in  his  hands, 
though  he  is  not  in  pofleflion. 

But  though  the  general  rule  of  law  be,  that  a  factor  has  a  lien 
on  the  goods  of  his  principal  for  his  general  balance,  yet  this  like 

1 

(v)  Bromley  v.  Coxwell,  2  Bos.  and  Pul.  438. 

(u)  Kruger  v.  Wikocks,  Slmbl.  252.  1  Bur.  494.  1  Bl.  Rep.  104. 
6  Eajl  23  in  nods.  S.  C  See  alfo  Lickbarrow  v.  Mafon,  2  Term  Rep.  63. 
/Ind  the  -very  elaborate  and  learned  opinion  delivered  by  Mr,  Ju  .ice  Duller 
$n  this  cafe  in  the  Houfe  of  Lords ,  as  given  in  6  Eqjl  Rep.  21    n.  a. 

(w)  Fide  Sweet  v.  Pym,  1  Eaji  Rep.  4.         (*)  Coivp.  251. 

other 
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other  general  rules  may  be  controlled  by  the  agreement  of  the  par- 
ties •,  as  if  A.  depofit  goods  with  B.  for  fale,  and  B.  promife 
to  pay  the  proceeds  to  A.  when  fold  ;  B.  has  no  lien  on  thefe 
goods  (if  not  fold)  for  the  balance  of  his  general  account  arifing 
upon  other  articles  •,  the  e::prefs  ftipulation  in  this  cafe  negativing 
the  general  rule  of  law.  (v) 

So,  a  factor  has  no  lien  on  goods  for  a  general  balance,  unlefs 
they  come  into  his  aclual  pofTefTion.  (z)  And  if  a  factor  accept 
bills  drawn  by  his  principal  upon  the  faith  of  confignments  agreed 
to  be  made  by  the  principal  to  the  factor,  and  both  of  them  be- 
come bankrupts  before  a  cargo  configned  come  into  pofieffion  of 
the  factor,  his  aflignees  have  no  property  in  fuch  cargo,  and  can- 
not recover  the  produce  of  it  againft  the  affignees  of  the  principal, 
if  they  have  fold  it  and  received  the  purchafe  money,  (a) 

So,  where  a  trader,  after  a  fecret  a&_of  bankruptcy,  configns 
goods  to  a  factor,  who  advances  money  thereon  j  the  latter  has 
no  lien  on  fuch  goods,  but  mult  deliver  them  up  to  the  affignees 
of  the  bankrupt  trader,  (b) 

So,  if  A.  employs  a  factor  to  fell  goods  he  has  no  lien  upon 
them,  in  refpect  of  any  debt  due  for  other  goods  fold  by  him  in 
his  oivn  name  to  A.  on  the  account  of  another  employer,  previous  to 
his  being  employed  by  A. 

Thus,  in  the  cafe  of  Houghton  and  another  aflignees  of  Jack/on,  a 
bankrupt,  v.  Mathews  znd  another,  (c)  which  was  an  action  of  trover, 
in  which  it  appeared,  that  the  defendants  who  were  brokers  had  on 
the  3d  of  Septemperi'jgg  fold  a  parcel  of  logwood  and  fu (lie  to  Jachfon 
the  bankrupt ;  and  on  the  nth  of  the  fame  month,  a  parcel  of  in- 
digo ;  neither  of  which  parcels  were  paid  for  at  the  time  of  Jack- 
fon's  bankruptcy  ;  the  logwood  and  fuilic  was  the  property  of  a 
perfon  of  the  name  of  Great/jam,  and  the  indigo  of  a  perfon  of  the 
name  of  Dixon  ,-  both  thefe  parcels  had  been  put  into  the  hands  of 
the  defendants  by  the  proprietors,  to  be  fold  by  them  as  brokers, 
and  both  fales  were  effected  in  the  names  of  the  brokers  only,  it 
being  their  practice  lo  fell  in  their  own  name,  where  the  party  for 
whom  they  fold  was  indebted  to  them.     At  the  time  of  fuch  fales, 

(y)  Walker  v.  Birch,  6  Term  Rep.  258.  See  alfo  SkifFken  v.  Wray, 
6  Eqfl  Rep     .71.  {z.)  Kinloch  v-  Craig,  3  1  erm  Rep.   1  19. 

(a)  Kin  och  v.  Craig,  3  Term  Rep.  783.  4  Bro.  P.  C   47.  Sra  ed  S.C. 
(i)  Copland  v.  Stein,  b  Term  Rep,  199.  {c)  3  Bos.and  Pul.  485. 

and 
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and  when  this  action  was  commenced,  there  was  a  balance  due 
both  from  Greatham  and  from  Dixon  to  the  defendants.  Soon 
after  the  above  falcs,  Jack/on,  the  bankrupt,  put  into  the  hands  of 
the  defendants  the  indigo  in  queftion,  to  fell,  as  brokers  ;  no  ad- 
vance being  made  by  them  upon  the  indigo,  nor  any  debt  exifting 
between  the  defendants  and  Jack/on,  other  than  what  was  due  to 
the  former  for  the  goods  of  Greatham  and  Dixon,  purchafed  by 
Jachfon  of  the  defendants,  as  before  mentioned.  Indeed  the  com- 
miffion  to  fell  the  indigo  in  queftion,  was  the  firft  time  the  latter 
had  ever  employed  the  defendants  as  brokers.  While  the  indigo 
in  queftion  ftill  remained  unfold  in  the  hands  of  the  defendants, 
as  brokers,  Jachfon  became  a  bankrupt.  Upon  this  the  plaintiffs, 
as  his  aflignees,  demanded  the  indigo,  and  tendered  payment  of 
any  charges  which  might  have  been  incurred  in  refpect  of  that  ar- 
ticle ;  the  defendants  refufed  to  deliver  it  up;  chiming  a  lien  upon 
it  for  the  debt  due  from  the  bankrupt,  in  confequence  of  the  goods 
of  Greatham  and  Dixon  fold  to  him,  and  which  ftill  remained  un- 
paid for. 

The  court  were  of  opinion,  that  the  defendants  had  no  lien  for 
the  debt  due  to  Greatham  and  Dixon,  and  that  the  aflignees  were 
entitled  to  recover. 

Chambre,  J.  faid,  "  The  queftion  is,  whether  when  a  broker 
receives  goods  to  fell  for  A.  he  is  entitled  to  retain  them  though 
unfold,  after  a  tender  of  all  charges  due  in  refpect  of  thofe  goods, 
on  the  ground  of  a  lien  for  the  price  of  other  goods  fold  by  him 
for  B.  to  A.  under  a  general  authority  from  13.  to  fell,  there 
being  no  general  balance  due  from  A.  to  the  broker,  and 
the  broker  not  having  fold  the  goods  of  B.  under  a  del credere 
cemmiffion  ?  I  ftate  the  queftion  thus,  becaufe  I  conceive  that  in 
the  prefent  cafe,  the  mere  act  of  the  bankrupt  buying  goods  of 
the  defendant  did  not  conftirute  the  relation  of  principal  and  fac- 
tor between  them.  The  demand  of  the  defendant  upon  the  firft 
goods  did  not  arife  out  of  any  courfe  of  dealing  in  the  relation  of 
principal  and  factor,  but  was  as  foreign  to  that  relation  as  if  it  had 
arifen  upon  a  legacv,  or  any  other  fpeci  s  of  debt  the  moft  re- 
mote from  that  courfe  of  dealing.  I  do  not  find  any  authority 
for  faying,  that  a  factor  has  any  general  lien  in  refpect  of  debts 
which  arife  prior  to  the  time  at  which  his  character  of  factor 
commences  ;  and  if  a  right  to  fuch  a  lien  is  not  eftablifhed  by  ex- 
prefs  authority,  it  does  not  appear  to  me  to  fall  within  the  general 
principle  upon  which  the  liens  of  factors  have  b;  lowed,     k 
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feems  to  me  that  the  Hens  of  factors  have  been  allowed  for  the 
convenience  of  trade,  and  with  a  view  to  encourage  factors  to  ad- 
vance money  upon  goods  in  their  pofieflion,  or  which  muft  come 
to  their  hands  as  factors  ;  but  debts  which  are  incurred  prior  to 
the  exiftence  of  the  relation  of  principal  and  factor,  are  not  con- 
tracted upon  this  principle.  And  if  the  lien  now  contended  for 
were  allowed,  inftead  of  inducing  perfons  to  place  goods  in  the 
hands  of  factors,  it  would  operate  the  contrary  way,  fince  it  would 
tend  to  prevent  infolvent  perfons  from  employing  their  creditors 
as  factors,  led  the  goods  entrufted  to  them  fhould  be  retained  in 
fatisfaction  of  former  debts.  If  this  were  the  only  point  in  this 
cafe,  I  fhould  be  of  opinion,  that  the  defendants  were  not  enti- 
tled to  retain  :  but  laying  this  point  out  of  the  queftion,  I  (till  think 
the  debts  due  from  the  bankrupt,  in  refpect  of  the  goods  fold  to 
him,  are  not  to  be  confidered  as  due  to  the  defendants,  fo  as  to 
authorize  them  to  fet  off  fuch  debts,  in  an  action  brought  againft 
them  by  the  bankrupt's  affignees,  and  that  the  defendants  have 
no  property  or  intereft  whatever  in  thofe  debts.  I  never  yet  heard 
of  a  perfon  being  allowed  to  protect  himfelf,  by  fetting  up  debts 
in  reality  due  to  other  perfons ;  or  that  a  factor,  having  no  de- 
mand on  his  principal,  could,  by  tranfact ions  with  a  third  perfon, 
create  a  new  intereft  in  himfelf." 

But  the  aflignee  of  a  policy  of  infurance  on  goods,  (d)  who  be- 
comes fuch  by  the  indorfement  to  him  of  the  bill  of  lading  of  the 
"oods  by  the  confignor,  after  he  had  directed  his  correfpondent 
to  make  the  infurance,  takes  it  fubject  to  the  lien  of  the  corref- 
pondent of  the  confignor  for  his  general  balance ;  and  can  only 
claim,  fubject  to  that  lien,  the  money  received  on  fuch  policy  by 
the  broker,  in  whofe  hands  it  was  depofited  for  that  purpofe  by 
the  correfpondent.  But  the  broker  has  no  fub- lien  on  the  policy 
for  the  general  balance  of  his  own  account  with  fuch  correfpon- 
dent, if  he  knew  at  the  time  that  the  policy  was  effected  for  another 
perfon. 

So,  where  a  principal  gives  notice  to  his  factor  (<?)  of  an  intend- 
ed consignment  of  a  fhip  to  him  for  the  purpofe  of  fale,  and  in 
confequence  draws  bills  on  him,  which  the  factor  accepts  j  and 
afterwards  the  principal  dies  j  but  his  executors  direct  the  captain 

(d)  Man  v.  ShifFner,  2  Eajl  Rep.  523. 

(e)  Hammonds  v.  Barclay,  2  Eajl  Rep.  227. 

of 
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of  the  (hip  to  follow  his  former  orders  ;  who  thereupon  deliver* 
the  (hip  into  the  pofTefF.on  of  the  factor,  who  fells  the  fame  ;  it 
was  held,  that  the  factor  has  a  lien  upon  the  proceeds  as  well 
for  the  amount  of  money  difburfed  by  him  for  the  necefTary  ufe  of 
the  fliip  on  its  arrival,  and  for  the  acceptances  by  him  actually 
paid,  as  for  the  amount  of  his  outftanding  acceptances  not  then  due. 


4thly.    In  what  Cafes  a  Faclor  or  Agent  is  not  entitled  t§ 
recover  for  Commijfion>  or  Money  paid,  &c. 

In  the  cafe  of  Hereford  v.  Powell,  (/)  it  was  ruled  by  Holt,  Ch. 
J.  "  That  where  a  factor  abroad  deferves  money  for  factorage, 
he  cannot  bring  an  action  for  his  factorage,  unlefs  the  principal 
refufe  to  come  to  account  ;  and  if  it  appears  that  the  factor  hath 
money  in  his  hands,  he  may  detain,  and  cannot  bring  an  action 
for  his  factorage  :  but  if  he  were  directed  to  veil  all  the  produce 
of  the  adventure  in  wines,  or  other  goods,  then  he  might  bring  an 
action  for  his  factorage,  becaufe  he  cannot  detain,  and  hath  no 
other  remedy. 

So,  a  factor  or  agent  fhall  not  have  any  falary  allowed  him 
where  he  acts  againlt  the  interefl  of  his  principal,  (g) 

So,  a  broker  who  contracts  with  others  for  the  fale  of  flock  at 
a  future  day  by  the  authority  of  his  principal,  who  afterwards  re- 
fufes  to  make  good  the  bargain,  cannot,  by  paying  the  difference 
to  fuch  third  perfons,  maintain  an  action  on  an  implied  ajfumpfit 
•gainft  his  principal  for  the  amount ;  fuch  payment  being  confi- 
4ered  voluntary  for  which  no  action  can  be  maintained,  {h) 

If)  Holt's  Rep.  467. 

(g)  Maxwell  v.  Sharp,  H.  M.  S.  S.  See  alfo  3  Bro.  P.  C.  339.  B«0  id. 

\k)  Vuk  Child  v.  Morley,  8  Term  Rep.  610. 
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CHAPTER  V. 


OfContracls  by  Agents  of  Government,   &c. 


AN  officer  appointed  by  government,  treating  as  an  agent 
for  the  public,  is  not  liable  to  be  fued  upon  a  contract 
made  by  him  in  that  capacity,  unlefs  he  make  an  abfolute  and 
unqualified  undertaking  to  be  per/anally  refponfible. 

Thus,  in  the  cafe  of  Macbeath  v.  Haldimand,  (a)  which  was  an 
action  upon  promifes  againft  the  defendant,  as  agent,  for  work  and 
labour.  The  caufe  was  tried  before  Buller,  Juft.  and  at  the  trial  a 
verdict  was  found  for  the  defendant,  by  the  direction  of  the  learned 
Judge,  under  the  following  circumftances,  which  were  reported 
to  the  Court  of  Kings  Bench,  upon  a  motion  for  a  new  trial. 

In  the  year  1779,  the  defendant  being  governor  of  Quebec, 
appointed  Captain  Sinclair  to  the  command  of  a  fort  called  Michili- 
makinac,  fituated  upon  the  lake  Huron,  in  the  province  of  Canada. 
On  the  17th  Augi'J}  1779,  the  defendant  tranfrr.itted  certain  in- 
structions to  Sinclair  refpecting  the  government  of  the  fort,  in 
which  he  faid,  "  You  are  to  pay  great  attention  to  the  Indians 
"  reforting  to  Michilimakinac,  or  furnifhed  with  neceffaries  from 
"  thence.  Endeavour  to  preferve  them  in  good  humour  •,  and 
"  attach  them  by  every  means  in  your  power  to  the  king's  intereft. 

In  a  further  part  of  the  fame  inftru£tions,  he  added, 
"  You  will  draw  bills  of  exchange  for  defraying  the  contin- 
"  gencies  incident  to  that  poft,  in  the  manner  practifed  by  Ma- 
fl  jor  Dc  Pex/ler,  (an  officer  on  whom  that  command  had  been  be- 
11  fore  conferred,)  taking  care  to  moderate  and  reduce  thofe  ex- 
"  pences,  as  far  as  can  be  done  without  injuring  the  king's  fer- 
«  vice." 

(a)  I  Term  Rep.  172.  No.'c,  the  rule  of  laiu  which  is  laid  down  in  (hk. 
cafe  applies  equally  whether  the  cotilraB  be  by  parol  or  by  deed,  Vide  Unwin 
v,  Wolfeley,  lb,  674. 

For 
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For  fome  time  Sinclair  employed  one  Grant  to  distribute  pre- 
fents  among  the  Indians,  and  to  procure  military  (Tores,  &c.  for 
the  ufe  of  the  garrifon  ;  and,  to  defray  thefe  and  other  expences, 
drew  bills  of  exchange  upon  the  governor,  accordir^  to  his  in- 
ftru&ions.  When  thefe  accounts  came  to  the  defendant  he  nude 
objections  to  feveral  of  the  articles  as  unneceffary  an  I  exhorbitant ; 
and  foon  after  recommended  the  plaintiff  to  Sinclair  by  a  letter 
dated  the  io"thof  May  1782,  of  which  the  following  is  an  ex- 
tract : 

"  Upcn  an  examination  of  the  accounts  accompanying  your 
Cl  late  drafts,  for  expences  incurred  at  Michilimakirtac,  the  arti- 
M  cles  are,  in  general,  charged  at  prices  exceeding  all  bounds  of 
"  moderation." 

"  Upon  comparifon  of  the  prices  made  here,  the  advanj  ige 
"  taken  of  the  rieceffities  of  the  Crown  by  the  traders  at  Michili- 
tf  makinacy  is  fhamefully  obvious  ;  and  it  is  more  io  in  the  ac- 
11  count  of  Mr.  Grant,  who  appears  to  be  an  agent  for  gov^rn- 
ft  ment,  than  in  any  other  particular. 

"  Perfuadcd  that   ycu  have   fupplied  your  wants   from   thofc 
e<  traders  in   whom  you  have  had  the  grcateft  reafon    to  confide, 
*'  I  find  there  ib  but  little   to  be  expected   from  any  of  them    re- 
"  fiding  at   that  poft ;   which  induced  me  to  make  enquiry  if  any 
,c   perfon  could  be  found  here  more  worthy  of  the  public  confi- 
**  dence.      A  Mr.  Macbeath,  who  will  deliver  this  letter,  and  who 
•'  has  juft  made  application  for  a  p.=  fs,  was  mentioned    to  me  as 
"  a  man  of  known   and  eftablifhed  integrity  ;  and,   upon  a  more 
•'  particular  enquiry,  I  find  that  he  has  always,   both  here  and  in 
u  the   upper  country,  merited  that  character.     I   have  propofed 
M  to  him  to  fupply  the  Crown  with  fuch  quantities  of  Indian  corn 
*f  and  greale  as  may  be  wanted  for  the  neceffary  purpofes  at  that 
*(  poft;   and    likewife  all  other   articles  which    (hall   occafion  illy 
"  be  wanted  in  the  engineer   department,  which  he  has  under- 
u  taken  to  do  for  10/.  per  cent,  on  the  market  prices  at  the  place, 
"  (cofts  and  charges)  ;  a  profit   which  appears  to  be  reasonable, 
"  inafmuch  as  it  is  greatly  under  that  hitherto  charged." 
(After  fome  orders  given  relative  to  the  plaintiff,) 
•«  Thefe  in ftr unions,   and   all  others  th  t  coiicwn  the  intereft 
u  of  the  Crown,  I  am  peifuaded  that  you  will  cheerfully  give  him." 

A  letter  frcnxtlie  defendant  to  the  plaintiff,  dated  May  17th, 
1732  : 
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"  Having  thought  it  fit  to  direct  Lieutenant  Governor  Sinclair, 
t(  commanding  the  poft  of  Miebilmakinac,  to  employ  you  in  fup- 
"  plying  fuch  quantities  of  corn  and  greafe,  and  all  other  articles, 
*(  as  fhall  be  wanted  for  the  ufc  of  the  Crown  at  that  poft,  in  con- 
"  fequence  of  your  offer  to  furnifh  the  fame  at  the  rate  of  10/. 
•*  per  cent,  on  the  cofts  and  charges  here  and  to  Michilmakinac,  for 
"  all  articles,  (corn  and  greafe  excepted),  and  thefe  at  the  fame 
rate  where  they  fhall  be  purchafed,  for  which  fufiicient  vouchers 
are  to  accompany  your  accounts.  You  are  therefore  hereby 
"  directed  to  make  applications,  from  time  to  time,  to  Lieutenant 
<l  Governor  Sinclair  for  fuch  directions,  information,  and  af. 
"  fiftance,  as  will  beft  enable  you  to  execute  that  bufinefs  to 
*'  the  greateft  advantage  for  the  public  interest,  as  your  continuing 
«'  in  this  employ  wul  entirely  depend  upon  your  conduct  there- 
«  in.*' 

Several  fpecial  orders  were  proved  from  Sinclair  to  the:  plaintiff, 
for  fupnlying  particular  articles,  amongft  which  was  the  follow- 
ing, dated  j  it  of  Auguft  1782  : 

"  You  will  be  pleafed  for  the  future,  without  any  requifitions 
"  in  form,  to  provide  for  the  different  fervices  of  the  poll,  in  the 
11  manner  least  expenfive  to  government,  and  ft  ill  equal  to  the  ne- 
*«  ceffities  of  the  different  departments." 

In  purfuance  of  thefe  orders,  the  plaintiff  furnifhed  articles  to 
a  confidcrable  amount.  But  when  his  bills,  at  the  top  of  which 
was  prefixed  "  Government  debtor  to  George  Macbeath,  for  fun- 
"  dries  paid  by  order  of  Lieutenant  Governor  Sinclair"  were 
fent  to  the  defendant  at  Quebec,  he  made  objections  to  leveral  of 
the  articles,  as  being  unrcaionable,  and  furnifhed  contrary  to  fub- 
fcquent  instructions. 

Afterwards,  on  the  2d  of  July  1784,  Mathews  (the,  defendant's 
fecretary,,  wrote  the  following  letter  to  Meflrs.  Dobie  and  For- 
fxth,  who  were  agents  for  the  bill-holders  : 

"  I  am  commanded  by  his  Excellency  General  Haldimand,  to 
"  acquaint  you,  that,  in  confequence  of  instructions  from  the 
"  Lord's  CoinmifTioners  of  his  Majesty's  Treafury,  in  arifwer  to 
"  a  reprefentation  made  ov  him  to  their  Lordfhips,  concerning  the 
" bills  drawn  upon  him  by  Lieutenant  Governor  Sinclair,  in  the 
"  year  1 7 >5 2 ,  which  he  thought  it  neceffary  to  refufe  payment 
«  o»;  his  Exceikncy,  in  coniormity  with  tl  e  offer  which  he  m  ide 

*6  *«  to 
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M  to  the  holders  of  the  faid  bills  in  the  year  1782,  is  dill  willing  to 
"  pay  fuch  parts  of  the  charges,  for  which  the  ftid  bills  were 
u  drawn,  as  at  that  time  appeared  upon  examinatiqn  to  be  rea- 
«  fonable."' 

(After  dating  the  amount  of  goods  furnifhed  for  the  engineer 
department  to  the  valt*e  of  9266/.  $s.  \\d,  which  the  Governor 
was  willing  to  pay,  the  letter  proceeded  thus  :) 

«  His  Excellency  will  alio  pay  for  all  the  goods  or  utenfils 
"  furnifhed  for  the  engineer  department,  fo  far  as  they  fhall  ap- 
M  pear  to  be  charged  at  reafonable  prices,  to  be  afcerrained  by 
•'  merchants  appointed  for  that  purpofe  by  his  Excellency  and 
*.'  the  holders  of  the  bills.  And  he  will  further  pay  for  the  la- 
"  bour,  fo  far  as  the  accounts  thereof  fhall  appear  to  be  pro- 
•«  perly  vouched.  But  with  regard  to  the  charges  for  the  hire 
««  of  horfes  and  carts,  his  Excellency,  from  the  exorbitance  of  the 
«*  charge,  will  have  nothing  to  do  therewith,  leaving  neverthe- 
"  lefs  to  the  complainants  to  take  fuch  methods  to  procure  rc- 
"'  drefs  therein,  as  they  fhall  think  proper. 

«  With  refpect  to  the  Indian  department,  his  Excellency  will 
«  pay  fuch  part  of  the  articles  as  compofe  the  accounts,  for  which 
"  the  bills  were  drawn,  as  were  not  purchafed  contrary  to  his 
«  orders  to  Lieutenant  Governor  Sinclair,  dated  22d  of  Augujl 
"  1 73 1,  and  e^cep^  alfo  for  the  artieles  furnifhed  by  Lieutenant 
"  Governor  Sinclair  himfelf ;  whicn  his  Excellency  will  not  pay, 
f*  as  they  were  received  from  the  Indians,  in  expectation  of  bein"- 
"  well  repaid  by  the  prefents  which  they  afterwards  received 
*<  from  the  king's  fiores." 

(The  letter  then  itated  the  account  of  Indian  expences,  amount- 
ing to  12,715/.  ox.  lad.,  and  concluded  by  faying,) 

"  You  will  therefore  fee  by  the  foregoing  ftate,  that  the  fum 
"  propofed  by  his  Excellency  General  Haldimand,  to  be  imme- 
"  diat:Iy  paid,  amounts  to  21,081/.  14/.  1 1  \d.9  Neiv-Tork  cur- 
11  rency." 

The  bills  which  Sinclair  drew  in  favour  of  the  plaintiff  were 
draws  on  the  defendant  ar  Governor  and  Commander  in  Chief. 

The  plaintiff  finding  that  all  thefe  bills  drawn  by  Sinclair,  and 
indorfed  by  himfelf,   which  were  to  a  much  greater  amount  than 
the  ..^ve-mentioned  fum,  would  not  be  accepted  by  the  defend- 
ant, received  a  partial  payment  from  him,  with  a  provifo,  that  it 

T  *  fhould 
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ftiould  not  prejudice  his  claim  for  the  remainder,  to  recover  which 
was  the  object  of  the  prefent  action.   The  plaintiff  remained  in  hi$ 

poft  till  1785. 

It  was  acknowledged,  at  the  trial  and  in  court,  that  all  the  ac- 
counts had  been  fubmitted  to  a  board  of  officers  by  the  defend- 
ant, for  them  to  examine  and  report  what  charges  ought  to  be 
allowed,  and  that  the  fum  adjudged  by  them  to  be  due,  which 
fell  very  fhort  of  the  plaintiff's  demand,  had  been  paid  by  the 
treafury. 

Bu'ler,  J.  after  reporting  the  above  facts,  faid  that  he  had  beers 
of  opinion  at  the  trial  that  the  goods  in  queftion  having  been  fup- 
plied  for  the  ufe  of  government,  and  the  defendant  not  having  per- 
sonally undertaken  to  pay,  the  plaintiff  ought  to  be  nonfuited: 
that  it  appeared  to  him  that  the  plaintiff  had  acted  with  the  de- 
fendant folely  in  the  character  of  Commander  in  Chief,  confidering 
him  as  the  agent  of  government :  that  all  the  letters  imported  it 
to  be  a  tranfaction  on  the  part  of  government ;  and  that  the  ac- 
counts confirmed  it.  But  the  plaintiff's  counfel  appearing  for 
their  client  when  he  was  called,  he  left  the  queftion  to  the  jury, 
telling  them  that  they  were  bound  to  find  for  the  defendant  in, 
point  of  law.  And  upon  their  afking  him  whether,  in  the  event  of 
the  defendant's  not  being  liable,  any  other  perfon  was,  he  told 
them  that  was  no  part  of  their  confideration  ;  but,  being  willing 
to  give  them  any  information,  he  added,  that  he  was  of  opinion 
that  if  the  plaintiffs  demand  were  juft,  his  proper  remedy  was  by 
a  petition  of  right  to  the  Crown.  On  which  they  found  a.  verdict; 
for  the  defendant. 

The  rule  for  granting  a  new  trial  was  moved  for  on  the  ground 
<?-<  mifdirectionof  the  Judge  upon  two  points. 
'  lft.  That  the  defendant  had,  by  his  own  conduct,  made  himfelf 
peifonally  liable,  which   queftion  fhould  have   been  left  to  the 
jury. 

idly,  That  the  plaintiff  had  no  remedy  againft  the  Crown  by  a 
•petition  of  right,  on  the  fuppofition  of  which  the  jury  had  been  in- 
duced to  give  their  verdict. 

Lord  Mansfield,  Ch.  J.  declared  that  the  Court  did  not  feel  it 
ueceffary  for  them  to  give  any  opinion  on  the  fecond  ground. 
His  Lordftip  faid,   »  that  great  difference  had  ajifea  ftnee  the  rc- 

yolntwfi 
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volution  with  refpect  to  the  expenditure  of  the  public  money.  Be- 
fore that  period,  all  the  public  fupplies  were  given  to  the  king, 
who,  in  his  individual  capacity  contracted  for  all  expences.  He 
alone  had  the  difpofition  of  the  public  money;  but  fince  that  time, 
the  fupplies  have  been  appropriated  by  parliament  to  particular 
purpofes,  and  now  whoever  advances  money  for  the  public  fer- 
vice  trufts  to  the  faith  of  parliament. 

That  according  to  the  tenor  of  Lord  Somers's  argument  in  the 
banker's  cafe,  though  a  petition  of  right  would  lie,  yet  it  would 
probably  produce  no  effect.  No  benefit  was  ever  derived  from  it 
in  the  banker's  cafe  j  and  parliament  was  afterwards  obliged  to 
provide  a  particular  fund  towards  the  payment  of  thofe  debts. 
Whether,  however,  this  alteration  in  the  mode  of  diftributing  the 
fupplies  had  made  any  difference  in  the  law  upon  this  fubject,  it 
was  unneceffiry  to  determine  ;  at  any  rate,  if  there  were  a  recovery 
againft  the  Crown,  application  mult  be  made  to  parliament,  and 
it  would  come  under  the  head  of  fupplies  for  the  year. 

In  (howing  caufe  againft  the  rule,  the  counfel  for  the  defend- 
ant allowed  that  a  perfon,  acting  in  a  public  fituation  under 
government,  might,  by  his  own  conduct,  make  himfelf  perfonally 
liable  for  contracts,  for  which,  from  the  nature  of  his  office,  he 
would  not  otherwife  be  anfwerable.  But  the  plaintiff  fhould 
make  out  a  very  ftrong  cafe,  in  order  to  induce  the  Court  to  be- 
lieve that  fuch  was  the  agreement.  As  if  a  perfon,  refiding  at  a 
diftance  abroad,  abfolutely  refufed  to  treat  with  the  government, 
but  chofe  rather  to  rely  upon  the  perfonal  fecurity  of  the  governor, 
who  was  upon  the  fpot,  and  who  was  willing  to  treat  upon  thofe 
conditions.  But  they  contended  in  this  cafe  that  the  defendant 
had  acted  avowedly  as  the  agent  of  government,  and  did  not  in- 
tend to  make  himfelf  perfonally  refponfible. 

In  fupport  of  the  rule,  it  was  contended  that  the  evidence  which 
was  produced  at  the  trial  was  fuch  as  ought  to  have  been  left  to 
the  jury  to  determine  whether  the  defendant  had  not  made  him- 
felf perfonally  liable. 

In  general,  a  commanding  officer  is  not  anfwerable  for  (tores 
and  other  articles  furnifhed  notorioufly  for  the  ufe  of  government, 
but  there  is  no  doubt  that  he  may  become  fo  by  his  own  conduct. 
Here  the  plaintiff  was  directed  by  the  defendant  to  obey  the  or- 
ders of  Lieutenant  Governor  Sinclair.  Every  article  which  he 
furnifhed  was  in  obedience  to  Sinclair's  commands ;  and  Sine/air 
himfelf  was  inftructed  to  draw  bills  for  the  payment  ef  thofe  ar- 
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tides,  not  on  the  government,  or  on  any  official  paymafter,  which 
■would  have  afforded  a  ttrong  prefumption  in  ditcharge  of  the  de- 
fendant's liability,  but  his  orders  were  to  draw  on  the  defendant 
himfelf. 

The  whole  queftion  therefore  fhould  have  been  left  to  the  jury, 
vhcfe  conduct  proved  that  they  entertained  doubts  upon  it,  till 
they  were  informed  that  the  plaintiff  had  his  remedy  againft  the 
Crown. 

But  if  there  be  no  remedy  in  the  form  of  a  petition  of  right 
sgainft  the  Crown,  on  account  of  the  appropriation  of  the  fup- 
plies  fince  the  revolution,  and  the  public  is  to  be  confidcred  as 
the  real  debtor,  then  there  was  no  other  perfon  againft  whom 
this  demand  could  fo  properly  be  urged  as  againft  the  defendant^ 
who  reprefented  and  acted  as  oftenfible  agent  for  the  public  in  this 
tranfacticn. 

The  Court,  however,  determined  that  the  defendant  having 
contracted  with  the  plaintiff  merely  as  the  agent  of  government, 
was  not  perfnally  liable.  And  Lord  Rlansfidd,  Ch.  J.  faid,  "  The 
only  queiticn  before  the  Court  is,  whether  the  chfci^hmt  be  li  .ble, 
or  not  in  this  action  ?  if  he  be,  the  plaintiff  muft  recover  •,  if  not, 
no  confidevation  rcfpefting  the  plaintiff's  remedy  againft  any  othe? 
pmy  can  induce  the  Court  to  make  him  fo. 

There  is  no  colour  to  fay  that  he  is  liable  in  his  character  of 
Commander  in  Chief. 

In  a  late  cafe  which  was  tried  before  me,  where  one  Savage- 
brought  an  action  againft  Lord  North,  asFirft  Lord  ot  the  Treafury, 
in  order  that  he  might  be  reimburfed  the  ejfpencee  which  he  had 
incurred  in  raifing  a  regiment  for  the  fervice  of  Government,  I 
held  that  the  action  did  not  lie. 

So  in  another  ctfz  of  Lu'.terJch  againft  Halfey,  which  was  an 
action  brought  againft  the  defendant,  who  was  a  commiffary,  fo>: 
the  fupply  of  forage  for  the  amy,  and  by  whom  the  plaintiff  had 
been  employed  in  that  iervice,  the  commiffary  was  held  not  liable. 

In  the  prefent  cafe  't  was  notorious  that  the  defendant  did  not 
perfonaliy  contract  ;  the  plaintiff  knew  at  the  time  that  he  fur- 
niihed  ihe  it  ores,  that  the.j  were  for  the  ufe  cf  government ;  and 
he  afterwards  made  government  debtor. in  bis  'mils. 

But  it  has  been  urged  that  the  defendant  made  himfelf  liable; 
after»the  debt  was  Contracted.  In  my  opinion  there  is  no  ground 
for  fuch  an  argument :  the  evidence  does  not  warrant  it, 

The* 
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Then  it  was  objected,  that  whether  the  defendant  had  made 
himfelf  liable  or  not,  was  a  queflion  which  ought  to  have  been 
left  to  the  jury  to  decide.  But  there  was  no  evidence  which  was 
proper  for  their  confideration  ;  for  the  evidence  confiding  alto- 
gether of  written  documents  and  letters,  which  were  not  denied, 
the  import  of  them  was  matter  of  law  and  not  of  facV' 

AJbhurfii  J.  faid  M  In  great  queflions  of  policy  we  cannot  ar- 
gue from  the  nature  of  private  agreements.  But  even  in  thef« 
cafes  the  queflion  mult  be,  what  was  the  meaning  of  the  parties 
at  the  time  of  entering  into  the  contract  ? 

A  perfon  adling  in  the  capacity  of  an  agent,  may  undoubtedly 
contract  in  fuch  a  manner  as  to  make  himfelf  perfonally  liable  ; 
and  that  brings  it  to  the  true  queflion  here,  namely,  whether, 
from  any  thing  that  paffed  between  the  parties  at  the  time,  it  was 
underftood  by  them  that  the  plaintiff  was  to  rely  upon  the  per- 
gonal fecurity  of  the  defendant  ?  But  nothing  appears  from  the 
evidence  in  this  cafe  to  warrant  fuch  a  conclusion.  Government 
was  made  debtor;  and  it  is  evident  that  the  plaintiff  looked  to 
them  for  payment :  for  he  fir  ft  made  application  to  the  treafury, 
and  his  demand  againft  the  defendant  was  only  an  after  thought, 
when  he  found  he  could  not  obtain  the  money  in  any  other  way. 
Then  it  feems  to  me  that  there  is  nothing  in  this  tranfaction  to  fix 
the  defendant,  or  to  fhow  that  the  plaintiff  confidered  him  as  his 
debtor  at  the  time  that  the  credit  was  given. 

Great  inconveniencies  would  refult  from  confidering  a  governor 
or  commander  as  perfon.illy  refponfible  in  fuch  cafes  as  the  pre- 
sent. For  no  man  would  accept  of  any  office  of  tru \  under  go- 
vernment upon  fuch  conditions.  And  indeed  it  has  frequently- 
been  determined  that  no  individual  is  anfwerable  for  any  engage- 
ments which  he  enters  into  on  their  behalf. 

There  is  no  doubt  but  the  Crown  will  do  ample  juftice  to  the 
plaintiff's  demands,  if  they  be  well  founded." 

So,  a  captain  of  a  troop  is  not  pevfonally  liable  for  meat  or  fo- 
rage fupplied  for  his  troop  during  his  abfence  on  duty,  though 
ordered  by  his  clerk,  unlef's  he  actually  receives  the  l'ubfiltence 
money  from  Government,  or  makes  an  abfolute  promife  to  be 
anfwerable  perfotiaily. 

Thus,  in  the  cafe  ofMyrifer.  Beaviry  (/>)  which  was  an  action  of 

ojlttnjfit  for  goods  fold  and   delivered.     The  defendant  was  major 

(I)    I  Eajl  Rip.  135. 
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and  captain  of  a  troop  in  the  Hants  regiment  of  fencible   cavalry. 
The   defendant  was   a  butcher  cf  Brighton,  where  the  troop  was 
quartered.     The  a£tion  was  brought'  to  recover  the  value  of  meat 
furnifhed  for  the   ufe  of  the  troop  between  the  25  th  of  January 
and  the  22d  of  February  1800.     Previous  to  the  firft  mentioned 
period,   the  defendant  had   the  command   of  his   own    troop,  at 
BrightQtts  and  had  employed  a  ferjeant  in  the  troop,   of  the  name 
ef  Bedford,  to  act  as  his  clerk  in  providing  for  the   fubfiftence  of 
the  troop,  which  it  is  the  duty  of  the  captain  to  do  :  and,  under 
the  defendant's  orders,  Bedford  had  from  time  to  time  given  orders 
for  and  fuperintended  the  delivery  of  tl  a  meat  ;  and  while  the  de- 
fendant remained  with  the  troop,    he  had  himfelf  regularly  paid 
the  plaintiff  his  bill  monthly,  and  the  account  was  admitted  to  be 
fettled  up  to  the  24th  of  January.     At  that  period  the  defendant 
was  detached  wi  h  a  fmall  party   to  command  at  Arundel,  about 
20  miles  off,  the  greateft  part  of  the  regiment  remaining  at  Brighton* 
under   the  command  of  the  colonel.      On   the  defendant's  depar- 
ture, the   actual  command  of  his  troop  devolved   upon  Mr.  Hunt^ 
the  fir  it    lieutenant,  though  they  were  (till  fubje£t   to  the  defend- 
ant's military   orders,  and  all  military  reports  and  returns  of  the 
troop  were  made  firft  to  him,   and  from   him  to    head  quarters. 
After  the  defendant's  departure  from  B  ighton,  ferjeant  Bedford  re- 
ceived his  orders  from  Lieutenant   Hunt  for  the  fubfiftence  of  the 
men,   and  received  money  from   him  for   fuch  purpofes,  and   was 
employed  by  him,  as  he  had   before  been  by  the  defendant  when 
he  was  prefent,  to  five  orders  for  and  fuperjntend.  the   delivery  of 
the  meat,  which  he  did  in  the  fame  manner  aa  before  ->  bat  it  did 
not  appear  that  fuch  change  of  his  authority  was   made  known 
to  the   plaintiff,    who   continued  to  fupply  meat    as   before.     On. 
the  20th  of  February,  and  before  the   ufual  time  for  fettling  the 
plaintiff's  bill,  Lieutenant  Hunt,  who,  befides  his  command  in  the, 
troop,  was  alfo   paymafter  of  the  regiment,  abfeended,    without 
fettling  any  of  bis  regimental  accounts,  and   leaving  this  demand, 
among  others,  unfatisfied.     It  appeared  to  be  the  courfe  of  the  fer- 
Aice,    that    a   certain    allowance   is  made   by  Government  to   the 
captain  of  every  troop  for  the  fubfiftence  of  the  men,  upon  which 
he  derives  an  allowed  profit  to  himfelf,    and  to  which  he  was  ftill 
entitled  during  his  abfence  on  the  detached  command  at  Arundel. 
This  fubfiftence  money   is  iflued  every  month  from  the  agent  of 
the  regiment  to  the  paymafter  in  advance,  by  whom  it  is  paid  over 
to  the  captains  of  troops,  who  draw  upon  the  paymafter   for  it,  at 
>heir  pleafure.     'I  he  agent  of  the  regiment  regulates  the  amount 
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of  the  monthly  iflue  to  the  paymafler  by  the  mufter-rolls,  and  the 
bills  which  have  before  been  fent  in,  and  thefc  are  figned  by  the 
c.p  ain  of  the  troop,  while  he  is  in  the  actual  command  j  but  dur- 
ing the  period  in  queftion,  in  which  the  plaintiff's  bill  accrued, 
returns  of  this  nature  wer^.  figned  by  Hunt,  and  fent  in  to  the  pay- 
office  :  and  this  allowance  v  as,  in  the  <_ourfe  of  the  fervice,  reT 
ceived  by  Hunt,  but  was  not  in  fact  paid  over  by  him  to  the  de- 
fendant during  the  period  that  he  was  in  the  actual  command  of 
the  trocp.  The  paymafter  is  recommended  by  the  colonel  of  the 
regiment,  and  approved  by  the  king,  to  whom  he  gives  a  bond  to 
perform  the  duties  ot  his  office,  and  account  faithfully,  and  to  reT 
pay  the  furplus,  if  any,  in  his  hands.  For  fome  days,  at  the  latter 
end  of  January  and  beginning  of  February,  the  colonel  was  ab- 
fent  from  the  regiment,  and  during  that  time  the  principal  com- 
mand devolved  upon  the  defendant,  as  major  and  next  in  fe- 
niority,  who  came  over  to  and  refided  at  Brighton,  but  Hunt 
ftili  continued  to  have  the  actual  command  pf  the  defendant's 
iroop. 

The  Court  faid,  "  It  is  an  undifputed  fact  that  the  defendant 
was  not  in  the  actual  command  of  his  troop  during  any  period  of 
ihc  time  when  this  demand  accrued  ;  but  the  command  had  de- 
volved upon  another  officer,  who  was  next  in  feniority.  The  de- 
fendant neither  gave  the  orders  for  the  provifions,  nor  had  he  any 
authority  to  do  fo.  It  is  true  that  the  ierjeant  acted  at  fir  ft  by  the 
defendant's  orders  ;  but  lie  is  not  to  be  confidered  as  the  agent  of 
a  private  individual ;  it  was  plain  that  he  acted  as  agent  for  what- 
ever officer  happened  to  have  the  command  of  the  troop.  The 
defendant  has  never  received  any  money  from  Government  for 
this  purpofe  ;  but  the  money  was  received  by  Hunt,  who  was 
next  in  command,  as  well  as  paymafter,  and  by  whom  it  ought  to 
have  been  paid  over.  So  that  on  the  whole  there  appears  to 
be  no  ground  for  fixing  the  defendant  with  a  liability  in  this 
cafe." 

So,  the  captainof  a  troop  for  which  forage  was  furnifhed  by  the 
prders  of  a  clerk  appointed  by  fuch  captain,  is  not  liable  in  an 
action  for  money  had  and  received  for  fuch  forage,  though  prefent 
with  the  troop  at  the  time  ;  it  net  appearing  that  he  h  .d  received 
any  money  for  this  purpofe  from  the  paymafter,  to  whom  it  is 
iflued  by  Government,  and  upon  whom  the  captain  is  entitled  to 

draw 
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draw  for  a  certain  fum,  regulated  by  the  returns  of  the  preceding 
month. 

Tlius,  in  the  cafe  of  Rice  v.  Chute,  [c]  which  was  a  fimilaradYron 
to  the  laft ;  and  the  plaintiff's  demand  was  for  forage  fuppiied  by 
him  at  different  times  to  the  Ha  >  pjhir*  fcncible  cavalry,  at  Brighton, 
from  the  15th  of  October  1799  -o  May  iSoc  ,  and  the  only  quef- 
tion  was,  whether  the  defendant  were  liable  for  it  ?  Reed,  the 
quarter-mafter  of  the  troop  faid,  that  he  was  appointed  by  the  de- 
fendant to  be  clerk  of  the  troop,  at  the  falary  of  10/.  a  year.  lie 
proved  the  amount  of  the  oats  delivered  by  the  plaintiff  to  the  ufe 
of  the  troop,  and  that  the  oats  were  delivered  according  to  the 
orders  of  the  defendant,  as  commanding  officer,  of  the  troop,  the 
fame  having  been  purchafed  by  the  witnefs  by  the  exprefs  di- 
rection of  the  defendant;  that  Hunt  was  the  paymafter  of  the 
troop  for  the  laft  two  years  and  a  half;  and  that  he,  the  witnefs, 
had  paid  the  plaintiH  feveral  fums,  by  bills  on  the  paymafter.  The 
plaintiff  received  orders  to  draw  bills  on  Hunt,  and  was  paid  at 
different  times  by  him.  The  plaintiff  and  others  who  fuppiied 
the  trocp  were  to  be  paid  monthly,  but  Hunt  had  not  pdd  at  all 
iince  October  1799.  The  drafts  were  of  this  fort*  <  27th  of 
"  January  1 800.  Two  months  after  date  p.iy  John  Rice,  or 
u  order,  316/.  value  in  oats  by  Alexander  Reed -^  addreffed  to 
W.  Hunt,  Efq.  and  accepted  by  him.  In  the  latter  end  of  October 
1799  the  defendant  was  recruiting  at  Bafngjloke,  and  came  to. 
Brighten  on  the  8th  of  November  following.  The  defendant  was 
in  Brighton  for  three  or  four  weeks,  and  was  detached  to  Arundel 
in  the  December  of  the  fame  year.  About  the  24th  January  tox  de- 
fendant returned,  and  Maid  at  Brighton  till  his  regiment  was  dif- 
banded.  Hunt  was  appointed  paymafter  in  1797,  by  the  Com- 
mander in  Chief.  He  had  been  flack  in  his  payments  for  fome 
time,  and  at  laft  abfeonded  ;  which  was  the  occafion  of  the  prefent 
fuit.  The  witnefs  had  received  orders  from  the  defendant  to 
draw  bil]s  on  the  paymafter,  and  on  his  agent  too,  which  were 
pa'd.  Evidence  was  alfo  given  of  bills  drawn  by  the  defendant 
on  the  paymafter,  in  favour  of  various  perfons  who  had  furnifhed 
articles  for  the  troop.  At  Brighton  the  clerk  drew  bills  as  ufual 
for  defendant,  and  received  money  for  a  long  time  after  the  new 
regulation  (in  July  1797,  as  to  the  appointment  of  the  paymasters), 
both  from  defendant  and   from   the  paymafter.     The  clerk  ap- 
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plied  twice  by  letter  to  the  defendant,  at  Arundel  and  Brighton* 
for  money  foi  the  ufe  of  the  troop,  lie  alfo  proved  that  Hunt, 
the  paymafter,  was  indebted  to  the  defendant  in  40/.  ;  and  the 
regiment  was  indebted  to  /-////;/  in  700/.  ;  that  Hunt's  credit  W91 
fo  bad  that  no  perfon  would  have  traded  him  for  20/.  Before  the 
new  regulation,  the  colonel  appointed  the  paymafter,  and  the  ot 
fleers  were  liable  for  his  deficiencies.  By  the  new  regulations 
the  Commander  in  Chief  appoints  the  paymafter,  and  the  field  of- 
ficcrsand  captains  are  no  longer  refponfible.  However,  the  fame 
practice  continued  after  as  exifted  before  this  regulation,  namely, 
that  the  captains  of  each  troop  drew  on  the  paymalter  bills  for 
the  pay,  forage,  and  quarters  of  the  troop.  The  two  fureties 
for  the  paymafter,  Hunt,  were  Colonel  Dacre  and  Colonel  Everitt. 
For  the  defendant  it  was  proved,  that  en  the  8th  QeJofrer,  the  de- 
fendant was  recruiting  at  Bafmgjlohe,  and  remained  there  till  the 
3d  of  November  following.  He  was  at  Brighton  on  the  icth  of 
November,  and  on  the  24th  of  the  fame  month  ;  that  from  iftof 
December  to  the  19th  of  January  he  was  with  a  detachment  at 
Arundel.  He  was  there  like  wife  on  the  28th  of  January^  and 
flaid  till  2d  of  February}  and  then  had  leave  of  abfence.  He  was 
at  Brighton  on  the  ift  of  March;  that  on  the  20th  of  February 
Hunt  abfcondedj  that  the  lieutenant  next  in  command,  in  the 
^bfence  of  the  captain  of  the  troop,  figns  the  accounts  and  pay- 
ments, and  the  pay-lift  containing  the  extra  food  to  the  horfes. 
On  that  return  the  paymaller  ifl'ues  the  money.  The  pay-lift  is 
the  voucher  of  the  laft  iffue.  There  was  a  committee  of  pay- 
r.vafters,  whereof  the  defendant  was  one,  after  the  abfeonding  of 
limit,  who  regulated  the  accounts. 

The  counfel  for  the  phuntiff,  admitting  that  there  was  no  ex* 
prefs  undertaking  for  the  payment,  contended  that  he  was  en- 
titled to  recover  on  the  count  for  money  had' and  received  ;  relying 
on  theftateof  the  paymadcr's  accounts,  as  proved  by  Reed.  The 
learned  Judge,  howtver,  directed  the  jury  to  find  a  verdict  for  the 
defendant,  but  they  found  a  verdict  for  the  plaintiff  to  the  extent 
of  his  demand. 

But  the  Court  of  Icing's  Bench  afterwards  fct  afide  this  verdict, 
and  granted  a  new  trial.  And  Lord  Kei.ywi,  Ch.  J.  faid,  "  I  can- 
not conceive  how  the  captain  cf  a  troop  can  be  ptrfonally  refpon- 
fible for  the  forage  furnifhed  to  the  troop,  whether  he  have 
received  any  money  for  that  purpofe  or  not.  It  is  admitted 
the  goods  were  not  furnifhed  up_pn  his  exprefs  undertaking.  They 
were  ordered  by  the  clerk,  who  receives,  his  orders  from  whatever 
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officer  happens  to  be  in  command  at  the  time.  But  it  is  notorious 
to  all  parties  that  he  does  not  contract  as  an  individual,  but  on  the 
behalf  of  Government :  and  Government,  it  appears,  provides 
money  for  this  very  purpofe,  which  is  iffued  from  time  to  time  to 
the  paymafter  of  the  regiment.  The  parties  who  furnifh  the 
goods  know  that  the  money  is  not  to  come  out  of  the  pocket  of  the 
captain  of  the  troop.  Then  the  paymafter  not  having  paid  this 
money  over  to  the  defendant,  how  can  we  fay  that  the  money  has 
been  had  and  received  by  him  to  the  plaintiff's  ufe,  when  no 
money  whatever  has  been  received  by  the  defendant.  The  con- 
fequence  is,  there  mull  be  a  new  trial." 

But  the  reporter  obferves,  that  there  was  another  cafe  of  Rica 
v.  Everitty  (d)  determined  at  the  fame  time,  which  was  an  adtiom 
brought  by  the  fame  plaintiff  againft  the  colonel  of  the  fame  re- 
giment, for  forage  furnifhed  to  his  own  particular  troop.  The 
evidence  was  in  general  the  fame  as  in  the  other  cafe  :  but  here  it 
appeared  that  though  the  defendant  had  not  drawn  upon  the  pay- 
mafter of  the  regiment  for  the  particular  fum  in  demand,  and  fo 
lie  could  not  be  faid  to  have  received  that  fum  to  the  plaintiff's 
ufe,  yet  the  defendant  being  indebted  to  the  paymafter  on  the 
balance  of  his  own  private  account  with  him  to  the  amount  of 
two-thirds  of  the  plaintiff's  demand,  and  being  alfo  furety  for  the 
paymafter  to  Government,  and  the  paymafter  having  abfeonded 
in  a  ftate  of  infolvency,  the  Court  refufed  to  fet  afide  a  verdict 
recovered  by  the  plaintiff  for  the  amount  of  his  debt,  as  the  de^ 
fendant  was  liable,  in  fome  fhape  or  other,  for  the  paymafler's 
default,  and  juftice  had  upon  the  whole  been  done  by  the  verdi£K 
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CHAPTER  VI. 


Of  Contracts  by  Partners. 

"PARTNERSHIP  is  thus  defined  ;    contraclus  focietatis  eft,   gut 
duo  plurefve  inter fepecuniam,  res,  aut  operas  confer unt ,  eo  jint ,ut 
quod  inde  redit  lucri  inter  fmgulos pro  ratd  dividatur.  [a) 

This  definition  of  a  partnership  is  faid  (b)  to  be  good  as  betweea 
the  parties  themfelves,  but  not  with  refpe£l  to  the  world  at  large  ; 
for  in  this  view  of  a  partnership,  the  queflion  is  generally,  not 
between  the  parties  whether  money,  goods,  or  labour  were  con- 
tributed, and  in  what  proportion,  but  fimply  whether  there  be  an 
agreement  for  a  participation  of  prefits  ?  And  upon  this  queftion 
it  is  obferved,  (c)  that  every  man  who  has  a  (hare  of  the  profits  of 
a  trade,  ought  alfo  to  bear  his  (hare  of  the  lofs  ;  and  if  any  one 
takes  part  of  the  profits,  he  takes  a  part  of  that  fund,  on  which 
the  creditor  of  the  trader  relies  for  his  payment.  It  is  intended 
to  confider  the  fubject  of  this  chapter  in  the  following  order  : 

1.  What  Agreement  or  Stipulation  will  confiituie  a  Partner- 

fliip,  and  thereby  render  all  the  Perfons  jointly  in- 
ter efled  therein  liable  to  third  Perfons. 

2.  What  Contracls,  Ssfc.  made  by  one  Partner  flail  bind  him- 

felf  and  his  Co-partner. 

3.  Of  Contracls  with  a  Partner/hip  Firm  after  a  Changs  cr 

Difolution;  and  of  the  Notice  Ah  ere  of '  nccefary  to  be 
given* 

4.  How  Partners  mufl  fue  and  be  fued. 

5.  Of  the  Remedy  by  Partners  upon  Contracls,  iffc  Inter  f«» 


U)  Puftndorf,  lib.  5.  cap.  8.  {1)  P:r  Eyre,  Ch   J   in  Waagh 

y.  Carvtr,  z  H.  St.  2+6.        CO  r'r  De  Gre>>  Ch'  J*  z  BU  **■  100°* 

I.  What 
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i .  What  Agreement  or  Stipulation  will  conjlitute  a  Partner- 
pip,  and  thereby  render  all  the  Perfons  jointly  intcrejled 
therein  liable  to  third  Perfons* 

In  order  to  conftitute  a  partnerfhtp,  fo  as  to  make  a  perfon  liable 
as  a  partner,  there  mud  be  ibme  agreement  between  him  and  the 
oilenfible  perron  to  fhare  in  the  profits  of  a  trade,  or  he  muft  have 
permitted  that  other  to  ufe  his  credit,  and  to  hold  him  out  as  one 
jointly  anfwerable  with  him felf. 

Thus,  in  the  cafe  of  Waugh  v.  Carver  and  others,  (d)  which  was 
an  aQion  of  ajjumpftt  for  goods  fold  and  delivered,  and  for  work  and 
labour  done,  &c.  A  verdict  was  found  for  plaintiff,  fubjedt  to 
the  opinion  of  the  court,  on  a  cafe  which  dated,  That  on  the  24th 
Primary  1790  articles  of  agreement  were  duly  executed  between 
Erafmits  Carver  and  William  Carver  (two  of  the  defendants)  of 
the  one  part,  and  Archibald  Qiejler  (the  other  defendant)  of  the 
other  part,  reciting,  "  Whereas  the  faid  Archibald  Gifer,  fome 
"  time  fince,  received  appointments  from  feveral  of  the  principal 
"  (hip-owners,  merchants  and  infurers  in  Holland,  and  other  places, 
<c  to  act  as  their  agent  in  the  feveral  counties  of  Hampfjire,  Devon- 
"fire,  Dorfetfire,  and  Cornwall;  and  whereas  the  faid  Erafmus 
«  Carver  and  William  Carver  have,  for  a  great  number  of  years, 
*«  been  eftablifhed  at  Go/port  in  the  agency  line,  under  the  firm  of 
*'  Erafmus  Carver  and  Son,  and  Isold  fundry  appointments  as  con- 
•*  fuls  and  agents  for  the  Dani/h  and  other  foreign  nations,  and 
"  a!fo  have  very  extenfive  connexions  in  Holland,  and  other  parts 
"  of  Europe ;  and  whereas  it  is  deemed  for  their  mutual  in t ere  ft, 
«*  and  the  advantage  of  their  friends,  that  the  faid  Archibald  Gujler 
«'  ihould  remove  from  Plymouth,  and  eftablifh  himfelf  at  Coives  in 
M  the  Ijle  of  Wight  ;  and  the  faid  Erafmus  Carver  and  William 
"  Carver  and  the  faid  Archibald  Gifer  have  agreed,  that  eachfjculd 
"  allow  to  the  other  certain  portions  of  each  others  commijfons  and  pro-* 
"  fts,  in  manner  hereafter  more  particularly  mentioned  and  ex- 
*'•  pretTed  ;  now  therefore  this  agreement  iviincffeth,  and  the  f^id 
*'  Archibald  Gief.cr  doth  hereby  for   himfelf,   his  executors   and 
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administrators,  covenant  promife  and  agree,  to  and  with  the  faid 
Erofmus  Carver  and  William  Carver,  their  executors  and  affi^ns 
in    manner  following,  ('that   is  to  fty),  t  tat   the  faid    Archibald 
Gief.  r  ihall  an  1  will,  when  r  quired  fo  to  do,   by  the  faid   Eraf- 
mut  Carver  ai  d    William    Carver,  remove   from   Plymouth,    and 
eftablifh   himfelf  at  Corns  aforefaid,  for  the    purpofe  of  cany- 
ing  on  a  houfe  there  in  the  agency  line,  on  his  account ;    but  in 
confluence  of  the  a  ffi  Stance   and  recommendations  which   the 
faid  Erafinus  Carver  and  William  Carver  have  agreed  to  render 
in  fupport   of  the  faid  houfe  at  Cowes,  the  faid  Archibald  Gief  er 
doth  covenant  promife  and  agree  to  and  with  the    faid  Erafmus 
Carver  and  William  Carver,  that  the  faid  Archibald  Giejler,  his 
executors,  administrators,    and  afligns,   fliall  and  will   well  tnd 
truly    pay  or  allow,    or  caufe  to   be  paid  or  allowed  to  the  faid 
Erafmus  Carver  and  William  Carver,   their  executors,   adminif- 
trators,  or  affigns,    one  full  moiety  or   half  part  of  the   commiffion 
agency,   to  be  received  on  all  fuch  mips  or  veffels,  as  may  arrive 
or  put  into  the  port  of  Coives,    or  remain  in   the  road  to  the 
Wejlward  thereof,  within  the  Needles,  of  which  the  laid  Archi- 
bald Giejler  may  procure  the  addrefs,  and  likewife  one  full  moiety 
or  haj'  part  of  the  difcount  on  the  bills  of  the  feveral  tradefmen, 
employed   in  the  repairs  of  fuch  fhips  or  veiTels.     And  the  faid 
Archibald  Giejler  feth  alfo  covenant,  promife,  and  agree,  to  and 
with  the  faid  Erafmus  Carver  and  William  Carver,  that  they  the 
faid  Erafinus  Carver  and  William  Carver,    mall  be  at  full  liberty 
to  engage  warehoufes  at  Cowes  aforefaid,   0:1  fuch  terms  and  in 
fuch  manner,  as  they  may  think  proper,  in  which  the  faid  Archi- 
bald Gifler  fliall  not  upon  any  grounds  or  pretence  whatfoever, 
cither  directly   or  indirectly  interfere.      And  the  faid  Erafmus 
Carver   -and  William  Carver,  for  the  copfiderations  hereinbefore 
mentioned,  do  ixreby  covenant  promife  and  agree,  to  and  with  the 
laid  Archibald  Giejler,  hisexe(  "'ors,  and  administrators,  that  they 
the  faid  Erafmus  Carver  and  W  Ham  Carver Jhatl and  will well and 
truly,  pay  or  allow,- or  caufe  to  be  paid  cr  alh  ived,  to  tie  faid  Archi- 
bald Gieiler,   his   executors,    admirnjlratcrs,    or  affigns,    three-fifth 
parts  orfjares  of  the  ccmmiffion  cr  agency   to   be  received  by   the  faid 
Erafmus  Carver  and  William,    on  account  of  alljhips  and   vt  Jelsg 
the  commanders  whereof  may  in  confeqtience  of  the  endeavours,  inter- 
ference, or  influence  cj  the  faid  Archibald  Gicfler,  proceed  from 
Cowes  to  Portfmouth,  and  there  put  themfelves  under  tht  dircclion 
fftbtfatd  Erafnvus  Carver  and  William  Carvei .  in      -  iner  herein 
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«*  before  mentioned,  and  likewife  one  and  one-half  p?r  cent,   en   the 

tc  amount  f  the  bills  of  the  fever a  I  trade/men  employed  in  the  repair's  of 

te  fuch  flips  or    veffels,  together  with   one-fourth  part  ef  fuch  fum  or 

**  turns ;   as  may  be  charged  or  brought  into  account  for  wctrehoufe  rent, 

«  on  the  cargoes  of  fuchjhips  cr   veffels  refpeclively  ;  and  alfo  onefxth 

"  part  of  fuch  fum   or  funis  as  may  be   charged  or  brought  into  at- 

*f  count,  for  warehoufe-rent  on  the  cargoes  offhips  or  veffels,  as  may  be 

«  landed  at  Cowes  afrefaid'.     And  alio  that  they,  the  faid  Erafmus 

"  Carver   and  William  Carver,  their  executors,    adminifrators,    of 

«j  affigfiSy  pall  and  will,  ivell  and  truly,  pay  or  allow,  or  caufe  to  l>e 

*  paid  and  allowed,    unto  the  faid  Archibald  G  efler,  his  executors, 

"  adminifrators,   or  ajfigns,  one  fourth  part  a*  fare  of  the  commiffiori 

<(  or  agency  to  be   received  by  the  faid  Erafmus  Carver  and  William 

*<  Carver,  on  account  of all  fuch  Jhips  or  veffels  that  may  arrive  cr  put 

«•  into  the  port  of  Portfmouth,  or  remain  in  the  limits  thereof   under 

«  the  care  and  direction  of  the  faid  Erafmus   Carver  and  William, 

"  Carver  ;   and  likewife  one- half per  cent,  on  the  amount  of  the  bills  cf 

«  the  feveral   tradefmen    employed    in    the   repairs  of  fuch  fjips   or 

«*  veffels. 

"  And  it  is  hereby  likewife  covenanted,  declared,  and  agreed,  by 
"  and  between  the  faid  Erafmus  Carver  and  William  Carver,  and 
**  the  faid  Archibald  defer  that  each  party  fhall  feparately  run  the 
*<  rifque  of,  and  fufain  all  fuch  lofs  and  loffes,  as  may  happen  on  the 
**  advance  of  monies,  in  refpedt  of  any  (hips  or  veffels,  under  the 
«•  immediate  care  of  either  of  the  faid  parties  refpeclively y  it  be* 
**  ing  the  true  intent  and  meaning  of  thefe  prefents,  and  of  the  par- 
*<  ties  hereunto,  that  neither  of  them,  the  faid  Erafmus  Carver  and 
M  William  Carver  and  Archibald  defer  fall  at  any  time  or  timer 
n  during  the  continuance  of  this  agreement,  be  in  anywife  injured,  pre- 
**  judictd,  or  ajfe&ed,  by  any  lofs  or  loffes  that  may  happen  to  the  other  of 
"  them,  cr  that  either  of  them  fall  in  any  degree  be  anfwerable  or  ac- 
•'  countable,  for  the  acts,  deeds,  or  receipts,  of  the  other  cf  them,  but 
•*  that  each  of  them,  the  faid  Erafmus  Carver  and  William  Carver, 
*'  and  Archibald  Giefler,  fall  in  his  own  perfon,  and  with  his  own 
**  goods  and  ejfecls,  refpeclively,  be  anfwerable  and  accountable-  for  his 
M  own  iffes,  acts,  deeds t  and  receipts. 

u  Provided  always,  neverthelefs,  and  it  is  hereby  declared  and 
*  agreed  to  be  the  true  intent  and  meaning  of  thefe  prefents,  and 
"  the  parties  hereunto,  that  the  foregoing  articles  fhall  not,  nor 
«  fhall  be  conftrued  to  bear  reference  to  their  particular,  orfeparaie 
"  mercantile  concerns  or  connections."    ■ 

I» 
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In  purfuance  of  th"fe  articles  G'njler  removed  from  Plymouth,  and 
fettled  at  Coivcs,  where  he  carried  on  the  bufinefs  of  a  lhip-agent, 
in  his  own  name,  and  contracted  for  the  goods,  &c.  which  were 
the  fubjeci  of  the  a^ion.  And  the  queftion  was,  whether  the  de- 
fendants were  partners  on  the  true  conftruclion  of  the  articles  ? 

The  cafe  was  argued  twice  at  the  bar  :  and  the  Court,  after 
taking  time  to  confider  of  their  judgment,  determined  that  the  de- 
fendants were  partners  ;  and  consequently  jointly  liable  for  the 
debt  in  queftion. 

Lord  Chief  Judice  Eyre,  faici :  "The  difcuMion  cf  this  cafe  has 
enabled  me  to  make  up  my  mind,  and  removed  the  only  difficulty 
I  felt,  which  was,  whether  by  conftruing  this  to  be  a  partnership, 
we  fhould  not  determine,  that  if  there  was  an  annuity  granted  out 
of  a  banking -houfe,  to  the  widow,  for  inftance,  of  a  deceafed  part- 
ner, it  would  make  her  liable  to  the  debts  of  the  houfe,  and  involve 
her  in  a  bankruptcy.  But  I  think  this  cafe  will  not  lead  to  that 
confequencc*. 

The  definition  of  a  partnership,  cited  from  Pujfer.derf,  is  good, 
as   between   the  parties  themfelves,  but  not  with  refpect.  to  the 
world  at  large.     If  the  queftion  were  between  A.  and  B.  whether 
they  were  partners  or  not,  it  would  be  very  well  to  inquire  whether 
they  had  contributed,   and  in  what  proportions,  flock  or  labour, 
and  on  what  agreement  they  were  to  divide  the   profits  of   that 
contribution.     But  in  all  thefe  cafes,  a  very  different  queftion  arifes, 
in  which  that  definition  is  of  little  fervice.     The  queftion  is  Gene- 
rally, not  between  the  parties,  as  to   what  (hares  they  (hall  divide, 
but  refpec"ting  creditors,  claiming  a  fatisfadtion  out  of  the  funds 
of  a  particular  houfe,  who  (hall  be  deemed  liable  in  regard  to  thefe 
funds  ?     Now  a  cafe  may  be  ftated,  in  which  it  is  the  clear  fenfe 
of  the  parties  to  the  contract,  that  they  fhall  not  be  partners;  that 
A.  is  to  contribute  neither  labour  nor  money,   and,  to  go  ftill  far- 
ther, not  to  receive  any  profits.     But  if  he  will  lend  his  name  as 
a  partner,  he  becomes  asagainft  all  the  reft  of  the  world,  a  part- 
ner, not  upon  the  ground  of  the  real  traufaction  between  them,  but 
Upon  principles  of  general  policy,   to  prevent  the  frauds  to  which 
creditors  would  be  liable,   if  they  were  to  fuppofe   that  they  lent 
their  money  upon  the  apparent   credit  of  three   or  four  pcrfons, 
when  in  facT:  they  lent  it  only  to  two  of  them,  to  whom,  without 
the  others,  they  would  have  lent  nothing.     The  argument  gone 
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into,  however  proper  for  the  difcuffion  of  the  queflion,  is  irrele- 
vant to  a  great   part  of  the   cafe.     Whether  thefe  perfons  were  to 
interfere  more  or  lefs,  with  their  advice  and  directions,  and  many 
fmall  parts  of   the  agreement,  I  lay  entirely  out  of  the  cafe  ;  be- 
caufe  it  is  plain  upon  the  conftruclion  of  the  agreement,   if  it  be 
conftrued  only  between  the   Carvers  and   Giejler,   that  they  were 
not,  nor  ever  meant  to  be  partners.     They  meant  each  houfe  to 
carry  on   trade  without   rifque  of  each  other,  and   to  be  at  their 
own  iofs.     Though  there  was  a  certain  degree  of  controul  at  one 
houfe,  it  was  without  an   idea  that  either  was  to  be  involved  in 
the  confequences  of  the  failure  of  the  other,  and  without  under- 
ftanding  themfelves   refponfible  for  any  circumftances  that  might 
happen  to  the  lofs  of  either.     That  was  the  agreement  between 
themfelves.     13ut  the  queftion  is,  whether  they  have  not  by  parts 
of  their  agreement,  conftituted  themfelves  partners  in  reflect  to 
other  perfons.     The  cafe  therefore  is  reduced  to  the  fingle  point, 
whether  the  Carvers  did  not  intitle  themfelves,  and  did  not  mean  to 
take  a  moiety  of  the  profits  of  Giejlers  houfe,  generally  and  indefi- 
nitely as  they  fhould  arife,  at  certain  times  agreed  upon  for  the  fet- 
tlement  of  their  accounts.  That  they  have  fo  done,  is  clear  upon  the 
face  of  the  agreement:  and  upon  the  authority  of  Grace  v.  Smkh,(e)hc 
who  takes  a  moiety  of  all  the  profits  indefinitely,  fhall,by  operation  of 
law,  be  made  liable  to  lofles,  if  lofles  arife,  upon  the  principle  that  b-y 
taking  a  part  of  the  profits,  he  takes   from  the  creditors  a  part  of 
that  fund  which  is-  the  proper  fecurity  to  them  for  the  payment  of 
their  debts.     That  was  the  foundation  of  the  decifion  in  Grace  r. 
Smith,  and  I  think  it  :*?.nds  upon   the  fair  ground  of  reafon.     I 
cannot  agree  that  this  was  a  mere  agency,  in  the  fenfe  contended 
fcr  on  the  part  of  the  defendants,  for  there  was   a  rifque  of  profit 
and  lofs :   a  fhip-agent  employs  tradefmen  to  furnifh  neceffarie* 
for  the  fhip,  he  contracts  with  them,  and  is  liable  to  them,  he  alfo 
makes  out  their  bills  in  fuch  a  way  as  to  .determine  the  charge  of 
commifuon   to  the  fhip  owners.     With  refpecr.  to  the  commiffion, 
indeed,  he  may  be  confidered  as  a  mere  agent,  but  as  to  the  agency 
itfelf,  he   is  as  much  a   trader   as  any  other  man,  and  there  is  as 
much  rifque  of  profit  and  loft,   to  the  perfon  with  whom  he  con- 
tracts, in  the  tranfaclions  with  him,  as  with  any  other  trader.     It 
is  true  he  will  gain  nothing  but  his  difcount,  but  that  is  a  profit 
in  the   trade,  and  there  may  be  loffes  to  him,  as  well  as  to  the 
owners.     If  therefore  the  principle  be  true3  that  he  who  takes  the 
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general  profits  of  a  partnerfhip,  muft  of  neceffity  be  made  liable  to 
the  loffcs,  in  order  that  he  may  ftand  in  a  juft  fituation,  with  re- 
gard to  the  creditors  of  the  houfe,  then  this  is  a  cafe  clear  of  all 
■difficulty.  For  though  with  refpecr,  to  each  other,  thefe  ptrlons 
were  not  to  he  confidered  as  partners,  yet  they  have  made  them- 
felves  fuch,  with  regard  to  their  tranfaclions  with  the  reft  of  the 
world.  I  am  therefore  of  opinion  that  there  ought  to  be  judgment 
for  the  plaintiff." 


f 


So,  in  the  cafe  of  Bloxatn  and  Fourdrinier  v.  Pell  and  Brooke, 
(/)  where  it  appeared  there  was  a  partnerfhip  for  feven  years  -/W  >' 
between  Brooke  and  Pell\  but  at  the  end  of  one  year  agreed  to  be  ',  **r, 
difTolved,  but  no  exprefs  diflblution  was  had.  The  agreement  re-  ^rf* 
cited,  that  Brooke  being  defirous  to  have  the  profits  of  the  trade  to  *~~    "^ 


himfelf,  and  Pill  being  defirous   to  relimjuifh  his  right  to  the  trade  *  * 

and  profits,  it  was  agreed,  that  Brooke  mould  give  Pell  a  bond  for--^. 
2485/.  which  Pell  had  brought  into  the  trade,  with  interefl  at  five 
per  cent,  which  was  accordingly  done.  And  it  was  farther  agreed,*-* 
that  Brooke  fhould  pay  to  Pdl  200I.  per  annum  for  fix  years,  if  /£"? 
Brooke  fo  Long  lived,  as  in  lieu  of  the  profits  of  the  trade:  and  <£  ?* 
Brooke  covenanted,  that  Pell  mould  have  free  liberty  to  infpec't,  his  &*&)> 
books.  Brooke  became  a  bankrupt  before  anv  thing  was  paid  to  /*~  ^*  ' 
Pell.  And  this  acliou  being  brought  for  a  debt  incurred  by  ^^** 
Brooke  in  the  courfe  of  trade,  Lord  Mansfield  held  that  Pell  was  a  ^T/y 
fecret  partner :  He  faid,  "  This  was  a  device  to  make  more  than  .  vf^1 
legal  intereft  of  money,  and  if  it  was  not  a  partnerfhip,  it  was  aA  'J***" 
crime.  And  it  mail  not  lie  in  the  defendant  Pell's  mouth  to  fay,  ~/J j* . 
it  is  ufury,  and  noi  a  partnerfhip."  *"  *^^ 

But  where  a  partner  (who  retires  from  the  concern)  lends  money  * 
to  his  co-partner,  upon  an  agreement  to  allow  legal  intereft,  with  '  ^JV"  - 
an  additional  annuity  for  a    certain    term  of  years;  this  is  not  3  ' /V*3^*.' 
continuance  of  the  partnerfhip,  even  with  refpeel:  to  third  perf-ns, 
provided  there  has  been  public  notice  of  the  diflblution. 

Thus,  in  the  cafe  of  Grace  v.  Smith,  {g)  which  was  an  action 
of  ajfumpfit  for  goods  fold  and  delivered.  On  the  trial  a  verdict 
was  found  for  the  defendant  :  and  upon  a  motion  to  fet  afide  this 
-verdidt,  De  Grey,  Ch  J.  reported,  that  this  was  an  aftion  brought 
againft  Smith  alone,  as  a  fecret  partner  with  one  Robinfon  to  whom 

(/)  Sitting:  in  the  King's    Bench,    7  Mar.  1775.   coram   Ltrd  Manf. 
field,  cited  in  2  BL  Rep.  999. 
(g)  2  Bl  Rep.  993. 
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the  goods  were  delivered,   and  who   became  bankrupt    in   1770. 
That  on  the  30th  of  March,  1767,  Smith  and  Robin/on  entered  into 
partnership  lor  feven  years,  but  in  the  November  afterwards  fome  dif» 
putes  arifing,  they  agreed  to  diffolve  the  partnerfhip.     The  articles 
were  not  cancelled;  but  the  diflblution  wasopen  and  notorious,  and 
was  notified  to  the  public  on  the  17th  of   November,  1767.     The 
terms  of  the  diflblution  were,  that  all  the  flock  in  trade,  and  debts 
due   to  the  partnerfhip  fhould  be  carried  to  the  account  of  Robin- 
fon  only.     That  Smith  was  to  have  back  5200/.,  which  he  brought 
into  the  trade,  and  lece/.  for  the   profits  then  accrued,  fince  the 
commencement  of  the  partnerfhip  :  That  Smith  was  to  lend  Robin- 
f.n  4000/.,  part  of  this  5200/.,   or  let  it  remain  in  his  hands  for 
feven  years,    at  five  per  cent,  intereft,  and  an  annuity  of  300/.,  per 
annum,  for  the  fame  feven  years :  For  all  which  Robin/on  gave  bond 
to   Smith.     In  June  1768,  Robin  fon  advanced  to   Smith  600/.  for 
two  years'  payment  of  the  annuity  and  other  fums  by  way  of  in- 
tereft,  and  gratuities,  and  other  large  fums  at  different  times,   t» 
enable  him  to  pay  the  partnerfhip  debts,   Smith  having  agreed  to 
receive  all  that  was  due  to  the  partnerfhip,  and  to  pay  its  debts,  but 
at  the  hazard  of  Robin/on.     That  on  the  ift  of  Attgufl,  1768,  the 
demands  of  Smith   were  all  liquidated  and  confolidated  into  one, 
viz.  520©/.,  due  to    him  on  the  diflblution   of  the  partnerfhip, 
150c/.   for  the  remaining  five  years  of  the  annuity,  and  30c/.  for 
Smith's  fhare  of  a  flip  :  in   all  7,000/.  for  which  Robin/on  gave  a 
bond  to  Smith.     That  on   the  22d  of  Augujl,  1769*  an  affignment 
was   made  of  all    Robinfotfs  effects  to  fecure  the  balance  then  due 
to  Smith,  which  was  Mated  to  be  1.9,000/.     Soon  after,  the  com- 
mifficn  was  awarded. 

The  Court  of  Common  Pleas  held,  that  thefe  fa£ts  did  net 
amount  to  a  partnerfhip.  De  Gtry,  Ch.  J.  faid  :  "  The  only  quef- 
tion  is,  what  couMitutes  a  fecret  partner  ?  every  man  who  has  a 
fhare  of  the  profits  ©f  a  trade,  ought  alfo  to  bear  his  fhare  of  the 
lofs.  And  if  any  one  takes  part  of  the  profit,  he  takes  a  part  of 
that  fund  on  which  the  creditor  of  the  trader  relies  for  his  pay- 
ment. If  any  one  advances  or  lends  money  to  a  trader,  it  is  only 
lent  on  his  general  perfonal  fecurity.  It  is  no  fpecific  lien  upon 
the  profits  of  the  trade,  and  yet  the  lender  is  generally  interefted 
in  thofe  profits  ;  he  relies  on  them  for  repayment.  And  there  is 
no  difference  whether  that  money  be  lent  de  novo,  or  left  behind  in- 
trade  by  oRe  of  the  partners  who  retires.     And,  whether  the  terms 
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of  that  loan  be  kind  or  harfh,  makes  alfo  no  manner  of  difference.  I 
think  the  true  criterion  is,  to  inquire  whether  Smith  agreed  to  fhare 
the  profits  of  the  trade  with  Robinfn,  or  whether  he  only  relied  on 
thofe  profits,  as  a  fund  of  payment:  A  dillinction,  not  more 
nice  than  ufually  occurs  in  queftions  of  trade  or  ufury.  The  jury 
have  faid  this  is  not  payable  out  of  the  profits  i  and  I  think  there 
is  no  foundation  for  granting  a  new  trial." 

Black/lone,  J.  faid :  M  I  think  the  true  criterion,  when  money 
is  advanced  to  a  trader,  is  to  confider  whether  the  profit  or  pre- 
mium is  certain  and  defined,  or  cafual,  indefinite,  and  depending 
on  the  accidents  of  trade.  In  the  former  cafe  it  is  zloan,  (whether 
ufurious  or  not,  is  not  material  to  the  prefent  queftion),  in  the  lat- 
ter a  partner/hip.  The  hazard  of  lofs  and  profit  is  not  equal  and 
reciprocal,  if  the  lender  can  receive  only  a  limited  fum  for  the 
profits  of  his  loan,  and  yet  is  made  liable  to  all  the  loffes,  and  all 
the  debts  contracted  in  the  trade,  to  any  amount." 

So,  a  partner  whofe  name  docs  not  appear  in  the  firm,  nor  is 
publicly  known  to  be  a  partner,  is  only  liable  for  goods  furnifhed 
during  the  time  he  is  actually  a  partner,  and  receiving  the  emolu- 
ments and  profits  of  the  bufinefs.  (h) 

But  if  he  has  been  known  publicly  to  be  a  partner,  and  no  no- 
tice is  given  of  the  difilution,  in  that  cafe  he  will  be  liable  for 
debts  after  he  has  actually  withdrawn  himfelf  from  the  con- 
cern. (/) 

So,  if  a  perfon  fuffers  his  name  to  be  ufed  in  a  bufinefs,  and 
holds  himfelf  out  as  a  partner,  though  in  point  of  fact  no  partner- 
ship exifls,  he  is  liable  to  a  creditor  who  contracts  with  the 
firm. 

Thus,  in  the  cafe  of  Young  v.  Jxtell  and  another,  (£)  which  was 
an  action  to  recover  600/.  and  upwards,  for  coals  fold  and  deli- 
vered by  the  plaintiff  a  coal-merchant.  An  agreement  between 
the  defendants  was  given  in  evidence,  ftating  that  the  defendant 
Mrs.  Axtcll  had  lately  carried  on  the  coal-trade,  and  that  the  or'.er 
defendant  did  the  fame -,  that  Mrs.  Axtell  was  to  bring  what  cuf- 
Umers  fe  could,  into  the  bufinefs t  and  that  the  ether  ivas  to  pay  '  r 
an  annuity  and  alfo  2s.  for  every  chaldron  thai  Jb  uldbej  Id  to  thofe 

{h    Evans  <u.  Drummond,  4  Eff>-  Rep.    9.  (/')    Vide  Poll, 

(k)  At  Guildhall  Sittings  after  Nil.  24  Geo.  III.  cor.  Lord  Mansfield, 
cited  in  2  II.  Bl.  241. 
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perfons  who  had  been  her  cujlomers,  sr  ivere  of  her  recommending.     The 
plaintiff  alfo  proved,  that  bills  were  made  out  for  goods  fold  to  her 
cuftomers,  in  their  joint  names }  and  the  queftion  was  whether  Mrs. 
Jxtell  was    liable  for   this    debt  ?      Lord  Mansfield,  faid,   "  He 
"  mould  have  rather  thought  on  the  agreement  only,  that  Mrs.  Ax- 
«<  tell  would  be  liable,  not  on  account  of  the  annuity,  £w?  the  other  pay- 
*'  ment,  as  that  ivouldbe  increafed  in  prop/motion  as  Jhe  increafed  the  bujinefs. 
««  However,  as  me  has  fufFered  her  name  to  be  ufed  in  the  bufi- 
«  nefs,  and  held  herfelf  out  as  a  partner,  (he  was  certainly  liable, 
«<  though  the  plaintiff  did  not,  at  the  time  of  dealing,  know  that 
««  fhe  was  a  partner,  or  that  her  name  was  ufed."     And  the  jury 
accordingly  found  a  verdict  for  the  plaintiff. 

A  partnerfhip  may  fxift  in  a  particular  concern  without  confti- 
tuting  a  general  partnerfhip,  unlefs  a  reprefentation  is  made  of  a 
general  partnerfhip. 

Thus,  in  the  cafe  of  De  Berkom  v.  Smith  znd  Lewis,  (/)  which  was 
an  action  of  ajfumpfit  to  recover  the  value   of  a  quantity  of  foreign; 
lace  againft  the  defendants,   charging  them  as  partners.     It  was, 
admitted  that  Smith,  one  of  the  defendants,  was  liable,  but  the  othejf 
defendant,  Lewis,  denied  that  he  was  a  partner.     This   was  the 
only  queftion  in  the  cafe.     The  evidence  on  the  part  of  the  plain- 
tiff was,  that  he  was  a  foreigner  living  at  Life  in  Flanders  ;  thai; 
having  been  applied  to  by  the  defendants  for  a  quantity  of  lace  orj 
credit,  that  before  he  would  furnifh  it,  he  wrote  over  to  his  cor- 
refpondent  in  London  to  inquire  concerning  rhfcr  circumftances 
and  fituation  •,   that  his  correfpondent  had  inquired  from    a  Mr. 
Bztbam,  a  merchant  in  London,  who  informed  him  that  they  were: 
in  partnerfhip  in  trade,  which  information  the  correfpondent  com- 
municated to  the  plaintiff,  who  in  confequence  thereof  gave  then> 
the  goods  on  the  terms  they  afked. 

Mr.  Botham  s  clerk  was  called,  and  proved,  that  the  only  con- 
nexion in  trade  between  Mr.  Botham  and  the  defendants,  was  in 
difcountir.g  bills,  which  Mr.  Botham  had  been  in  the  habit  of  do- 
ing for  Smith,  one  of  the  defendants,  but  that  on  discounting  a 
bill  at  one  time  for  Smith,  he  had  introduced  Lewis  to  him  as  hie 
partner. 

(/)  i  Efp.  Rep.  29. 
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Lord  Ktnpn%  Ch.  J.  upon  this  evidence,  ruled,  "  That  it  was 
not  fufiiicient  to  charge  Lewis  as  a  partner."  Ili^  lordihip  f»id, 
«  Th:.t  perfons  might  be  partners  in  a  particular  concern  or  bufi- 
nefs,  but  that,  notwithstanding, if  they  did  not  appear  to  the  world 
as  partners,  .that  it  fliould  not  be  fufficient  to  conltitute  a  general 
partnerfhip,  and  make  them  liable  in  other  cafes  not  connected 
wirh  fuch  particular  bufinefs.  That  the  circumftance  in  evidence 
of  the  introduction  of  Lewis  to  Mr.  Botham  fliould  be  tiV.cn/ecun- 
dum  Juhjeclam  mattriamy  that  is,  as  applying  to  the  tranfatlion  in 
which  Smith  was  concerned  with  Mr.  Bet  ham,  the  discounting  of 
bills,  to  which  tranfaction  only  it  fhould  be  confined,  and  that 
he  was 'therefore  of  opinion,  that  without  further  evidence  a  general 
partnerfhip  could  not  be  eftablifhed,  in  order  to  charge  Lewis  the 
other  defendant  in  this  action." 

However,  it  afterwards  appearing  in  evidence,  that  in  fact, 
Lewis  had  reprefentcd  himfelf  to  the  plaintiff  as  partner  in 
trade  with  Smith  ;  his  loTdfhip  in  his  charge  to  the  jury  added, 
»'  That  though  in  point  of  fact  parties  are  not  partners  in  trade, 
"  yet  if  one  fo  reprefents  himfelf,  and  by  that  means  gets  credit  for 
M  goods  for  the  other,  that  both  (hall  be  liable."  The  plaintiff  upon 
this  evidence  obtained  a  verdict. 

In  order,  however,  to  constitute  a  partnerfhip  in  a  particular 
purchafe  there  muft  either  be  a  joint  undertaking  to  pay,  or  an 
agreement  to  {hare  in  the  profit  and  lofs. 

Thus,  in  the  cafe  of  HoaremA  others  v.  Dawes  and  another,  (m) 
which  was  an  action  for  money  lent  and  advanced.  The  facts  of 
the  cafe  appeared  to  be  as  follow:  The  plaintiffs,  who  were 
bankers,  had  advanced  a  fum  of  money  on  certain  tea-warrants 
pf  the  Eajl  India  Company  to  Contencin%  a  broker,  whodepofited  the 
tea- warrants  with  the  plaintiffs  as  a  fecurity,  and  alfo  gave  them 
his  note  of  hand  for  the  fum  advanced.  He  had  been  employed 
by  a  number  of  perfons,  of  whom  the  defendants  were  two,  to 
purchafe  a  lot  of  tea,  at  the  Eajl  India  Company's  fale,  of  which 
they,  (together  with  himfelf,)  were  to  have  feparate  fhares,  the 
lots  being,  in  general,  too  large  for  any  one  dealer.  The  prac- 
tice at  fuch  fales  is,  for  the  company  to  give  a  warrant  or  war- 
rants to  the  broker  or  purchafer,  for  the  delivery  of  the  quantity  of 

{vi)Doug.  371. 
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tea  purchafed,  on  payment  being  made.     At   the  time    of  the  falc 
25/.  per  cent,  is  advanced,   and  is  forfeited  unlcfs  the  whole  is  paid 
on  the  thirdy   which  is  the  lajl,  day  of  payment.     If  paid  fuoner, 
allowance    is  made  for  prompt  payment.     The  warrants  are  often 
pledged,  and  money  raifed  upon  them  •,    generally  confiderably  lefs 
than  the  fuppofed  value  of  the  tea.     It  happened,  however,  n  this 
inftance,  between  the  time  of  the  depofit  of  the  warrants  with  the 
plaintiffs,  and   the  time  when   the  payment  was   to  be  made    at 
the  India  Houfe,  that  the  value  of  the   tea  funk    fo    much   as  to- 
be  confiderably  under    the  amount  of  the   fum   advanced.     The 
broker,   in  the  mean   time,  had  become  a  bankrupt,  and  had   in- 
formed the  plaintiffs  who  his   employers  were,  all  of  whom,  ex- 
cept the  defendants,  were  fince  either  dead,  or  become  bankrupts. 
The  fhares  of  the  defendants  were  to   be  two- fixteenths  of  the 
whole  lot.     The  ground  of  the  aclion  waSj  that  all.  the  employers 
of  the  broker  were  to  be  confidered   as  partners,  and  jointly  and 
feverally  liable  for  the    whole.     The  defendants    owed    nothing 
upon  their  own  two-fixteemhs.     There  was  not  any  joint  concern 
in  the  re-difpofal  of   the  tea.     The  defendant  produced   fevera! 
bankers  and  brokers,  (of  whom  Contencin  was  one,)  who  faid,  they 
had  had  frequent  tranfattions  of  this  fort,  (it  being   a   very  ufuat 
fpeculationj    and  they  always  underltood,  that  the  only  fecurity 
was  the  pledge,   and   the    perfonal  fecurity  of  the  broker,  unlefs, 
where  the  principals  were  inquired  after,  and  declared,  which  was 
very  rarely  done.     That,   as   the   practice  was  to   advance  confi- 
derably under  the  fuppofed  value  of  the  tea,  and  it  was  alfo  ufual 
to  ftipulate,  that,  if  the  money  was  not  repaid  within  a  certain  timet 
the  lender  might  fell,  the  warrant  was  of  itfelf  a  general  and  fuffi- 
cient  fecurity.     Contencin  faid,  that  tea-warrants  were  confidered 
as  cafh,  and  paffed   by  delivery.     On   the  other   fide,  in  anfiver  to. 
this  evidence,  (the  plaintiffs  having,  at  firft,  refted  their  cafe  on  the 
fa£t,   that  there  were  perfons  behind  the  curtain,  for  whom  the 
broker  acledj  two  witneffes  were  called  :    One  of  them,  one  Car* 
tony,  2l  tea-dealer,  fwore,  that  a  broker  had  once  borrowed  fome 
money  for  him  on  tea-warrants,   from  the  plaintiffs,   and  that  the 
value  of  the  tea  having  fallen  under  the  fum  advanced,  and  the 
broker  having  failed,  he  had  paid  the  difference,  ccnfidcrinu  him- 
fclf  as  liable.     The  other  was  a  perfon  who  had  alfo  dealt  in  tea 
and  in  loans  of  this  fort,   and  he  fwore,   that  his  idea  had  always 
been  that  the  prrfons  behind  the  curtain  were  liable  ;    but,  upon 
crofs  examination,   he  faid,   he  never  knew  any  lots  happen,   nor 

A^v  demand  actually  made,  on  the  broker's  employers. 
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The  Court  ot  King's  Bench,  upon  thefe  facts  being  dated,  were 
of  opinion  that  they  did  not  conititute  a  purtnerfhip. 

Lord  Mansfield  faid  :  "  I  confulered  this,  at  firfl,  as  a  cafe  of 
dormant  partners.  The  law  with  refpect  to  them,  is  notdifputed, 
viz.  that  they  are  liable  when  discovered,  becaufe  they  would 
ptherwifc  receive  ufurious  intereft  without  any  rifle;  but,  towards 
the  end  of  the  caufe,  the  nature  of  the  tranfadtion,  and  of  thefe 
Joans,  was  more  clearly  explained,  and  I  was  fatisfied  with  the  ver- 
dict, and  am  now  confirmed  in  my  opinion.  The  evidence  of 
Cartony  is  irrelevant,  becaufe  he  faid  the  broker  borrowed  the  mo- 
ney for  him  ;  and,  befides,  he  did  not  difpute  the  demand.  Is 
this  a  partiurihip  between  the  buyers?  I  think  it  is  not;  but 
merely  an  undertaking  with  the  broker  by  each,  for  a  particular 
quantity.  There  is  no  undertaking  by  one  to  advance  money  for 
another,  nor  any  agreement,  to  (hare  witli  one  another  in  the  profits 
and  lofs.  The  broker  undertakes  to  buy  and  fell,  but  makes  no  ad- 
vance without  the  fecurity  of  the  tea-warrants,  which  are  confidered 
as  cafli,  and  pafs  by  delivery,  like  Eajl  India  bonds.  Thefe  warrants 
are  pawned  with  the  lender,  but  the  broker  has  no  power  to  pledge 
the  perfonal  fecurity  of  the  principals.  ;He  cannot  fell  the  warrants, 
and  borrow  more  money  on  fuch  perfonal  fecurity.  It  makes  no 
(difference,  whether  fpecific  tea,  or  the  warrants,  are  delivered  at 
the  fale.  It  would  be  mod  dangerous  if  the  credit  of  a  perfon, 
who  engages  for  a  fortieth  part,  for  inftance,  mould  be  confidered 
as  bound  for  all  the  other  thirty-nine  parts.  Non  bac  infadera  vent. 
The  witnefles  did  not  merely  fpeak  to  opinion,  but  to  matter  of 
fact,  and  their  own  dealings.  They  faid,  the  money  was  lent  to 
the  broker  alone.  Sometimes,  indeed,  lenders  have  required  to 
know  the  principals  ;  they  did  not  trull  the  broker  alone;  but  all 
others  who  do  not  afk  after  the  principals  do.  The  note  is  given 
as  a  collateral  fecurity  perfonally  by  the  holder  of  the  warrant,  not 
in  the  character  of  a  partner  with  other  perfons,  nor  as  a  broker 
for  them." 

Butter,  J.  faid  :  "  This  is  a  very  plain  cafe.  The  plaintiffs  had 
no  reafon  to  confider  the  broker  as  a  partner  with  the  other  per- 
fons, for  though  he  had  a  fhare,  he  did  not  act  or  appear  as  a  part- 
ner Nor  were  they  partners  as  among  themfelves.  They  had 
pever  met  or  contracted  together  as  partners.  If  this  tranfadtion 
V/erc  fuiEcient  to  conftittfte  a  partnerfhip,   a  broker  would  have  it 
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in  his  power  to  make  500  perfons  partners,  who  had  never  feen 
nor  heard  of  one  another,  or  might,  at  his  pleafure,  convert  hr& 
principals  into  partners,  or  not,  without  any  authority  from  them* 
by  taking  joint  or  feparate  warrants." 

So,  where  one  perfon  agrees  to  buy  a  quantity  of  goods,  and  to 
let  others  have  a  certain  proportion  of  them,  he  alone  isanfwerable  5 
iucha  tranfaction  being  confidered  a  mere  fub-ccntrafi,  and  not  a. 
partnerjhip. 

Thus,  in  the  cafe  of  Coope  and  others  v.  Eyre  and  others,  {rr} 
which  was  an  a£tion  of  affttmpfit,  brought  by  the  plaintiffs  as 
owners  of  a  Greenland  fliip,  called  the  Earl  of  Chatham,  againft  the 
defendants,  as  partners,  on  an  agreement  to  purchafeoil,  the  cargo 
of  a  fhip.  It  appeared  that  on  the  24th  Augufl,  the  defendants, 
Eyre,  for  himfelf  and  partners,  (who  were  Atkinfon  and  Walton, 
general  merchants)  Hatterjley>  for  himfelf  and  Stephens,  who  were 
oil  merchants,  and  Pugh,  for  himfelf  and  fon,  who  were  alfo  oil- 
merchants,  agreed  to  purchafe  jointly  as  much  oil  as  they  could  pro- 
cure, on  a  profpeel  that  the  price  of  that  commodity  would  rife  ; 
that  Eyre  fhould  be  the  oftenfible  buyer,  and  the  others^ar^  in  his 
purchafe  at  the  fame  price  ivhich  he  might  give,  Halterjley  and  Co. 
were  to  have  one- fourth,  Pugh  one-fourth,  and  Eyre  and  Co.  the 
remaining  moiety ;  that  they  bought  large  quantities  of  oil  belong- 
ing to  other  (hips  and  other  traders  befides  the  plaintiffs,  in  the 
name  of  Eyre  and  Co.  •,  that  Hatterfey  and  Pugh  occafionally  came 
forwards,  and  gave  directions  as  to  the  delivery  of  the  oils,  and 
otherwife  interfered  in  the  tranfa£tion,  and  alfo  made  many  de- 
clarations, "  that  they  were  all  jointly  interefted  in  the  different 
"  purcbafes,  and  that  there  was  a  general  concern  between 
«  them." 

The  evidence  as  to  this  point  was  in  fubftance  as  follows  :  Gar* 
forth,  the  broker,  proved  the  contract,  figned  by  Eyre,  for  himfelf 
and  Co. ;  general  orders  from  Eyre  only  to  purchafe  any  quantity 
of  oil  which  might  offer.  Hatter/ley  and  Pugh  told  him  they  were 
to  have  a  part  of  what  was  purchafed  in  the  firm  of  Eyre  and  Co., 
and  that  they  were  jointly  concerned.  They  went  to  receive  a  car- 
go fold  by  Thwaites,  at  Blackiuall.  Thwaites,  who  had  alfo  fold  oil 
to  the  defendants,  proved  that  Haiterfley,  faid  "  //  is  all  the  fame 
1*  whether  Eye  or  1  buy  it\    it  is  the  fame  ccsicera',"  and  that 

I 
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Pugh  faid,  "  Hatterjhy  and  I  unconcerned-"  that  they  attended 
to  fee  the  oil  gauged  :  Strickland,  who  had  the  care  of  Greenland 
dock,  proved  that  Hatterjhy  and  Pugh  laid,  M  We  have  purchafed 
*'  your  oil ; '  that  on  failure  of  Eyre  and  Co.  Pugh  lent  an  order 
not  to  deliver  the  oil  of  the  fhip  Britannia,  which  had  been  pur* 
chafed  by  Eyre  and  Co.,  and  had  the  cellars  locked. 

Kilbington  fold  oil  to  Eyre  and  Co.  by  Garfortb  the  broker,  de- 
livered to  Hatterjley,  who  gave  in  payment  a  bill  accepted  by  Eyre 
and  Co.,  and  his  own  note,  to  indemnify  the  witnefs  in  making  an 
indorfement. 

Captain  Haflings  fold  oil  to  Eyre  and  Co.  by  the  fame  broker, 
for  which  Pugh  figned  an  agreement. 

Captain  Doiufon  alfo  fold  oil  by  Gar  forth  to  Eyre  and  Co.,  for 
which  Pugh  gave  a  receipt ;  and  being  afked,  whether  the  buyers 
were  refponfible  perfons,  told  the  witnefs  that  he  was  fafe,  faying, 
"  I  am  concerned,  Hatterjhy  is  concerned,  and  there  is  a  houfe 
"  at  Norwich  which  can  buy  us  all."  Pugh  afterwards  repeated 
this  in  the  prefence  of  Hatterjley,  who  acknowledged  it  to  be 
true. 

Phelps  proved  that  he  was  agent  to  fell  oil  for  a  Mr.  Tcomans, 
and  not  trufting  to  Eyre  only,  whom  he  confidered  as  a  mere  fpe- 
culator,  required  the  names  of  the  others  concerned  to  be  given  in, 
upon  which  Garforth  the  broker  gave  in  the  names  of  Hattafey 
and  Co. 

At  the  trial,  on  the  part  of  the  defendants,  it  was  infifted  that 
the  contract   for  fale  was  made  between   the  plaintiffs  and  Eyre 
and  Co.  only,   and  that  the  agreement  which  the  defendants  en- 
tered  into  between  themfelves  was  only  a  fub-contra£r,  arid  did 
not  conftitute  a  partnerfhip.     Lord  Loughborough,  Ch.  J.,  after  de- 
claring his  opinion,  (that  as  the  defendants  did  not  appear  to  have 
been  jointly  concerned,  further  than  the  purchafe  of  the  oil,  they 
had  not  fuch  a  joint  intereft  in  the  profits  and  If s  as  the  law  mads 
rieceflary  to  a  partnerfhip,)  directed  a  verdict  to  be  found  for  them, 
which  was  accordingly  done. 

But  the  plaintiffs'  counfel  afterwards  moved  for  a  rule  to  fhow 
caufe  why  a  new  trial  fhould  not  be  granted.  In  fupport  of  the 
rule  they  admitted  that  a  participation  of  profit  and  lofs  was  neccf- 
fary  to  conftitute  a  partnerfhip,  and  argued  that  this  was  a  con- 
tract of  that  nature.  "Whether  the  agreement  be  to  divide  the 
goods  themfelves  at  a  given  time,  or  the  produce  on  the  falc  of 
shem,  each  partyruns  the  fame  rifque,  and  each  has  his  fhare  of  pro- 
fits 
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fits  and  lofs,  either  in  the  increafed  or  decreafed  value  of  the 
goods,  or  the  increafed  or  decreafed  price  for  which  they  might 
ac~lully  be  fold. 

The   defendants  Hatterjtey  and    Pugh,     occafionally  permitted 
their  names  and  credit  to  be  ufed,   and   holden  out   as  perfons 
jointly  concerned  :  neither  of  them  could  fay,  "  Non  hac  in  feeders 
«  vent*     While  the  fpeculation  promifed  well,  and  they  feared 
that  the  whole  profit  would   belong  to  the  aflignees  of  Eyre  and 
Co.,   they  went  to  Greenland  Dock,  to  fecure  to  themfelves  their 
refpective  fhares    of  the  concern.     This  was  holding  themfelves 
out  as  jointly  concerned  in   fome  of  the  contracts :    but  if  they 
were  concerned  in  fome,  they  were  fo  in  all,  as  they  were  all  made 
under  the  fame  order.     It  was  known  that  Eyre  had  feveral  other 
perfons  concerned  with  him,  otherwife   he  could  not  have  gained 
credit  to  fo  large  an  amount ;    but  it  was  not  neceffary  that  the 
vendors  ihould  know  who  the   private  partners  were  :  they  gave 
credit    to    them,   though  not  by  name.     The   broker  would  not 
have  made  a  bargain    which    could  not  be  fulfilled  ;  he    knew 
that  he  was  acting   for    vefponfible    perfons.     But    it  mall    not 
be  in  their  power,  after  three  months  have   elapfed,   by  their  own 
a£t,  to  convert  a  partnerihip  into  a  mere  agreement.     In  the  cafe 
of  Rich  v.  Coe,  *  the  owners  of  a  (hip,  let  for  a  term  of  years  to  the 
mailer,  who  covenanted  to  repair  her  at  his  fole  expence,  were 
held  liable  for  repairs,    though   the   (hip-builders    fuppofed    the 
mailer  to  be  the  owner,  dud  gave  credit  only  to  him.     The  firm 
of  a  houfe  may  have  a  different  meaning,  according  to  the  nature 
of  the  trade.     Eyre  and  Co.,  as  general  merchants,  might   mean 
Eyre,  Athnfon,  and  Walton  ;  but  in  the  oil-trade  (which  was  known 
to  be   an   extraordinary  concern)  Eyre  and  Co.  meant   Eyre  and 
the  other   defendants,  becaufe  they  were  all   concerned*  together 
in  the  oil  contracts.     It  is  objected  that  this  is  not  a  partnerfhip, 
but  only  zfub-fale,   or  fub-contrccl.     A  fub-contratl  is  a  fecondary 
contract  depending  upon   fome  primary  and   antecedent  one.     In 
the  cafe  of  a  purchafe  of  goods,  it  means  a  fubj'eqttent  agreement  to 
take  a  part  of  what  has  been previaujly  bought  ;  it  is  like  an  under- 
leafe  of  lands.     But  a  previous  agreement  to  fnare  in  an  intended 
purchafe,  is  a  contrail:  of  partner/hip.     So,  if  before  a   leafe  was 
granted,  the  intended  lelfee  were   to  agree  to  let  another  have  a 
Jbarc  in  the  concern,  that  ccuid  not  be  regarded  as  a   fub  contract, 
the   perfon   fharing    would   in   fuch  cafe  be  deemed  a  co-leiTee  in 
equity,  and  would  Dc   liable  to  the  rent  and  covenants ;  for  qui 

*  Pojl,  tit.  Owners  and  Mailers  of  bhips.  ; 
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ftntit  commodum  fenfire  debet  et  onus.  It  could  not  be  a  fub-fale  to 
Hatterfley  and  Pugh,  becaufe  each  was  to  have  a  fhare  on  the  fame 
terms  as  Eyre  and  Co.  purchafed.  But  Eyre  and  Co.  were  mer- 
chants, and  merchants  never  buy  to  fell  again  at  prime  cofl.  Hat- 
terjley  and  Pugh  muft  therefore  be  faid  to  have  fhared  originally  in 
thefe  bargains,  and  not  to  have  purchafed  any  fecond  part  of  them. 
The  fpirit  of  buying  and  felling  is  gain  ;  the  fpirit  of  partncrlhip 
is  mutual  participation  of  gain. 

The  Court  not  being  unanimous  on  this  cafe,  the  Judges  deli- 
vered their  opinionsy*ria///M  as  follow  : 

Gould,  J.  faid,  "  The  fads  of  the  prcfent  cafe  are  fhortly  thefe  : 
the  defendants  and  Eyre  and  Co.  order  one  Garforth,  a  broker, 
to  buy  quantities  of  oil.  The  defendants,  Hallerjley  and  Co.,  and 
Pugh  and  Co.,  were  to  have,  for  their  refpeclive  fhares,  each  one 
fourth.  The  broker  buys  divers  fhip  loads ;  and  to  fome  of  the 
vendors  the  defendants,  during  the  treaty,  declare  it  to  be  a  com- 
mon concern  between  them  and  Eyre  and  Co.,  in  whofe  name 
the  purchafes  were  made. 

But  with  refpeel;  to  the  plaintiffs,  the  purchafe  was  made  fingly 
in  the  name  of  Eyre  and  Co.,  without  any  notification  that  the  de- 
fendants had  any  concern  in  it. 

Thefe  purchafes  were  made  on  fpeculation,  there  being  a  prof- 
peel  that  oil  would  rife  in  price  ;  but  it  afterwards  fell,  and  then 
the  defendants  contend  that  they  are  not  liable  to  make  good  the 
difference,  Eyre  and  Co.  having  failed. 

Upon  thefe  fads  two  queftions  arife  ;  I  ft,  Whether  the  de- 
fendants are  partners  with  Eyre  and  Co.  ?  2d,  If  not,  whether 
they  are  to  be  deemed  joint  contractors  in  the  purchafe  for  Eyre 
and  Co.,  and  fo  liable  for  the  whole  ? 

As  to  the  firft,  I  think  they  cannot  be  confidered  as  partners 
with  Eyre  and  Co.  in  this  purchafe  from  the  plaintiffs  :  although 
there  may  be  partnerfhips  in  many  other  inftances  befides  what  are 
merely  commercial,  as  in  the  cafe  of  farms  rented  by  fevcral  per- 
fons  jointly,  and  of  partnerfhips  of  attornies,  and  the  like,  yet  I 
think  the  true  criterion  is  as  ftated  by  Mr.  J.  Bhckftone  in  the  cafe 
of  Grace  and  Smith,  *  «  whether  they  are  concerned  in  profit  and 
"  lofs  ?"  and  the  fame  doctrine  is  in  effect  held  by  Chief  Juftice 
Dc  Grey  in  that  cafe. 

But  in  the  prefent  cafe  there  was  no  communication  between 
the  buyers  as  to  profit  or  lofs.     Each  party  was  to   have  a  diftindt 

*  Ante  291. 
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(hare  of  the  whole,  the  one  to  have  no  interference  with  the  fhare 
of  the  other,  but  each  to  manage  his  fliare  as  he  judged  beft.  The 
profit  or  lofs  of  the  one,  might  be  more  or  lefs  than  that  of  the 
other. 

In  this  light  I  am  of  opinion  there  is  no  foundation  for  the  Court 
to  adjudge  the  prefent  cafe  a  partnerfhip  ;  and  the  jury  having 
found  for  the  defendants,  that  there  is  no  reafon  to  difturb  the 
verdict. 

2d,  Whether  they  can  be  confidered  as  joint  purchafers. 

I  think  it  would  be  attended  with  great  inconvenience  in  the 
common  dealings  between  man  and  man  to  admit  that  pofition. 
The  ftipulation  is,  that  the  purchafe  fhould  be  made  as  for  Eyre 
and  Co.,  in  the  total,  and  each  is  to  have  a  feparate  and  diftinct 
part.  A  man  goes  into  fork/hire  to  buy  as  many  horfes  as  he  can 
collect,  or  a  limited  number,  and  agrees  with  a  friend  that  he  fhall 
have  two.  It  furely  cannot  be  contended  that  this  could  make 
the  friend  a  joint  contractor,  to  fubject  him,  in  failure  of  the 
other,  to  pay  for  the  whole  bargain. 

So,  in  a  familiar  cafe,  a  man  is  about  to  buy  a  tun  of  wine,  and 
agrees  that  a  friend  fhall  have  a  hogfhead. 

And  I  think  the  cafe  of  Hoar:  and  Dawes  (o)  is  ftrong  on  this 
head :  I  need  not  ftate  the  cafe,  it  having  been  already  ftated  feve- 
ral  times. 

Lord  Mansfield  holds  it  merely  "  an  undertaking  with  the  bro- 
f(  ker  by  each  for  a  particular  quantity  ;  no  undertaking  by  one 
*(  to  advance  money  for  the  other,  nor  to  fhare  with  one  another 
«'  in  profit  or  lofs.  It  would  be  mod  dangerous  if  the  credit  of 
<«  a  perfon  who  engages  for  a  40th  part,  (for  inftance)  fhould  be 
**  confidered  as  bound  for  the  39  others." 

This  dodtrine  falls  in  exactly  with  my  ideas.  I  think  cafes  of 
this  nature  fhould  ftand  on  broad  lines,  not  on  fubtilties  and  re- 
finements, the  fource  of  litigation  and  difputes." 

Heath,  J.  fi  The  queftion  for  the  determination  of  the  Court  is, 
whether  the  contract  made  with  the  plaintiffs  is  fo  far  binding  on 
the  defendants,  Pugh,  Hatterjley  and  Stephens,  as  to  make  them 
liable  on  the  failure  of  Eyre  and  Co.  ?**" 

If  this  contract  may  be  confidered  independently  of  the  other 
contracts  given  in  evidence,  there  could  be  little  doubt.  Eyre  and 
Co.  employ  Gar  forth,  their  broker,  to  buy  oil,  and  it  is  agreed 
that  the  other  defendants  fhall  have  aliquot  parts  when  the  com- 
modity is  purchafed. 

(0)  Ante  295. 
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This  is  a  tub-contract.  By  a  fub-con tract  I  mean  a  con t rati 
fubordinate  to  another  contrail,  made  or  intended  to  be  made,  be- 
tween the  contracting  parties  on  one  part,  or  fome  of  them  and  a 
•ftranger.  Eyre  and  Co.  are  the  only  purchafers  known  to  the 
plaintiffs  ;  entire  credit  was  given  to  them  alone.  Pugh,  Hatter/ley^ 
and  Stephens  can  be  liable  only  in  the  event  of  a  concealed  partner- 
(hip,  on  this  principle,  '*  that  the  act  of  one  partner  binds  all  las 
*'  co-partners,  on  account  of  the  communion  of  profit  and  lof>.M 
In  truth,  they  were  not  partners,  inafmueh  as  they  were  only  in- 
tercfled  in  the  purchafe  of  the  commodity,  and  not  in  the  fubfe- 
<juent  difpofition  of  it. 

Great  reliance  has  been  placed  on  this  being  a  joint  concern,  anu 
a  joint  fpeculation.  It  is  fo  between  the  defendants,  but  the  con- 
tracts made  with  the  other  vendors  are  different.  A  contract 
made  between  A.  and  B.  cannot  be  given  in  evidence  to  explain  « 
contract  made  between  A.  and  C.  It  is  res  inter  alios  ac!n.  la 
fa£t,  the  -defendants  have  pledged  themfelves  explicitly  with  other 
perfons  in  a  different  manner.  The  contracts  made  with  other 
merchants  are  not  admiffible  evidence  in  this  caufe,  except  to 
prove  a  fraud,  if  the  facts  had  gone  that  length  ;  namely,  that  the 
houfe  of  Eyre  and  Co.,  as  a  failing  houfe,  was  to  ftand  forwards, 
in  order  to  protect  the  other  defendants,  who,  by  fuch  means, 
might  have  the  benefit  of  the  fpecuhtion,  if  it  proved  fortunate, 
without  fuftaining  any  lofs  in  the  event  of  its  failing.  No  fuch 
evidence  has  been  adduced  ;  on  the  contrary,  it  appears  that  the 
objection  made  by  the  other  vendors  to  the  firm  of  Eyre  and  Co. 
was,   '*  that  they  ivere  unknown,  and  new  in  the  trade." 

If  Pugb,  Hatter/ley,  and  Stephens  had  authorized  the  broker  to  pur- 
chafe aliquot  (hares  for  them,  this  cafe  would  have  refembled  that 
of  Hoare  v.  Dawes,  the  doctrine  of  which  is  confirmed  by  a  paffage 
in  the  Digeft,  lib.  17.  tit.  2.  profocio,i.  33.  «  qui  nolunt  inter  Ji 
"  contendere,  folcnt  per  nuntium  rem  enter  e  in  commune,  quod,  a  fo- 
■•  cietate  lonrje  remotum  e/1." 

No  detriment  from  this  decifion  can  arife  to  trade,  or  affect:  the 
credit  of  merchants;  for  it  behoves  every  contracting  partv  to 
confider  the  refponfibility  of  the  perfons  with  whom  he  contracts, 
;  and  he  has  alfo  the  refourfe  of  a  dormant  partnerfhip,  if  any  fuch 
exift  and  can  be  proved.  For  thefe  reafons  I  am  of  opinion  that 
the  rule  ought  to  be  difcharged." 

Wilfon,  J.  «  I  am  fo  unfortunate  as  to  differ  m  opinion  from 
the  reft  of  the  Court  on  the  prefent  queftion. 

11  The 
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The  contrail  was  actually  made  between  the  plaintiffs  and 
Eyre  and  Co, ;  but  if  the  other  defendants  were  jointly  concerned 
in  it,  they  ought  to  be  refponfible,  as  much  as  if  they  had  per  Ion- 
ally  contracted.  That  they  were  fo  concerned,  fufficiently  appears 
from  the  contracts  with  the  other  merchants,  and  their  own  de- 
clarations. Thefe,  I  think,  were  proper  to  be  given  in  evidence, 
being  againft  themfelves,  to  which  evidence  the  verdict  was  con- 
trary. 

The  defendants  were  all  concerned  in  a  general  fpeculation : 
there  was  an  original  agreement  between  them  to  purchafe  as 
much  oil  as  they  could  procure.  Of  what  nature  that  agreement 
was,there  is  no  evidence  precifely  to  prove,  no  witnefs  having  been 
prefent  when  it  was  concluded.  It  might  have  been  fuch  as 
would  have  made  them  jointly  anfwcrable,  or  it  might  not.  How 
then  are  we  to  collect  what  it  was  ?  furely  from  the  declarations 
of  the  parties  themfelves. 

Thwaite's  evidence  proves  that  Hattcrjley  faid,  "  it  is  all  the 
"  fame  whether  Eyre  or  I  buy  it  j  it  is  the  fame  concern." 
This  fhows  it  was  not  a  fub-contract.  If  Hattcrjley  had  bought 
the  oil  himfelf,  he  would  have  been  a  contractor  with  Thwaites  } 
and  when  he  who  knew  what  the  agreement  was  between  the  de- 
fendants, declares  it  to  be  the  fame  thing  whether  he  or  Eyre 
bought  it,  he  puts  himfelf  exprefsly  in  the  place  of  an  original 
contractor ;  the  Court  then  cannot  fay  that  he  was  a  fun-con- 
tractor. This  declaration  was  bejore  the  purchafe  of  the  cargo  of 
the  Earl  of  Chatham,  on  which  the  action  is  brought. 

Kilbington,  the  keeper  of  Greenland- dock  proved  that  Hatter/ley 
and  Pugh  both  faid  to  him,  "  we  have  purchafed  your  oil."  This 
was  a  direct  avowal  of  their  having  jointly  contracted,  which  was 
not  done  with  a  view  to  ftrengthen  the  credit  of  Eyre  and  Co., 
being  after  the  purchafe  was  made. 

When  Captain  Doivjon  expreffed  fome  doubts  whether  Eyre  and 
Co.,  to  whom  he  had  alfo  fold  his  oil,  were  able  to  pay  him,  Pugh, 
who  received  it,  told  him,  "  you  are  fafe,"  and  declared  that  he 
was  concerned,  and  Hattetjley  was  concerned,  and  a  houje  at  Norwich 
who  could  buy  them  all.  Now  if  they  were  fub-contractors,  this  de- 
claration was  not  true  ;  how  could  their  fub-contract:  make  the 
vendor  Jafe?  Here  then  is  clearly  a  direct:  acknowledgment  of 
their  being  original  contractors.     The  evidence  alfo  of  the  broker 

ihows 
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fhows  that  they  all  originally  contracted  :  he  delivered  accounts  to 
them,  and  informed  HatterJIey  and  Pugb  how  matters  went  on. 
In  one  inftance  he  was  fo  confcious  of  their  being  jointly  con- 
cerned, that  he  gave  in  their  names  as  fuch  to  the  agent  of 
Yeomans,  who  would  not  otherwife  have  given  credit  to  the 
name  of  Eyre  and  Co. 

u  Upon  failure  of  Eyre  and  Co.,  HatterJIey  and  Pugb  gave  orders 
to  the  keeper  of  the  docks  not  to  give  up  the  oil  remaining  in  the 
dock  in  the  name  of  Eyre  and  Co.,  and  took  it  as  their  own.  Now 
they  could  have  had   no  right  to  do  this,  if  they  had  been  only  fub 
contractors.     Admitting   that,   after  goods   are    delivered,    there 
cannot  be  fuch  a  participation  of  profit  and   lofs  as  will  make  a 
partnerfhip,  unlefs  the  parties  originally  contracted  ;  yet  their  di- 
viding the  goods,  and  each  taking  his  fhare,  after  delivery,  will  be 
good   evidence   of  an  original   contract.     Whether    the  contract: 
were  joint  or  feparate,  nothing  done  fubfequent  can  alter  the  na- 
ture of  it,  but  there  may  be  fubfequent  evidence  to  prove  of  what 
nature  it  was. 

"  It  has  been  faid  that  as  the  credit  was  given  to  Eyre  and  Co. 
only,  the  vendors  could  not  be  injured  if  Eyre  and  Co.  only  were 
liable.  But  this  argument  goes  to  prove  that  no  dormant  partner 
would  be  anfwerable  for  the  acts  of  the  oftenfible  agent.  I  ana 
therefore  of  opinion  that  a  new  trial  ought  to  be  granted." 

Lord  Loughborough ,  Ch.  J.  faid,  "  The  firft  impreffion  on  my 
mind  was  againft  the  defendants,  but  in  the  courfe  of  the  trial  my 
opinion  changed,  and  I  thought  they  were  not  liable  as  partners  : 
I  (till  continue  to  think  fo,  and  confequently  that  the  verdict  was 
proper. 

This  being  an  action  on  a  contract  of  fale,  the  vendor  can  have 
no  remedy  againft  a  perfon  with  whom  he  has  not  contracted, 
unlefs  there  be  a  partnerfhip,  in  which  cafe  all  the  partners  are 
liable  as  one  individual.  It  has  been  juftly  obferved,  that  a  fecret 
partnerfhip  can  be  no  confideration  to  the  vendor ;  though,  for 
reafons  of  policy  and  general  expedience,  the  law  is  pofitive  with 
refpect.  to  the  fecret  partner,  that  when  difcovered,  he  fhall  be 
liable  to  the  whole  extent.  In  many  parts  of  Europe  limited, 
parrnerfhips  are  admitted,  provided  they  be  entered  on  a  regilter  } 
but  the  law  of  England  is  otherwife,  the  rule  being,  that  if  a  part- 
ner {hares  in  advantages,  he  alfo  (hares  in  all  difad  vantages.  In 
order  to  conftitute  a  partnerfhip,  a  communion  of  profits  and  lofs 
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is  effentiah     The  {bares  muft  be  joint,  tbough   if  is  not  neceffary 
they  (hould  be  equal.     If  the  parties  be  jointly  concerned  in  the 
purchafe,   thfey  mult  alfo   be  jointly    concerned  in  the  future  fale, 
Otherwife  they  are  not  partners.     The  late  cafe  of  the  cotton  pur- 
chafe    refembled  the   prefent,   fo  Lr  as  the  feveral   parties  were 
each  to  take  aliquot  (hares  ;    but  there,  no  part  of  the  commodity 
was  to  be  re- fold,  without  the  confent   of   all  concerned.     Here 
Eyre  was  a  mere    fpeculator,   and  the  other    defendants   were  to 
{hare    in  the  purchafe,  but    were   not   jointly  interefted  in    any 
fubfequent  difpofition  of  the  prop-rty.  Though  they  may,  by  other 
purchafes,  have  concluded  themfelves  as  to  fome  particular  vendors, 
yet  in  the  tranfaclion  in  queftion  there  was  not  that  communion 
between  them  neceffary  to  make  them  partners  ;   their  agreement 
was  a  fub-contrac~T  *,  which,  as   my  brother  Heath  obferved,  may 
be   executory  ;  it    was  to  {hare   in  a  purchafe   to  be  made.     The 
feller  looked  to  no  other  fecurity  but  Eyre  and  Co.   to  them  the 
credit  vfras  given,    and  they  only  wen:  liable." 

So,  where  feveral  perfons  anreed  to  make  an  out-fit,  and  each 
adventurer  was  to  purchafe  a  quantity  of  goods,  and  bring  it  into 
the  common  flock,  the  price  of  a  parcel  of  goods  fo  bought  was 
held  an  individual  debt,  which  could  not  be  recovered  from  the 
other  adventurers.  (p) 

But,  a  contract  made  by  two  partners  to  pay  a  certain  fum  of 
monev  to  a  third  perfon  equally  out  of  their  own  private  caflj>  is  a 
jeint  central,  and  they  mult  be  jointly  fued  upon  it.  (q) 

So,  in  another  cafe,(r)  where  A.  having  neither  meney  nor 
credit,  offers  to  B.  that  if  he  will  order  with  him  certain  goods 
to  be  (hipped  upon  an  adventure,  if  any  profit  fhould  arife  from 
them,  B.fhcula1  have  half  for  his  trouble ;  B.  having  lent  his  credit 
on  this  contrail,  and  ordered  the  goods  on  their  joint  account, 
which  were  furnifhed  accordingly,  and  afterwards  paid  for  by  B. 
alone  •,  it  was  holden  that  he  was  entitled  to  recover  back  fuch 
payment  in  affumpftt  againfl  A.,  who  had  not  accounted  to  him 
for  the  profits. 

(p)  Saville  i:  Robertfon,  4  Term  Rep.  720. 
(?)  Byers  v.  Dobey,  1  H  Bl.  236. 

(r)  Hefkcth  v.  Blanchard  and  another,  executors  of  Robertfon,  4  Eajf, 
Rtf>.  144. 

Lord 
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Lord  Ellenborough,  Ch.  J.  faid  :  "  The  diftin£lion  taken  in 
Waugh  v.  Carver  and  others,*  applies  to  this  cafe,  ^uoad  third 
perfons  it  was  a  partrK-rfhip ;  for  the  plaintiff  was  to  fliare  half 
the  profits.  But  as  between  thcmfclves  it  was  only  an  agreement 
forfo  much,  as  a  compenfation  for  the  plaintiff's  trouble,  and  for 
lending  Robert/on  his  credit." 

Where  two  perfons  jointly  carry  on  bufinefs  as  partners,  but 
one  only  -appears,  and  is  known  in  the  concern,  and  is  permitted 
to  reprefent  himfelf  to  the  world  as  a  fole  trader,  that  one  fhall  not 
be  allowed  to  fet  up  partnerfhip  as  a  defence  to  an  action  brought 
againft  him  only. 

Thus,  in  the  cafe  of  Stracy,  Rofs,  and  others,  v.  Deey,  (s)  which 
was  an  action  of  affumpft  for  goods  fold  :  pleas,  non  affumpft  and  x 
let-off.  The  plaintiffs  jointly  carried  on  trade  as  grocers,  but 
Rofs  was  the  only  oftenfible  perfon  engaged  in  the  bufinefs,  and 
appeared  to  the  world  as  folely  incerefted  therein,  By  the  terms 
of  the  partnerfhip  Rofs  was  to  be  the  apparent  trader,  and  the 
others  were  to  remain  mere  fieeping  partners.  The  defendant  was 
a  policy  broker,  and  being  indebted  for  grocery  (as  he  conceived) 
to  Rofs,  he  effected  infurances,  and  paid  premiums  on  account  of 
Rcfs  folely,  to  the  amount  of  his  debt,  under  the  idea  that  one  de- 
mand might  be  fet  off  againft  the  other.  Rofs's  affairs  being  much 
deranged,  payment  of  the  money  due  from  the  defendant  was  de- 
manded by  the  firm,  and  was  refufed  by  him  upon  the  ground  of 
his  having  been  deceived  by  the  other  partners  keeping  back  and 
holding  out  Rofs  as  the  only  perfon  concerned  in  the  trade.  Lord 
Ketiyon,  Ch.  J.  was  of  opinion,  that  as  the  defendant  had  a  good 
defence  by  way  of  fet-off,  as  againft  Rofs,  and  had  been  by  the 
condudt  of  the  plaintiffs  led  to  believe  that  Rofs,  was  the  only  per- 
fon he  contracted  with,  they  could  not  now  pull  off  the  mafk  and 
claim  payment  of  debts  fuppofed  to  be  due  to  Rofs  alone,  without 
allowing  the  parties  the  fame  advantages  and  equities  i*  their 
defence  that  they  would  have  had  in  a&ions  brought  by  Rofs. 

*  Ante  286.  (/)   At  Guildhall,  Sittings  after  Mish.  Ttrm.   1789. 

Cersmj  Lord  Kenyon,  7  Term  Rep.  361.  n.  c. 
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fl.  What  Contrails,   EsV.  »m&&  £y  o/z^  Partner 
Jhall  bind  hhufclf  and  his  Co-partmr. 

If  one  of  feveral  partners  draws,  accepts,  or  indorfes  a  bill  cor 
note,  or  enters  into  any  other  contract  not  under  feal,  in  the 
name  of  the  partnerfhip  firm,  for  any  thing  relating  to  the  joint 
concern,  all  the  partners  are  bound  by  it,  and  liable  to  the  perfon. 
with  whom  the  obligation  is  made,  if  he  has  a&ed  bond  fide. 
The  fame  liability  may  alfo,  in  fome  instances,  be  incurred  upon  3 
bill  or  other  negotiable  inftrument  given  by  one  partner  in  the 
name  of  the  partnerlhip  firm  for  his  ovsnfeparate  debt  or  concern. 

Thus,  in  the  cafe  of  Swan  ami  others  v.  Steele,  Clerk,  and  Wbod,{t} 
which  was  an  action  of  ajfumpfit,  wherein  the  plaintiffs  declared, 
£rft,  on  a  bill  of  exchange,  dated  26th  of  Augujl,  1803,  drawn  by 
D.  Maitland  on  Campltll  and  Co.  for  342/.  payable  to  the  order  of 
the  defendants,  and  one  George  Payne,  deceafed,  three  months  after 
date,  and  indorfed  by  the  defendants  and  Payne,  under  the  firm 
©f  Wood  and  Payne  to  the  plaintiffs  ;  and  which  bill  Campbell  and 
Co.  had  accepted.  The  plaintiffs  alfo  declared  for  goods  fold  and 
delivered,  and  on  the  common  money  counts.  The  defendant 
Steele  pleaded  non  affumffit,  and  the  defendant  Wood  fullered  judg- 
ment by  default.  At  the  trial,  the  jury  found  a  verdift  for  the 
plaintiff  for  368/.  5/.  a,d.,  fubjed  to  the  opinion  of  the  court  outhfr. 
following  cafe. 

««  Wood  and  Payne,  mentioned  in  the  pleadings,  were  ivhclefali 
grocers  in  Liverpool,  trading  under  the  firm  of  Wood  and  Payne, 
from  January  1802,  until  January  1804  •,  with  whom  the  de- 
fendant Steele  became  a  partner  in  May  1802,  and  fo  continued  till 
January  1804,  in  the  bufinefs  of  buying  and  felling  cotton  ;  which  bu- 
finefs was  alfo  carried  on  under  the  fame  firm  of  Wood  and  Payne, 
and  at  their  counting  houfe  ;  but  Steele  was  never  interefted  in 
the  grocery  bufinefs.  Steele  took  no  a£tive  part  in  the  cotton  con- 
cern ;  nor  was  it  known  to  the  world  or  to  the  plaintiffs  that  h& 
was  a  partner.  The  plaint  if s  fold  to  Wood  and  Payne,  as  grocers, 
6  quantity  of fu gar,  for  which  they  gave  their  acceptance  in  the  firm 
of  Wood  and  Payne  at  four  months,  due  the  1  ith  of  Oclober,  1803; 
and  not  being  able  to  provide  for  it  when  due,  Wood  and  Payne  on 

(f)  7  Eaft.  210. 
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the  8th  of  OElcber,  1803,  delivered  to  the  plaintiffs  the  bill  men- 
tioned in  the  declaration  due  the  29th  of  November,  with  others, 
to  provide  for  that  acceptance  ;  and  the  bill  was  indorfed  by 
either  Wood  or  Payne  in  the  firm  of  Wood  and  Payne,  without  the 
actual  knowledge  of  Stale,  as  all  other  bills  in  the  cotton  concern 
were.  The  faid  bill  had  been  paid  to  Wood  and  Payne,  as  cotton 
dealers  by  the  drawer  thereof  for  cotton  fold  to  him,  in  which 
Steele  was,  as  aforefaid,  interefled  ;  and  the  name  "  D.  Maitland" 
-thereto  fubferibed  as  the  drawer,  was  the  handwriting  of  D.  Matt' 
landoi  Wigan,  to  whom  the  cotton  was  fold.  The  faid  bill  haG 
been  dishonoured,  of  which  Wood  and  Payne  had  due  notice.  Wood 
and  Payne  became  bankrupts  on  the  i6th  January,  1804,  and  the 
effects  of  the  cotton  concern  were  infufficient  to  difcharge  its  debts  ; 
and  Steele  when  he  mould  have  difcharged  thofe  debts  would  have 
been  a  creditor  of  the  concern.  The  queftion  for  the  opinion 
of  the  court  was,  whether  the  plaintiffs  were  entitled  to  recover  ? 
Jf  they  were,  then  the  verdicl  was  to  (land  ;  otherwife,  a  verdict 
was  to  be  entered  for  the  defendant  Stale."  (v) 

The  court  were  clearly  of  opinion,  that  the  plaintiffs  were  en- 
titled to  recover. 

Lord  Ellenborcitgh,  Ch.  J.  faid :   M  It  would  be  a  flrange  and  no- 
vel  doctrine  to  hold  it  neceflary  for  a  perfon  receiving  a  bill   of 
exchange  indorfed  by  one  of  fcveral  partners,  to   apply  to  each  of 
the  other  partners  to  know  whether  he  afTented  to  fuch  indorfement; 
or  otherwife  that  it    (hould    be  void.     There  is  no  doubt  that  in 
the  abfence  of  all  fraud  on  the  part  of  the  indorfee,   fuch  indorfe- 
ment would  bind  all  the  partners.     There  may  be  partnerfhips 
where  none  of  the  exifting  partners  have  their  names  in  the  firm. 
Third  perfons  may  not  know  who  they  are  ;   and  yet  they  are  all 
bound  by  the  acts  of  any  of  the  partners  in  the  name  or  firm  of 
the  partnerfhip.     The  cafe  is  too  clear  for  argument,  and  I  ihould 
not  have  permitted  the  point  to  be  referved,  if  I  had  not  under- 
ftood  at  the  trial  that  there    were    fome  other  fads  in  the  cafe 
which  might  raife  a  doubt.     The  diftinction   is  well  fettled,  that 
if  a  creditor  of  one  of  the  partners  collude  with  him  to  take  pay- 
ment or  fecurity  for  his  individual  debt   out  of  the  partnerfhio 
funds,  knowing  at  the  time,  that  it  is  without  the  confent  of  the 

(v)  It  does  not  aJ>J>earfrom  tht  cafe  how  Clerk,  oni  of  the  defendants,  bs- 
tarn:  a  farfj* 
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other  partner,  it  is  fraudulent  and  void  ;  but  if  taken  bond  fide 
without  fuch  knowledge  at  the  time  \  no  fubfequentiy  acquired 
knowledge  of  the  mifcondu£t  of  the  partner  in  giving  fuch 
fecurity  can  difaffirm  the  act.  Now  here  the  three  perfons 
were  trading  under  the  firm  of  Wood  and  Payne  y  and  in  the 
courfe  of  their  dealings  as  partners  received  the  bill  in  queftion  ; 
and  it  was  competent  to  either  of  them  by  his  indorfement,  in  the 
name  of  the  firm,  to  pafs  their  interefl  in  the  bill  :  and  the  plaintiffs 
ignorant  of  any  fraud  at  the  time,  take  it  by  fuch  indorfement 
from  one  of  the  partners.  Then  if  the  interefl  of  the  plaintiffs 
in  the  bill  were  once  well  veiled,  no  fubfequent  knowledge  that 
fuch  indorfement  was  made  without  the  confent  of  one  of  the 
partners  will  deveft  it.  And  it  would  be  highly  inconvenient  that 
it  fhould  •,  becaufe  if  the  plaintiffs  had  been  apprized  at  the  time, 
that  the  partner  who  inriorfed  the  bill  had  no  authority  to  do  fo, 
they  might  have  obtained  fome  other  fecurity  for  their  demand. 

But  in  the  cafe  of  Wells  v.MJIerman  and  others,(«)  which  was  an 
action  of  ajfumpjit  on  two  bills  of  exchange,  drawn  by  the  plaintiff 
on  the  defendants  by  the  ftyle  of  James  Majlerman  and  Co.  dated 
the  30th  of  January  1798  \  accepted  by  James  Majlerman  only, 
without  the  words  and  Co.     The  partnership  commenced  in  1795. 

James  Majlerman  carried  on  a  feparate  trade  on  his  own  ac» 
count,  and  had  had  dealings  with  the  plaintiff  before  his  partner- 
ship, who  had  alfo  dealings  with  the  firm. 

The  defence  fet  up  to  this  action  was,  that  the  bills  were  drawn 
on  the  feparate  account,  and  for  the  feparate  concern  of  James 
Majlerman  only  •,  and  that  the  acceptance  in  queftion  did  not  bind 
the  partnerfhip,  fo  that  an  action  could  be  maintained  againft  them, 
as  the  acceptors  of  the  bills  in  queftion  ;  and  another  bill  of  ex- 
change was  produced,  drawn  in  the  fame  ftyle  and  manner  as  thofe 
in  queftion,  but  accepted  by  Majlerman  andCo.  which  had  been  paid,. 

Lord  Kenyan,  Ch.  J.  faid  :  "  When  a  man  enters  into  a  part-, 
nerfhip,  he  certainly  commits  his  deareft  rights  to  the  difcretiw* 
of  every  one  who  form  a  part  of  that  partnerfhip  in  which  he  en- 
gages i  and  if  a  bill  is  drawn  upon  the  partnerfhip  in  their  ufual 
ftyle  and  firm,  and  it  is  accepted  by  one  of  the  partners,  it  certainijr 
binds  the  partnerfhip  to  the  payment  of  it :   but  if  a  man  who  has 

(«)  2  EJf,Re^iy, 
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dealings  with  one  partner  only,  and  he  draws  a  bill  on  the  partner- 
ship on  account  of  thofe  dealings,  he  is  guilty  of  a  fraud,  and  in 
bis  hands  the  acceptance  made  by  that  partner  would  be  void  j 
but  it  would  be  otherwife  in  the  cafe  of  a  bona  fide  indorse.  In 
his  hands,  the  acceptance  of  one  of  the  partners  binds  the  partner- 
ship, as  lie  is  ignorant  of  the  circumltances  under  wliich  it  was 
created,  and  takes  it  on  the  credit  of  the  partnerfhip  name." 

So,  where  two  partners  contrail  a  debt  prior  to  the  admiffion 
of  a  third  partner,  for  which  the  creditor,  at  the  inftance  of  the 
the  two,  afterwards  draws  a  bill  upon  the  three  in  the  name  of 
the  partnership  firm  ;  and  the  bill  is  accepted  by  the  two,  without 
the  privity  of  the  third,  fuch  creditor  cannot  recover  upon  it: 
though  if  fuch  bill  gets  bon&  fid?  into  the  hands  of  an  indorfee, 
all  the  partners  are  liable  to  him  and  may  be  fued  thereon. 

Thus,  in  the  cafe  of  Shirrcjf  and  others  v.  Wilks,  (iu)  which  was 
an  aclion  upon  the  cafe  upon  a  bill  of  exchange  for  78/.  dated 
the  5th  of  November  1796,  payable  to  the  order  of  the  plaintiffs 
two  m6\hs  after  date,  which  was  ftated  in  the  declaration  to  have 
been  drawn  by  them  on  the  faid  G.  Bijliop  W.  Rcbfony  and  J. 
Wi/h,  by  the  name  and  defcription  of  Meflrs.  George  Bi/bcp  and 
Company,  and  to  have  been  accepted  by  them.  The  defendant 
Wills  pleaded  the  general  ifiue,  on  which  iffue  was  joined. 

The  caufe  was  tried  before  Lord  Kenyan,  Ch.  J.  at  Guildhallt 
and  a  verdict  was  found  for  the  plaintiffs  for  90/.  10s.  including 
intereft  on  the  bill  ;  fubjccl  to  the  opinion  of  the  Court  of  King's 
Bench  on  the  queflion,  whether  the  plaintiffs  were  entitled  to  re- 
cover under  the  following  circumftances. 

The  plaintiffs  in  Otlohcr  17C5  fold  and  delivered  a  quantity  of 
porter  to  Bj/hop  and  Wilks,  who  were  then  partners,  which  por- 
ter was  entered  in  the  plaintiffs'  books  in  the  names  of  Wilks  and 
B'tjhtp  \  and  the  fame  was  afterwards  (hipped  for  the  Weft  Indies^ 
and  the  defendant  Wilks  paid  the  (hipping  charges.  Rob  fen  be- 
came  a  partner  with  Bifir.p  and  Wilks  in  April,  1 796,  and  con- 
tinued fo  till  the  §th  of  November  iollowing,  when  their  partner- 
ship was  diflblved.  The  defendant  Wilks  previous  to  the  diffolu- 
tipn  of  the  partnership  fent  to  the  plaintiffs  a  memorandum  or  cal- 
culation in  his  own  handwriting  of  certain  deductions   claimed 

(w)>i  Eafi  Rep.  48. 

X4  bT 


3!2  Of  Contracts  by  Partners.  [Part  II. 

by  him  in  refpea  of  the  porter.  The  balance  due  to  the  plaintiffs 
in  refpect  of  the  porter  was  78/.  for  which  the  plaintiffs  drew  upon 
the  defendants  the  bill  mentioned  in  the  declaration,  which  bill 
was  accepted  by  Bijbop  in  the  partnership  firm  of  all  the  defend- 
ants  by  his fubfcribing  thereon  "  Accepted  G.  B.  and  Co." 

The  court  were  of  opinion  that  the  plaintiffs  were  not  entitled 
to  recover. 

Lord  Kenyan,  Ch.  J.  faid  :   "  I  do  not  know  how  this  cafe  came 
to  be  referved  for  the  opinion  of  the  court ;   for  I  have  decided  the 
fame  queftion  repeatedly  at  the   fittings,  and  the  propriety  of  my 
decifion   has  never  been   canvaffed  again  upon  a  motion  for  a  new 
trial.     This    is  an  action  brought   againft   tliree  perfons,    Wilksr 
Bifjop,  and  Robfin,  as  acceptors  of  a  bill  of  exchange.     It  appears 
that  the  acceptance  was  in  fact  made  by  Bljhop  alone  in  the  name 
of  the  firm.     The  confideration  for  this  bill  was  fome  porter  which, 
had  been  fold  by  the  plaintiffs  to  Wilh  and  Bijhcp  only,  at  a  time 
when  Rob/on  had  no  concern  with  the  houfe.     Then  the  plaintiffs 
knowing  this,  drew  the  bill  upon  all  the  three  partners,  and  know- 
ingly take  an  acceptance  from  one  of  them  to  bind  the  other  two, 
one  of  whom,  Rob/on,  had  no  concern  with  the  matter,  and  was  no 
debtor  of  theirs  ;  no  aflerit  of  his  being  found,    and  nothing  ftated 
to  fhow  that  he  had  any  knowledge  of  the  tranfatttons.   It  is  hard 
enough  for  one  partner,  in  any  cafe,  to  be  able   to  bind  another 
without  his  knowledge  or  confent,  but  it  would  be   carrying  the 
liability  of  partners  for  each  other's  a£ls  to  a  moft  unjuft  extent, 
if  we  fuffered   a  new  partner  to  be  bound   in  this  manner  for  an 
old    debt   incurred    by  other   perfons.     The    plaintiffs   therefore 
ought  not  in  juftice   to   have  taken  this  fecurity  by  which  they 
were  to  bind  one  who  was  not  their  debtor  :  the  tranfaclion  is  frau- 
dulent  upon  the  face  of  it.     It  is  no  anfwer  to  fay,  that  one  part- 
ner has  a  general  power  of  binding  the  reft.     So  an  executor  has 
power  to  bind  the  affets  of  the  teitator,   and  to  fell  and  difpofe  of 
his  effects     and  the  law  repofes  a  confidence  in  him,  that  he  will 
apply/  the  proceds  in  payment  of  the  teftator's  debts,  and  legacies  : 
but  if  fraud   could   be   proved  in  any  particular  tranfadion   be- 
tween 'he  executor  and  a  purchafcr,  fuch  a  fale  would  be  void. 

Nothing  can  be  better  eftaolifhed,  as  a  general  rule,  than,  that 
the  law  will  fct  afide  every  contract  which  is  fraudulent.  Such  is 
the  cafe  here.      Wilh  and  Bijbop  owed  money  to    the  plaintiffs ; 

thefe  latter,  knowing  that  Rob/on  had  no  concern  with  the  mat- 
ten, 
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ter,  fraudulently  receive  from  Wilis  and  B'-Jh-jp  a  fecurity  by 
which  Rib/on  is  to  be  bound  ;  this  therefore  cannot  be  enforced 
in  this  act  ion." 

Lawrence,  J.  faicl :  "The  plaintiffs  in  this  action  declare  as  upon, 

a  promife  by  three  defendants,    and  confequently  to  entitle  them-  > 

felves  to  recover  they  muft  prove   a  promife  either  exprefs  or  ire-  4 

plied  biuilin^T  upon   a]]  the  threc  .    jn   t;,;s  t]iey  have  fa;,e(])   amJ  ^ 

therefore  there  muft    be  judgment  again  It   them.     In  addition  to    /"^ 
the    authorities  cited  by  my  Lord  to  fliow   that  Robjbn  was  not  r*** 
bound  by  this  act  of  his  partners,    is  the  cafe    of  Hip:  v.  CuyU  *•■ 
[He  then  read  the  following  nore  from  a  MS.  of  the  late  Mr.  Juf-  ft*** 
tice  Bttllet'y    taken  by  him,  when  he  was  at  the  bar.]     «  Hope  x.    ?' 
CuJ],  fittings  at  Guildhall  after  Mich.  Term,  1774,  Mr.  Fordyce  who   ' 
traded  very  largely  in   his  feparate  capacity,  as  well  as  in  the  bufi- 
nefs  of  a  banker,  in  partnerfhip  with  others,  having  contiderable 
dealings  in  his  private  capacity  with  Hope  and  Co.  in  Holland,  did, 
for  and    in   the  names  of  himfelf  and  partners,  give  them  agene- 
neral  guarantee  for  the  money  due  from  him  in  his  feparate  capa- 
city.    Fordyce  became    a   bankrupt,   and   afterwards  all  the  part- 
ners  became  bankrupts.     And  a  bill  was  filed  in  the   Court   of 
Chancery  by  Hope  and   Co.    in  order  to  have  the  benefit  of  this 
guarantee  :   upon  which  that  court  directed  an  iiTue  to  try  the  vali- 
dity of  it.     Lord  Mansfield,  in  fumming  up  the  evidence  to  the 
jury,  faid,  "  There  is  no  doubt   but  that  the  a£l  of  every  fingle 
partner  in   a  tranfaetion  relating  to  the  partnership  binds  all  the 
others.     If  one  give  a    letter  of  credit  or  guarantee  in  the  name 
of  all  the  partners  it  binds  all.    But  there  is.no  general  rule  which 
may  not  be  infected  by  covin,  or    fuch  grofs  negligence  as  may 
amount  to,  or  be  equivalent,  to  covin  :  for  covin  is  defined  to  be  a 
contrivance  between  two  to  defraud  or  cheat  a  third.     Therefore 
the  whole  will  turn  on   this,  whether  the  taking  the  guarantee 
from  Fordyce  himfelf  in  his  own  handwriting,  without  confulting 
the  other   partners,  or  having   their  privity,  is   not  fuch  grofs 
negligence  in  the  Hopes  as  will  amount  to  a  fraud  or  covin.  For- 
dyce was  acting  in  two  feveral  capacities,  having  tranfattions  in  hit 
own  name  only,  for  his  own  feparate  benefit,  and  in  the  names  of 
the  partnerfhip   for  his  own    benefit.     This  cafe  comes  out  of 
Chancery,   where  an  affidavit  or  anfwer  of  all  parties    might  have 
been    had    if  neceffary ;   but  none  fuch  has  been  produced,   a.-.d 
therefore  it  muft  be  taken  that  the  partners  knew  nothing  of  it, 

an  J 
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and  had  no  profit  by  it,  or  privity  in  the   tranfa&ion.     Another 
fact  to   be  granted    is,   that  as  between  Hope  and  Co.  and  Gurnal 
and  Co.   and  Fordyce^  the  whole   tranfaclions   are  avowedly  with 
Fordyce  only  in  his  feparate  capac  ity.     The  next  fa£t  is  the  corref- 
pondence  in  1770,  preceding  the  fecond   guarantee.     It    is  clear 
that  Fordyce  's  depofits  and  intereits  in  the  funds  were  both  doubted, 
and  then    the  Hopes  tried    to    make   a  fcheme  to  get  a  fecond  fe- 
curity  without  fhocking  him,  by  fuggefting  there  was  a  new  part- 
ner.    The   flrft  guarantee  was  given  in  1764,  and  that  never  had 
been  called  in,   and  Hill  exifted.     There  was  then  no  occafion  for 
a  new  one  :  for  the   change    of  a  partner,  and   taking   in  a  new 
one,  would  not  deftroy  a  former  guarantee.     The  fcheme  was  to 
get  fecurity  for  debts  not  well  fecured,  the  goodnefs  of  which  was 
doubted ;   and  they  therefore  get  this  from  Fordyce  alone,  clandes- 
tinely, without  the   knowledge  of   bis  partners.     If  the   fa£l  be 
clear  that  Hope  and  Co.,    and  Gurnal  and  Co-,  knew  th*t  this  was 
done    to  cheat  the  partners  of  Fordyce^  there  is  no  qucftion  in  the 
caufe.     But   it  is  manifeft  that  they  truited   to  it  as  binding  on 
the  partnership.     Therefore  this  brings  it  to  the  fecond  qucftion, 
whether  it   be    not  a    grpfs    negliger.ee  ;  cfpecially  as  they  knew 
at  the  time  that  Fordyce  was  acting   in  his  feparate  capacity  j   and 
this  fecurity  was  intended  to  indemnify  them  againft  his  feparate 
debts.     Verdict  for  the  defendant.     Lord  Mansfield  afterwards,  in 
his  report  to  the  Court  of  Chancery^  on  a  motion  being  made    for 
a  new  trial,  faid,    three  things  were  eftablimed  to  the  fatisfaclion 
of  himfelf  and  the  jury.   Firft,  that  the  tranfaclions  between  Hope 
and  Co.  and  Fordyce  were  wholly  on  Fcrdyce's  account.     Secondly, 
that  the  partners  of  Fordyce  derived  no  profit  or   benefit  whatfo- 
•ver  from  them.     Thirdly,  that  they  had  no  notice  of  the  guaran- 
tee j   and  confequently  did  not  acquiefce  in  it.     And  Lord  Mans^ 
Jieldy  faid,  he  left  it  to  the  jury,  whether  under  thefe  circumfhnces 
the  taking  of  thefe  guarantees  were,  in  refpect  of  the  partners,  a 
fair  tranfaclion  or  covinous,  with  fufficient  notice  to  the  plaintiffs 
of  the  injustice  and  breach  of  truft  Fordyce  was  guilty  of  in  giving 
them.'* 

So, in  the  cafe  oiArden  v.  Slmrpe  and  Gil/on^  (a)  which  was  an  a&ioa  , 
of  ajfumpfit  by  the  plaintiff  as  indorfee  of  a  bill  of  exchange  drawn 
by  R,  Cowan  on  one  Raet  at  two  months  after  date  in  favour  o(, 

(*}  t  Efp.  Rep.  524. 
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R.  Packer  for  60/.  dated  the  4th  of  March  1 796.  The  cafe  as 
proved,  on  the  parr  of  the  plaintiff,  was,  that  on  the  lit  of 
March>  the  day  on  which  the  bill  bore  date,  Gilfoti,  one  of  the  de- 
fendants, brought  the  bid  in  queftion  to  the  plaintiff,  and  re- 
quefted  him  to  difcount  it  ;  the  plaintiff  faid  he  could  not  do  it 
himfe.'f,  upon  which  the  defendant  Gilfon  anfwercd,  lie  could 
get  it  done  for  him,  but  wifhed  the  bufinefs  to  be  kept  a  fecret 
irom  his  partner  Mr.  Sharpe>  to  which  the  plaintiff  afftnted  and 
took,  his  bill.  The  wirnefs  then  proved,  that  the  indorfement 
«<  Sharpe  and  Gilfon"  was  in  the  handwriiing  of  Gilfon.  On  this 
evidence  the  plaintiff  relied  his  cafe. 

Lord  Kenyctiy  Ch.  J.  faid  :  "This  action,  under  the  prefent 
proof,  cannot  be  fupported  ;  the  bill  is  indorfed  by  one  partner, 
in  the  name  of  the  firm  ;  one  putner  certainly  may  indorfe  a  bdl 
in  the  partnerfhip  name,  and  if  it  goes  into  the  world,  and  gets 
into  the  hands  of  a  bond  fde  holder,  who  takes  it  on  the  credit  of 
the  partnerfhip  name,  and  is  ignorant  of  the  circumftances,  though 
in  fa&  the  bill  was  firit  difcounted  for  that  one  partner's  own  ufej 
in  fuch  cafe  the  partnerfhip  is  liable  •,  but  the  cafe  is  different 
where  the  party  who  brings  the  action  was  himfelf  the  perfon 
who  took  the  bill  with  the  indorfement  by  one  partner  only,  and 
was  informed  that  the  tranfaction  was  to  be_concealed  from  the 
other  ;  he  cannot  fue  the  partnerfhip,  the  tranfaction  indicates  that 
the  money  was  for  that  partner's  own  ufe,  and  not  raifed  on  the 
partnerfhip  acccount,  therefore  fhall  not  be  allowed  torefort  to  the 
fecurity  of  the  partnerfhip,  to  whom  in  the  original  tranfaclion  he 
neither  looked  or  trufted."  The  plaintiff  was  accordingly  non- 
fuitcd. 

So,  an  authority  given  to  one  partner,  on  the  diffolution  of  * 
partnerfhip,  to  receive  all  debts  owing  to,  and  to  pay  thofe  owing 
from  the  late  partnerfhip,  does  not  authorize  him  to  indorfe  a 
bill  of  exchange  in  the  name  of  the  partnerfhip,  though  drawn 
by  him  in  that  name,  and  accepted  by  a  debtor  of  the  partnerfhip 
after  the  diflblution. 

Thus,  in  the  cafe  of  Abelzx\<\  another  v.  Sutton,  (y)  which  was  an 
action  brought  by  the  plaintiffs,  as  indorfees,  againft  the  defend- 

(y)  xEfp.Rtp.  108.  Setolfo  Kilgour  v.  Finlyfon  an  J  others,  1  H. 
fit.  .55.  {.  P. 


316  Of  Contracts  by  Partners.  [Part  II. 

ant,  as  furviving  partner  of  one  Pointer,  upon  a  promiffory  note 
for  685/.  1 1  s.  dated  the  27th  of  May,  1799,  and  payable  in  fix 
months  after  date,  drawn  by  Meffrs.  Morton  and  Co.  in  favour  of 
Sutton  and  Co.  and  indorfed  in  the  partnerfhip  name  of  Sutton  and 
Co.  to  the  plaintiffs. 

The  defendant  and  Poynter  had  carried  on  bufinefs  in  partner- 
(h'p,  under  the  firm  of  James  Sutton  and  Co.  On  the  3  ift  of  May, 
1799,  the  partnerfh;p  had  been  diflblved,  and  notice  of  the  dhTo- 
lution  publifhed  in  the  London  Gazette  of  the  ift  of  June  ;  and  the 
defence  was,  that  the  note  in  queftion  was  an  accommodation  one, 
created  after  the  diffolution  of  the  partnerfhip,  though  it  bore 
date  before  ;  and  the  partnerfhip  name  put  on  by  Poynter  alone, 
without  authority  from  the  defendant  •,  or  that  even  if  it  exifled 
prior  to  the  diffolution,  it  had  not  been  put  into  circulation  until 
after.  The  indorfement,  "  James  Sutton  and  Co."  was  in  the 
handwriting  of  Poynter,  and  it  appeared  clearly  that  it  had  not 
been  made  till  the  28th  of  Auguji,  nearly  two  months  after  the 
diffolution  of  the  partnerfhip  :  but  it  was  dated,  and  admitted  to 
be  the  cuftom  of  trade,  that  when  bills  or  notes  had  a  long 
time  to  run,  it  was  not  ufaal  to  put  them  into  circulation  until 
near  the  time  they  became  due,  or  when  they  had  about  the  ufual 
time  of  difcountable  fecurities  to  run. 

For  the  plaintiffs  it  was  contended,  that  where  a  partnerfhip  had 
been  diflblved,  and  one  of  the  partners  had  authority  given  him 
to  fettle  and  liquidate  the  partnerfhip  accounts,  and  due  notice  to 
that  effetT:  was  given  (as  in  the  prefent  cafe  in  the  fame  advertife- 
ment  in  the  Gazette)  which  contained  notice  of  the  diffolution  of 
the  partnerfhip)  fuch  partner  had  a  right  to  ufe  the  partnerfhip 
name  in  negotiating  bills  or  fecurities  which  exiited  previous  to  the 
diffolution,  until  the  accounts  were  liquidated  :  and  Mr.  Barnenvall% 
one  of  the  fpecial  jurymen,  faid,  it  was  very  cuflomary  for  one 
partner  to  ufe  the  partnerfhip  name  long  after  it  was  notorioufly 
diflblved,  in  negotiating  the  partnerfhip  fecurities,  for  the  purpofe 
of  liquidating  the  partnerfhip  accounts,  and  winding  up  the  con- 
cern ;  and  obferved,  that  many  bills  could  not  be  received  if  the, 
partnerfhip  name  was  not  upon  them* 

For  the  defendant  it  was  argued,  that  as  the  declaration  ftated, 
$uttsn  and  Co.  indorfed  the  note,  it  was  neceffary  to  fhow  that  the 
partnerfhip  exifted  at  the  time  the  note  in  queftion  was  indorfed  4 

and 
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and  he  cited  Dixon  v.  Evans,  6  Term  Rep.  57,  in  fupport  of  this 
pofition. 

Lord  Kenyon,  Ch.  J.  faid,  "  If  a  fair  bill  cxifted  at  the  time  of 
the  partnerfhip,  but  is  not  put  into  circulation  until  after  the  diffo- 
lution,  all  the  partners  muft  join  in  making  it  negotiable.  The 
moment  the  partnerfhip  ceafes,  the  partners  become  diftinc~t  per- 
fons :  they  are  tenants  in  common  of  the  partnerfhip  property  un- 
difpofed  of  from  that  period  ;  and  if  they  fend  any  fecurities 
which  did  belong  to  the  partnerfhip  into  the  world,  after  fuch 
diffolution,  all  muft  join  in  doing  fo.  I  even  doubt  much,if  an  in- 
dorfement  was  actually  made  on  a  bill  or  note  before  the  diffolu- 
tion,  but  the  bill  or  note  was  not  fent  into  the  world  until  after- 
wards, thai  fuch  indorfement  would  be  valid." 

In  the  courfe  of  the  caufe  a  witnefs  was  called  who  had  been 
clerk  to  Poynter.  He  was  afked  if  he  did  not  know  that  Poyntery 
after  the  diffolution  of  the  partnerfhip,  had  put  the  partnerfhip 
name  on  bills  antedated  to  a  time  previous  to  the  difTolution. 
This  queftion  was  objected  to  on  the  ground  that  it  affumed  at  a 
fact  that  bills  had  been  antedated,  without  fhowing  that  fuch 
bills  in  fa<5t  did  exift. 

Lord  Kenyon,  Ch.  J.  was  clearly  of  opinion,  that  the  queftion 
was  a  legal  one  ;  and  one  of  the  counfel  mentioned  the  cafes  of  in- 
dorfements  by  procuration,  in  which  it  was  every  day's  practice  to 
afk  witneffes,  if  bills  had  been  indorfed  by  procuration,  without 
producing  any  fuch. 

It  was  then  given  in  evidence  that  Poynter  had  received  mo- 
ney for  fecurities  belonging  to  the  partnerfhip,  which  had  been 
thrown  into  the  general  fund,  and  had  been  applied  in  liquidation 
of  the  partnerfhip  debts,  after  the  diffolution.  The  counfel  for 
the  plaintiffs,  in  reply,  ftated  two  pofitions  in  fupport  of  the  plain- 
tiffs claim;  ift,  that  if  bills  exifted  before  the  diffolution  of  the 
partnerfhip,  and  one  of  the  partners  had  authority  to  fettle  and 
liquidate  the  partnerfhip  accounts,  fuch  partners  had  a  right  to  put 
the  partnerfhip  name  upon  fuch  bills ;  and  that  a  bona  fide  holder 
of  fuch  bill  would  have  a  right  to  refort  10  all  the  partners  :  2dly, 
that  if  he  put  into  circulation  bills  in  the  partnerfhip  names,  upon 
which  money  had  been  raifed,  which  was  applied  in  liquidation 

of 
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of  the  partnerfhip  debts,  it  was  money  had  and  received  to  the  ufc 
of  all  the  partners,  and  all  would  be  liable. 

Lord  Kenyon,  however,  (after  obferving  that  there  was  no  evi- 
dence to  (how  that  the  money  railed  upon  the  bill  in  queflion  had 
been  fo  applied)  expreffed  his  mofl  decided  diflent  to  both  pofitions: 
he  faid,  "  it  could  never  be  allowed  that  any  one  might  make 
another  his  debtor  againfl  his  will :  by  that  means,  a  man's  greateft 
enemy,  by  paying  his  debts,  might  make  himfelf  his  creditor.  The 
mod  mifchievous  and  diitrefling  confluences  might  enfue  from 
fuch  a  doclrine.  He  had  often  ruled,  that  it  could  not  be  done  ; 
and  he  was  Hill  of  the  forne  opinion.  With  refpedt  to  the  other 
poiltion,  his  Lordfliip  faid,  when  a  man  takes  a  partner,  he  takes 
him  for  better,  for  worfe  ;  he  repofes  confidence  enough,  and 
places  himfelf  fufficiently  in  the  power  of  his  partner  during  the 
partnership.  To  contend  that  this  liability  to  be  bound  by  the 
a£ts  of  his  partner,  extends  to  a  time  fubfequent  to  the  diffolution, 
was,  in  his  mind,  a  mod  monftrous  propofition.  A  man  in  that 
cafe  could  never  know  when  lie  was  to  be  at  peace,  and  retired 
from  all  concerns  of  the  partnerfhip,  if  one  partner  was  to  have  the 
power  of  binding  another^long  after  the  diflblution  of  the  partner- 
fhip. I  am  of  opinion,  faid  his  Lordfliip,  if  a  bill  is  fent  into  cir- 
culation after  the  difiblution  of  a  partnerfhip,  that,  beyond  all  con- 
troverfy,  all  the  partners  mud  join  in  the  indorfement ;  and  one, 
by  putting  the  partnerfhip  name,  cannot  bind  the  reft."  The 
jury  accordingly  found  a  verdict  for  the  defendant. 

"Where  two  partners  give  a  joint  bill  of  exchange  for  a  partner- 
fliip  demand,  which  is  not  paid  when  due,  and  the  holder  takes  a 
feparaie  b\lly  or  fecurity,  of  one  of  the  partners,  without  the  know- 
ledge of  the  other,  the  latter  is  thereby  difcharged.* 

Money  leaf  to  one  partner,  whilft  he  is  engaged  in  the  partner- 
fhip bufinefs,  in  order  to  defray  certain  expences  of  travelling, 
(hall  be  deemed  a  partnerfhip  debt,  and  recoverable  againfl:  all  the 
partners. 

Thus,  in  the  cafe  of  Rothwell  v.  Humphreys  and  Howellt(z)  which 
was  an  aclion  of  affumpfit  for  money  lent.  The  defendants  were 
partners,  carrying  on  the  bufinefs  of  linen-drapers,  in  London  \  the 

•  Fide  4  Efp.  Rep.  91.5  Efp.  Rep.  122.  (2)  1  Efp.  Rep.  406. 

plaintiff 
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plaintiff  was  a  fuftian  manufacturer  at  Manchejlcr.  Howell,  one 
of  the  defendants,  had  gone  down  to  Manchejler,  to  purchafe 
goods,  in  the  way  of  his  trade,  and  had,  in  fa&,  purchafed  from 
the  plaintiff,  to  the  amount  of  500/.  Being  about  to  return,  he 
borrowed  10/.  from  the  plaintiff,  to  defray  his  expences  to  Lon- 
don, and  having  drawn  a  bill  on  the  houfe  in  London  for  the 
amount  of  the  goods,  he  included  in  it  the  10/.  fo  borrowed,  and 
the  bill  was  drawn  for  510/. 

Before  the  arrival  of  the  goods  in  London,  Humphreys  and  How- 
ell, the  defendants,  became  infolvent ;  and  the  plaintiff  flopped 
the  goods  in  tranfitu  ;  fo  that  the  bill  was  never  prefented,  and  the 
action  was  brought  to  recover  the  10/.  lent  only. 

The  defence  relied  upon  was,  that  the  action  was  brought 
againft  both  partners  for  a  loan  of  money  admitted  by  the  evi- 
dence, to  have  been  made  to  one  of  them,  and  which  therefore 
could  not  be  fupported. 

But  Lord  Kenyan,  Ch.  J.  faid,  "  that  though  the  loan  of  money 
was  to  one  of  the  partners,  it  was  lent  to  him  while  employed  in 
the  partnerfhip  bufinefs,  and  on  its  account ;  that  as  fuch,  it  was 
competent  to  him  to  bind  the  partnerfhip  to  the  payment  of  a  debt 
fo  contracted,  and  which,  in  fact,  he  had  done,  by  including  the 
money  lent  in  the  fame  bill  with  that  for  goods  fold  clearly  on  the 
partnerfhip  account."  A  verdict  was  accordingly  found  for  the 
plaintiff. 

So,  where  one  of  feveral  partners  receiving  money,  or  goods,  of 
a  third  perfon,  in  the  ufual  courfe  of  bufinefs,  on  the  partnerfhip 
account,  in  order  to  be  applied  to  a  particular  purpofe,  wrong- 
fully mifapplies  fuch  money,  or  goods,  to  his  own  prirate  ufe,  all 
the  partners  are  anfwerable. 

Thus,  in  the  cafe  againft  Layfield  and  others,  (a)  which  was  an 
action  on  the  cafe  for  money  had  and  received  to  the  plaintiff'* 
ufe,  it  appeared,  upon  evidence,  that  Layfield  and  the  other  de- 
fendants were  bankers  and  partners,  and  that  the  plaintiff  had 
given  Lnyfield  20s.  for  which  he  received  a  ticket  in  the  double 
exchange  lottery,  and  Layfield undertook  to  pay  what  benefit  fhould 
happen  thereupon  •,  that  the  ticket  came  up  a  40/.  benefit  j  and 
for  that  money  the  action  was  brought.  It  was  objected  for  the 
defendants,  that  the  action  was  brought  againft  Layfield  and  las 

(c)   1  Salt.  292,  Holt' t  Rip.  434.  S.C. 

partners ; 
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partners ;  whereas  it  did  not  appear  that  any  of  them  had  under- 
taken to  be  truftees  in  the  lottery,  except  Layfield,  and  therefore 
he  oplv  ought  to  be  charged,  and  not  his  partners. 

But  Holt,  Ch.  J.  anfwered,  that  it  appeared  they  were  partners 
in  their  trade,  and  goklfmiths,  and  the  adventurers  put  their  money 
in  upon  the  credit  of  feveral  goldfmiths,  that  had  undertaken  to 
pay  the  benefits  j  and  it  fhould  be  prefumed  the  act  of  Layfield 
was  the  act  of  the  other,  and  fhould  bind  them,  unlefs  they  could 
ihow  a  difclaimer,  and  a  refufal  io  be  concerned  in  it.  Accord- 
ingly the  plaintiff  had  a  verdict  for  forty  pounds. 

So,  if  two  perfons  are  in  partnerfhip  as  atiornies  and  conveyancers, 
and  me  of  them  receives  money  to  be  laid  out  on  mortgage,  but 
mifappiies  it,  the  other  is  liable  for  the  amount. 

Thus  »n  the  cafe  of  Willet  v.  Chambers,  (a)  which  was  an  action  of 
ejfumpfu  for  money  had  and  received  to  the  plaintiff's  ufe,  brought 
againitthe  defendant,  as furviving  partner  of  one  Dadley.     At  the 
trial  a   verdict    was  found  for  the  plaintiff,  damages  48c/. :  and 
upon  a  rule  to  fhow  caufe  why  a  new  trial  fhould  not  be  granted, 
the  facts  appeared  to  be  as  follow  :  that,  prior  to  any  partnerfhip 
between  the  defendant  ux\i.  Dadley,  who  was  an  attorney  and  con- 
veyancer, at  Coventry,  the   latter,  in  the  year  1771,  received  of 
3  Mr.  Bindley  the  fum  of  350/.,  to  be  laid  out  on  a  real  fecufity. 
Dadley  accordingly  furnifhed  him  v. ::h  a  mortgage  from  a  Mr. 
Hughes  to  that  amount ;  which,  as  it  afterwards  appeared,   Dad- 
ley had  forged.     At  Midfummer  1776  Dadley  and  Chambers  enter- 
ed into  partnerfhip  ;  fnortly  after  which,  Bindley  wanted  to  call  in 
his  money.     The  pretended  mortgagor  was  fuppofed  at  the  fame 
time  to  want  a  further  fum  of  150/.,  which,  added  to  the  original 
mortgage  money,  made  together  the  fum  of  500/.     The  plaintiff, 
Willet,  was  ready  to  advance  this  fum  ;  and,  in  confideration  of  his 
doing  fo,  an  affignment  was  made  to  him  of  the  pretended  mort- 
gage before  made  to  Bindley,  as  to  i3o/.  part  of  this  fum  of  500/. 
Willet  paid  it  into  Dadley*  sjoiRce  to  Chambers,  who  gave   the    fol- 
lowing receipt  for  it  :  "  Received   of  Mr.  Benjamin    Willet,  the 
**  fum  of  j  80/.,  for  which  I  promife  to  account  to  him  on  de- 
"   mand.      Chambers" 

Dadley  was  not  at  home  when  this  fum  was  paid.     Some  time 
after,  the  plaintiff  called  at  the  office  to  pay  30c/.  more,  part  of 

{a)  CazL'p.  814. 

the 
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the  remaining  320/.  clue.  Dadley  being  then  at  home,  flPi/&?paid 
the  money  to  him  ;  and,  in  return,  Dadley  gave  him  the  following 
receipt :  "  Received  on  account  of  Mr.  Benjamin  Willet,  300/.  the 
«  remainder  of  the  money  to  be  paid/ being  20/.     Dadley." 

It  was  admitted  that  the  defendant,  Chambers,  was  in  no  refped 
privy  to  the  forgery  •,  and  that  no  procuration  money  was  paid 
cither  to  Chambers  or  Dadley. 

The  Court  refufed  the  rule,  and  determined  this  to  be  a  partner- 
fhip  tranfa&ion,  and  that  the  defendant  was  anfwerable  for  the 
a£V.  of  his  partner.  Lord  Ma?isfeldy  Ch.  J.  faid,  "  Both  parties  in 
this  cafe  undoubtedly  are  innocent;  and  the  lofs  that  will  fall 
upon  the  defendant,  if  the  law  is  againft  him,  will  be  much  great- 
er than  that  which  will  be  fuftained  by  the  plaintiff,  if  he  fails. 
It  is  indeed  fo  hard  a  cafe  upon  the  defendant,  that  every  leaning 
of  the  Court  would  be  in  his  favour.  But  the  queftion  is, 
"  Whether,  in  point  of  law,  this  engagement  with  Dadlty  does 
not  make  Chambers  anfwerable  ?" 

To  go  by  fteps -,  it  is  neceffary  to  fee  what  the  bufinefs  wa« 
which  Dadley  carried  on  alone,  before  his  connection  with  the  de- 
fendant, in  the  year  1776.     By  admiflion  of  the  counfel  on  both 
(ides,  it  was  the  bufinefs  of  an  attorney  and  conveyancer.     By 
proof  in  the  caufe,  it  appears  to  have  been  a  great  deal  more :  for 
he  had  many  appointments,  though  the  nature  of  them  is  not  par- 
ticulate mentioned.     He  had  alfo  agencies,  and  was  clerk  to  a  na- 
vigation.    But  there  is  no  pretence  that  he  ever  received  procura- 
tion-money. The  bufinefs  of  conveyancing,  in  the  very  nature  of  it, 
as  carried  on  in  the  country,  is  this:  where  there  is  an  attorney,  or 
counfel  of  credit,  they  receive  money  to  place  out  upon  fecurites  ; 
and  perfons  who  want  to  borrow,  as  well  as  thofe  who  want  to 
lend,  apply  to  them  for  that  purpofe.     Their  profit  arifes  from 
having  the  money  in  their  hands  before  it  is  laid  out  upon  the 
intended  fecurities  ;  and  from  their  fees  and  bills  of  charges  upon 
the  conveyances  they  draw.     It  is  not  difputed  but  that  this  was 
the  nature  of    Dadley's  conveyancing  bufinefs  :  he  did   not  a£fc 
however  as  a  fcrivener,  who  fometimes  does  not  touch  the  mo- 
ney, but  who  in  all  cafes  get£  procuratioivmoney.     There  is  no 
proof  of  any  tranfaction  of  that  kind  ;  nor  indeed  is  it  cuftomary 
for  attomies  like  him  to  do  fo  ;  for  they  get  profit  enough  without 
it.     I  remember  a  cafe  before  me  of  a  pcrfon  who  was  truftcd  to 
Voj..  I.  Y  the 
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the  account  of  many  thoufand  pounds,  in  the  manner  I  have 
PtdUd  ,  and  that  is  the  nature  of  the  bufinefs. 

This  was  the  bufinefs  of  Dadl,ey  before  the  partnerfhip.  Let  us 
fee  then  what  was  the  nature  of  the  partnerihip  afterwards  entered, 
into,  between  Dadley  and  the  prefent  defendant  j  whether  it  was 
a  general  partnerfhip  in  Dudley's  bi^finefs,  or  confined  to  one  par- 
ticular branch  of  it  only  •,  for  to  be  lure  there  may  be  fuch  a  con- 
fined partnerfhip.  The  evidence  as  to  this  point  confifts  in  the 
heads  and  terms  of  an  agreement  entered  into  between  them, 
which  were  afterwards  extended  and  reduced  into  form.  From 
them  it  appears  there  was  no  particular  reitriclion  ;  it  was  not  to  be 
confined  to  fuits,  nor  to  conveyancing  only  }  but  they  were  to  be 
partners  in  the  bufinefs  which  Mr.  Dadley  carried  on.  Each  wa* 
to  be  worth  a  certain  fum  :  the  profitsare  dated  at  800/.  Then  it 
is  agreed  that  a  provifion  (hall  be  made  for  the  family  of  whichever 
of  them  mould  happen  to  die  firft.  And  then  comes  the  follow- 
ing claufe,  at  the  end,  which,  though  not  taken  notice  of  by  the 
counfel  on  either  fide,  is  very  material  indeed  upon  this  occafion. 
My  object  in  examining  it  particularly  was,  to  fee  whether  it  con- 
tained any  reftriction.  The  claufe  is  this:  "Note,  this .  fcheme 
*'  of  partnerfhip  is  intended  to  include  all  Mr.  Dudleys  prefent  and 
"  future  practice  and  appointments,  fuch  as  agencies,  navigation- 
**  clerk,  &c.  but  not  to  extend  to  any  public  office  or  place, 
•<  which  may  at  any  future  time  be  given  to  either  of  the  parties." 
The  only  reftriclion,  therefore,  is  that;  or,  more  properly  (peak- 
ing, it  is  the  only  exception  to  this  general  partnerihip. 

Thus,  the  partnerfhip  commences,  without  waiting  for  articles  ; 
and  from  that  time  the  bufinefs  was  carried  on  in  partnerfhip. 
One  branch  in  that  bufinefs  was  conveyancing.  Incident  to  con- 
veyancing is  the  receiving  of  money  to  place  out  upon  fecurities. 
Receiving  it  from  the  lender  to  advance  to  the  borrower,  and 
ailing  for  both  parries  refpeclively.  From  that  the  profit  arifes  ; 
not  from  procuration*money,  but  from  the  money  lying  in  their 
hands  before  it  is  placed  out ;  and  when  placed  out,  from  the 
charges  and  fees  for  drawing  and  engroffing  the  conveyances. 

The  facts  then  are  fhortly  thefe  : — the  plaintiff  Willei>  wanting 
to  place  out  a  fum  of  500/,  applies  to  the  office,  without  making 
any  uiiiinctioii  between  the  two  partners.  The  fir  ft  fum  he  ad- 
vances is  18&/.  ;  this  he  pays  to  Chambers*  who  gives  a  receipt  for 
it,  not  expreffing  it  to  be  for  Dadley>  or  for  what,  or  whole  ufe  ; 

but 
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but  making  himfelf  accountable  for  the  amourrty  on  demand.  He 
receives  it  therefore  as  the  principal,  not  as  the  agent  of  Dudley ; 
and  it  is  admitted  he  knew  the  ufe,  by  placing  it  out  upon  the  Se- 
curity for  which  it  was  put  into  his  hands.  The  next  fum,  which 
was^oo/.,  is  paid  by  the  plaintiff  to  Dudley,  who  receives  it  ex- 
actly  in  the   fame  manner  as  Chambers  did   the  former  fum as 

principal ;  and  gives  a  receipt  for  it,  not  as  for  fo  much  money  to 
be  placet!  out,  but  as  a  fum  for  which  he  was  to  be  accountable. 
The  two   fums  together  come  within  20/.   of  what  was  wanted 
upon    the    fecurity.      Afterwards  the    bill    for   conveyancing    is 
brought  in.     Hughes  being  the  original  mortgagor,  if  he  had  not 
been  a  fi&itious  perfon,  and  had  wanted  a  further  fum  of  money 
upon  the  alignment,  he  mould  have  paid  the  expence  of  convey- 
ancing.    But  the  bill  is  brought  in  to  the  plaintiff,  and  made  out 
"  debtor  to  Chambers  and  Dad/ey."     Chambers  receives  the  money 
and  gives  a  receipt   for  it.     In  that  tranfattion,  therefore,  he  is 
clearly  confidered  as  a  partner,  and  the  tranlaclion  itfelf  as  a  part- 
nerfhip  tranfa&ion.     If  Dad/ey  had  received  procuration-money 
and  that  kind  of  dealing  had  been  excepted  out  of  the  articles,  or 
if  feparate  accounts  had  been  kept  of  the    money  got  by  thefe 
tranfaftions,  and  it  had  al!  been  fet  down  to  the  profits  of  Dad/ey 
only,   it   might  have  varied   the  cafe  :  and  Mr.  Juftice  A/bhurff, 
who  tried  the  caufe,  would  have  been  very  glad  to   have  given  a 
direction  in  favour  of  the  defendant.      He  fuffers  by  the  rafcality 
of  a  man  who  had  a  very  good  character.     I  am  very  forry  for  the 
defendant ;   but   upon  this  evidence  I  cannot  fay  but  that  it  is  a 
partnerfhip  tranfa^tion." 

So,  where  one  of  two  partners,  being  a  truftee,  applied  truft- 
money  to  the  ufe  of  their  joint-trade  with  the  privity  of  the  other 
partner;  and  they  afterwards  feparated,  and  by  agreement  the 
partnerfhip  efL-dls  were  afligned  over  to  the  6rft  partner,  who 
took  upon  himfcif  the  payment  of  the  joint-debts  ;  rhis  was  held 
to  be  no  payment  in  difch'arge  of  the  other  partner,  but  that  both 
were  liable  to  make  good  the  truft-money.  [b) 

So,  an  a&ion  cannot  be  maintained  by  feveral  partners  for 
goods  fold  by  one  of  them  living  in  Gutrnfey,  and  packed  by  him 
in  a  particular  manner,  for  the  purpofes  of  fmuggling,  though  the 
other  partners,  who  refided  in  England,  knew  nothing  cf  the  falc  ; 

{I)  Smith  and  others  v.  Jamcfon  and  anther,  5  Term  Rep,  601. 

Y2  for 
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for  it  is  a  contract:  by  fubje£ts  of  this  country,  made  in  contra- 
vention of  the  laws  :  and  the  Court  faid  that  the  cafe  muft  be  con- 
fidercd  in  the  fame  light  as  if  all  the  parties  lived  in  England,  (c) 

One  partner  cannot  bind  his  copartner  by  deed  or  writing  under 
fcal,  without  an  exprefs  authority  from  him,  by  writing  under 
fcal.  {d) 

It  has,  however,  been  determined, (s)  that  a  bill  of  fale  executed 
by  one  partner,  with  theconfent  and  in  the  prcfence  of  the  other, 
xs  binding  upon  both  the  partners. 


3- 


Of  Contrails  -with  a  Partnerfhip  Firm,  after  a  Change 
or  Difjolutitm  of  Partnerjhip  ;  and  of  the  Notice  necejjfary 
to  be  given  of  fuch  Change  or  Diffblulion. 

Where  a  partnerfhip  confiits  of  a  certain  number  of  perfons, 
if  any  of  the  partners  withdraw  from  the  firm,  and  no  notice 
'.s  given  thereof,  any  perfon,  dealing  with  the  partnerfhip  either 
before  or  after  fuch  change,  has  a  right  to  call  upon  all  the  parties 
who  at  firft  compofed  the  firm,  (f) 

But  where  three  perfons  entered  into  partnerfhip  in  the  trade  of 
fugar-boiling,  and  it  was  agreed  that  no  fugars  mould  be  bought 
without  the  confent  of  the  majority.  One  of  them  afterwards 
withdraws  him felf  from  the  partnerfhip,  of  which  he  gives  public 
notice ;  and  fubfequent  to  this,  the  two  other  partners  make  a 
contract,  with  A.  for  a  large  quantity  of  fugar,  who  had  full  notice 
that  the  third  partner  had  withdrawn.  It  was  determined  that 
fuch  thircTpartner  was  not  anfwerable  for  any  part  of  the  fugar 
fo  purchafed.  (g) 

When  partners  diflblve  their  partnership,  they  fhould  fend  no- 
tice to  all  perfons  who  have  trufted  them  as  partners  i  a  mere 
aetice  in  the  Gazette,  in  fuch  cafe,  not  beit)?  fuflicient. 

(0   Biggs  v.  Lawrence,  3  Term  Rep.  454. 
[a)   Hanifou  v.  Jackfon,  7  Term  Rep.  207. 
(c)   Ball  v.  Dunilerville,  4  Term  Rep.$\$. 
if)  Per  Le  Blanc  Jvjt.  3  Efp.  Rep.  248. 

{g)  Minnit  and  Whinery,  5  Bro.  P.  C.  4S9.  oSt.  ed.  and  16  Fin. 
Mr,  2; 4.  pi.  12.  $.  C. 

Thus, 
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Thus,  in  the  cafe  of  Graham  and  others,  v.  Hope  and  others,  (4) 
where  it  appeared  that  the  defendants  had  been  in  partnerfhip  to- 
gether, and  the  plaintiff  had  fold  them  goods  as  partners.  After- 
wards the  partnership  was  diflblved,  and  notice  of  the  difTolution 
given  in  the  London  Gazette ;  and  after  this  notice,  the  plaintiff 
had  fold  and  delivered  the  goods,  foT  which  the  prefent  action  wa« 
brought. 

The  defendants  called  witnefTes,  who  fwore  that  a  notice  had^ 
been  given  to  the  agent  of  the  plaintiff,  that  the  partnerfhip  wat 
diflblved.  The  agent  on  the  contrary  pofitively  fwore  that  he  had 
received  no  fuch  notice. 

Lord  Kenyon,  Ch.  J.  before  whom  the  caufe  was  tried,  told  the 
jury,that  "the  caufe  depended  enrirely  on  the  credit  they  gave  to  the 
witnefTes  on  the  one  fide  and  the  other.  The  Gazette,  he  thought, 
was  not  of  itfelf  fufficient  notice  to  the  plaintiff  of  the  difTolution 
of  the  partnerfhip.  His  lordfhip  faid,  he  did  no  fay  this  for  the 
purpofe  of  this  caufe  merely,  but  meant  to  lay  it  down  as  a  ge- 
neral rule  to  govern  the  conduct  of  all  men.  Many  people  there 
were  in  this  kingdom  who  never  faw  a  Gazette  to  the  day  of  their 
deaths,  and  very  mifchevious  would  be  the  confequences,  if  they 
were  bound  by  a  notice  inferred  in  it.  It  was  incumbent  on  per- 
fons  diflblving  a  partnerfhip,  to  fend  notice  of  fuch  difTolution  to 
all  the  perfons  with  whom  they  had  had  dealings  in  partnerfhip.** 
The  jury  believing  the  defendant's  witnefTes,  gave  a  verdid  for 
the  defendant. 

But  a  notice  in  the  Gazette  of  the  difTolution  of  a  partnerfhip  is  a 
fufficient  notice  to  all  perfons  who  have  had  no  previous  dealings 
with  the  firm. 

Thus,  in  the  cafe  of  Godfrey  v.  Turnbull  and  another,  (*)  which 
was  an  atYion  brought  by  the  plaintiff,  as  iirdorfee  of  a  promiffory 
note  againft  the  defendants  as  the  makers  of  it.  The  defendants 
had  been  partners  in  trade,  but  the  partnerfhip  had  been  diflblved 
prior  to  the  date  of  the  note. 

Macauley,  one  of  the  defendants,  fuffered  judgment  to  go  by 
default. 

(h)  Peale's  Cas.  N.  P.  154.  Setajfo  Gorhara  vTkompfon,  lb.  4*.  S.P. 
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The  other  defendant  relied  upon  this  circumftance,  namely,  that 
the  note  was  made  by  the  defendant  Macauley  only,  after  the 
diffolution  of  the  partnerfhip,  who  had  put  their  joint  names  on  it 
without  any  authority  from  him. 

The  note  was  dated  the  6th  of  April,  1793.  On  the  19th  of 
the  March  preceding,  notice  of  the  diffolution  of  the  partnerfhip, 
dated  the  15th,  had  appeared  in  the  Gazette. 

The  queition  was,  whether  the  notice  given  in  the  Gazette  was 
fufficient,  fo  as  to  exonerate  the  defendant  Tunibuil. 

Lord  Ketifon, Xh.  J.  faid  :  "In  general,  if  a  partner  gives  a 
note  in  the  partnerfhip  name,  all  the  partners  are  bound  by  it ; 
and  that  is  the  cafe,  even  if  given  after  the  actual  diffolution  of 
the  partnerfhip,  if  that  was  not  fufficiently  notified,  and  the  party 
who  took  the  note,  took  it  on  the  faith  of  the  partnerfhip  name.  | 

A  fecret  diffolution  of  a  partnerfhip  cannot  difcharge  the  part- 
ners ;  but  if  the  diffolution  is  notified  in  the  ordinary  and  ufual 
Way,  as  it  is  the  only  mode  by  which  the  fact  of  the  diffolution  can 
be  promulgated  to  the  world,  at  leaft,  to  thofe  who  have  had 
n0  previous_dealing  with  the  partners,  it  feems  fufficient,  at  leaft, 
to  be  left  to  the  jury  from  thence  to  infer  notice. 

In  many  cafes,  notice  in  the  Gazette  is  fufficient  to  fubject  a 
party  to  penalties,  as  in  the  cafes  of  fmuggling  and  outlawries. 
So  in  the  cafe  of  bankrupts,  notice  in  the  Gazette  is  fufficient  for 
every  purpofe.  In  the  prefent  inflancc,  there  is  no  proof  of  any 
actual  notice  to  Mr.  Godfrey,  the  plaintiff,  but  the  publication  in 
the  Gazette  is  proved,  antecedent  to  his  taking  the  note. 

The  jury  are  to  judge  from  the  practice  in  the  ufual  courfe  and 
ordinary  mode  of  bufinefs.  Notices  are  to  be  found  in  every  Ga- 
zette of  the  diffolution  of  partnerfhips ;  which  feems  to  point  out 
that  as  the  mode  adopted  by  the  world  for  notifications  of  this 
fort,  and  therefore  every  prudent  man  in  bufinefs  ought  to  confult 
them." 

The  jury,  under  this  direction,  found  a  virdict  fcr  the  defend- 
ant, Turnbull. 

4.  How  Partners  muft  fue  and  be  fued. 

Upon  a  partnerfhip  contract,  or  debt,  all  the  partners^  or  their  Aj- 
Jignees  ,11x^1  fue  and  be futd\  the  contractor  promife  being  joint.  And  if 
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one  partner  only  fiies  upon  a  joint  contract,  the  action  cannot  be 
maintained  ;  and  the  defendant  may  rake  advantage  ot  this  omif- 
fion  at  the  trial,  and  nonfuit  the  plaintiff.  But  in  ari  action 
for  a  tort  or  wrong  this  matter  can  only  be  taken  advantage  of  by 
plea  in  abatement,  (k) 

The  action  upon  the  contract  muft,  however,  be  brought  at 
the  fuit  of  fuch  partners  only  as  were  in  partnership  at  the  time  of 
making  the  contract.  (/) 

But  in  the  cafe  of  Garret  v.  Taylor,  (>«)  where  three  had  employed 
the  defendant  to  fell  fome  timber  for  them,  in  which  they  were 
jointly  concerned  ;  two  of  them  he  had  paid  their  exact  propor- 
tion, and  they  had  given  him  a  receipt  in  full  of  all  demands  •,  the 
third  now  brought  his  a£!ion  for  the  remainder,  EeihgTris /bare  ;  arid  it 
was  objected,  that  as  this  was  a  joint  employment  by  three,  one 
alone  could  not  bring  his  action  :  But  it  was  ruled  by  Lord 
Mansfield^  that  where  there  had  been  a  fever  ance,  as  above  dated, 
that  one  alone  might  fue. 

In  actions  again]} partners  all  of  them  fhould  regularly  be  fued  ; 
though  if  one  be  fued  alone,  he  can  only  take  advantage  of  this 
omiffion  by  plea  in  abatement  \  for  if  he  were  allowed  to  give  it  in 
evidence,  upon  the  trial,  and  fo  nonfuit  the  plaintiff,  it  would  be 
a  great  hindrance  to  juftice  :  for  in  many  cafes  a  creditor  does 
not  know  all  the  partners  ;  particularly  a  fecret  one.  But  when 
the  defendant  pleads  in  abatement,  he  muft  fet  forth  in  his  plea 
the  names  of  all  his  partners,  and  the  plaintiff  is  thereby  informed 
againft  whom  he  ought  to  proceed.  («) 

With  regard  to  furviving  partners  it  is  a  rule,  that  where  one  of 
feveral  partners  dies,  an  action  upon  a  partnerfhip  contract  muft 
be  brought  in  the  name  of  the  furvivors  only  :  for  the  executor 
and  the  furvivors  cannot  join,  becaufe  the  remedy  furvives.*  And 
in  an  action  by  or  againft  a  furviving  partner,  the  plaintiff  may 
declare  not  only  for  a  debt  contracted  in  the  life-time  of  the 
deceafed  partner,  but  alfo  for  a  debt  due  to  or  from  the  furvivor  in 
his  own  right.  (0) 

(J)  Vide  2  Stra.  8?©.  2  Term  Rep.  28  z   3  Term  Rrp.433.  779. 

(/)  1  Efp.  Rep.  i8j.  (m)    Silt,  at  Guildhall,  Irin    4  Geo.  III. 

coram  Lord  Mansfield,  I  EJp.  K.  P.   117. 

(«j    2  Bl.  Rep.  695.  947.    5  Bur.  z6\$.     See  alfo  1  Saund.  2  ;i.  I.  n.  4. 

•  2  Sail.  44+.  (0)    Vide  2  Tern  Rep    4*76.    3  Term  Rep.  433. 

5  Term  Rep.  493.  6  Term  Rep.  5^2. 
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5.  Of  the  Remedy  by  Partners  upon  Contracts  >  SsrV.  Inter  fe. 

Generally  fpeaking,  one  partner  has  no  remedy  at  law  againft 
his  co-partner  for  any  thing  relating  to  the  partnerfhip  concern, 
except  upon  an  exprefs  contract,  or  promife  made  between  them  \ 
the  only  remedy  being  in  a  court  of  equity. 

But  money  paid  by  one  partner  to  another  before  the  bank- 
ruptcy of  the  latter,  for  the  purpofe  of  being  paid  over  as  his  li- 
quidated (hare  of  a  debt  to  their  joint  creditor,  if  it  be  not  fo 
applied  is  proveable  as  a  debt  under  the  commiflion  of  the  bank- 
rupt partner,  and  alfo  recoverable  againft  the  folvent  partner ; 
and  if  the  latter  be  not  called  upon  to  repay  the  debt  to  the 
joint  creditor  till  after  _thc bankruptcy  of  the  other;  he  may 
recover  from  the  bankrupt  partner  his  fhare  of  fuch  debt  fo  paid 
after  the  bankruptcy  to  the  joint  creditor,  notwithftanding  he 
may  have  obtained  his  certificate.  (/>) 

So,  where  A.  engages  as  a  partner  in  a  particular  tranfac"t ion 
with  B.,  C,  and  D.,  who  were  before  partners  ;  B.,  C,  and  D.f 
become  bankrupts,  after  which  A.  pays  a  debt  due  from  himfelf 
and  them  to  a  joint  creditor  ;  it  was  determined  that  thefe  three 
partners  conftituted  but  one  debtor  to  A.,  and  that  he  might  re- 
cover from  B.  the  proportion  of  B.,  C,  and  D.,  towards  the  joint 
debt ;   Bj  not  haying  pleaded  in  abatement,  (y) 

So,  where  A.,  B.,  and  C,  having  diffolved  partnerfhip,  C.  after 
fuch  diffolution,  drew  bills  in  the  partnerfhip  firm  in  favour  of  D., 
he  not  knowing  of  fuch  diffolution,  upon  which  D.  brought  his 
action  againft  all  the  former  partners,  and  C.  having  pleaded  his 
bankruptcy,  D.  entered  a  nolle-profequi  as  to  him,  and  recovered 
judgment  againlt  A.  and  B.,  which  was  afterwards  fatisfied  by  the 
atton  ey  of  A.  and  B.,  who  advanced  part,  and  borrowed  the  reft 
of  the  money  on  ihtxx  joint  credit :  it  was  holden,  that  the  fum  fo 
paidy'm  f*tisfa£Hon  of  the  judgment,  might  be  recovered  in  a 
joint  a£tion  by  A.  and  B.  againft  C.  (r) 

But  where  A.  and  B.  are  engaged  in   a  partnerfnip  in  infuring 
{hips,  &c,  which  is  carried  on  in  the  name  of  A.,  and  A.  pays  the 

{p    Wright  v.  Hunter,    1  Eajl  Rep.  20.  (y)  Ibid, 

(rj  Ofbornc  *nd anothtr  v.  Harper,  5  Eajl  Rtp.  225. 

whole 
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whole  of  the  loflcs,  Such  a  partnerfhip  being  illegal  by  Stat. 
6  Geo.  I.  c.  1  8.,  A.  cannot  maintain  an  action  againft  B.  to  reco- 
ver a  mare  of  the  money  that  has  been  fo  paid,  (s) 

Though,  if  two  perfons  jointly  engage  in  a  Rock-jobbing  tranf- 
action,  and  incur  loffes,  and  employ  a  broker  to  pay  the  differ- 
ences, and  one  of  them,  with  the  privity  and  confent  of  the 
other,  repay  the  broker  the  whole  fum,  he  may  recover  a  moiety 
from  his  companion  in  an  action  for  money  paid  to  his  ufe, 
notwithstanding  the  Stat.  7  Geo.  II.  c.  8.  [t) 

One  partner  may  maintain  an  action  againft  his  copartner,  for 
money  received  to  the  feparate  ufe  of  the  former,  and  wrongfully 
carried  to  the  partnerfhip  account.  («u) 

But  where  A.,  B.,  and  C,  became  partners  in  in  Turing  fhips, 
(contrary  to  the  Stat.  6  Geo.  I.  c.  18.  f.  12. ;)  and  it  was  agreed 
that  the  policies  fhould  be  underwritten  in  the  name  of  A  only, 
fcveral  policies  were  effected,  and  the  premiums  received  by  C. 
and  D.  as  brokers  :  it  was  determined  that  A.  could  not  recover 
thofe  premiums  from  C.  and  D.  («) 

Where  two  perfons  enter  into  articles  of  partnerfhip  for  a  term 
of  years,  in  which  is  a  covenant  to  account  yearly,  and  to  adjuft 
and  make  a  final  fcttlement  at  the  expiration  of  the  partnerfhip, 
and  they  diffolve  the  partnerfhip  before  the  term  expires,  and  ac- 
count together,  and  ftrike  a  balance  which  is  in  favour  of  the 
plaintiff,  including  feveral  items  not  connected  with  the  partner- 
fhip, and  the  defendant  promifes  to  pay  it,  an  adion  of  ajfumpjit 
lies  on  fuch  exprefs  promife.  (w) 

(ty  Mitchell  and  others  v.  Cockburne,  2  H.  El.  379.  See  alfo  Aubert 
v    Maze.  7  Bos   and  Pul  371.  5  P.  (/)  Petrie  and  another  v.  Hannay, 

Bart.   3  Term  Rep  418.    See  alfo  Vaikney  v.  Reynous,  4  Bur.  2069. 

(v)  Smith  «i>.  Barrow,  2  Term  Rep    .j.76 

(u)  Booth  and  others  <v    Hodgfon  andanotUr,  6  Term  Rep  405". 

(w)  Fottcr  v.  Allaufon,  2  Tirm  Rep.  479.  Moraria  v.  Levy,  lb.  483. 
r.'.  a. 
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CHAPTER  VII. 

Of  Owners,  Mqftcrs,  and  Seamen  of  Merchant-Ships. 

HPHE  fubjeft  of  this  chapter  may  be  arranged  under  the  fol- 
lowing heads: 

1.  Of  the  Owner's  and  Mafter's  Liability   upon  Contracts 

for  Repairs  and  Neceffaries,  &c. 

2.  Of  the  Owner's   Liability  for  Money  borrowed  by  the 

Mafierfor  the  Ufe  of  the  Ship. 

3.  Of  Freight. 

4.  Of  Demurrage. 

5.  Of  Pajfage  Money. 

6.  Of  Seamen's  Wages :    And, 

1.  Of  the  Contr aft  of  hiring. 

2.  Of  the  Seaman's  Right  to  the  Whole  or  Part  of  his 

Wages  j  and  of  the  Lofs  or  Forfeiture  there  f. 

3.  Of  the  Time  and  Place  cf  Payment  of  Wages. 

4.  Of  the  Remedy  for  the  Rexvcry  of  Wages. 
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1.  Of  the  Owners  and  Majlers  liability  for 
Repairs  and  JSlecejJaries,  &c. 

Upon  a  general  contract  for  repairs  done  to  a  (hip,  it  is  faid,  (a) 
as  a  general  rule,  that  the  fhipwright  has  his  election  to  fue  either 
the  mailer,  who  employs  him,    or  the  owners;     but  if  the  fhip- 
wright undertakes  to  do  the  repairs  on  a  fpecial  promife  from  either, 
the  others  difcharged. 

So,  where  one  of  two  joint  owners  conveys  his  moiety  of  a  (hip 
to  his  companion  by  a  bill  of  fale,  which  is  void  by  the  Stat. 
26  Geo.  III.  c.  60.  f.  17.  in  confequence  of  fome  informality  in 
the  certificate  of  regiftry  not  being  truly  recited  in  the  bill  of  fale, 
both  the  owners  remain  liable  for  repairs  done  to  the  fhip,  not- 
withstanding the  execution  of  the  bill  of  fale.  (b) 

So,  where  a  fhip  was  burnt  by  accident  in  the  fh'pwright's  dock 
after  the  repairs  were  nearly  finifhed,  the  owner  was  held  liable 
for  fo  much  of  the  repairs  as  were  actually  done  at  the  time  the 
accident  happened. 

Thus,  in  the  cafe  of  Menetcne  v.  rfthaives,  (c)  which  was  an 
action  of  ajfumpfit  by  a  fhipwright  for  work  and  labour  done,  and 
materials  provided,  in  repairing  the  defendant's  fhip :  and  the 
queftion  was,  "  whether  the  plaintiff  was  entitled  to  recover  under 
«*  the  following  circumftances." 

The  fhip,  being  damaged,  was  obliged  to  put  back  in  order  to 
be  repaired  •,  and  fhe  was  to  have  gone  out  of  the  dock  on  a  Sun- 
day: but  in  the  interim,  viz.,  on  the  day  before,  and  when  only 
three  hours1  work  was  wanting  to  complete  the  repair,  a  fire 
happened  at  an  adjacent  brewhoufe,  and  was  communicated  to 
the  dock,  and  the  fliip  was  burnt.  It  was  the  fhipwright's  own 
dock  ;  and  the  owner  of  the  fhip  had  agreed  to  pay  him  5/.  for  the 
ufe  of  it. 

(a)  Garnhamv.  Bennett,  Slra.  816. 

{bj  Weflerdcll  v.  Dale,  7  Ten*  R?.  $z6.  (c)  3  Bur.  1592. 
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The  court,  after  argument,  determined,  that  the  plaintiff  was 
entitled  to  recover  for  the  repairs  actually  done  to  the  (hip. 

Of  Necefaries.']  When  a  (hip  is  fupplied  with  necefaries  by  or- 
dcr  of  the  matter,  the  creditor  has,  in  general,  a  double  fecurity. 
i .  The  mafter  is  perfonally  liable,  as  making  the  contract.  2.  The 
owners  are  liable,  whether  they  know  of  the  fupply  or  not,  the 
mafter  being  confidered  as  aaing  under  their  direction  and  ap- 
pointment. The  owners,  indeed,  are  liable  though  they  happen  to 
let  the  (hip  for  hire  to  the  mafter,  if  the  creditor  is  wholly  unac- 
quainted with  this  circumftance. 

Thus,  in  the  cafe  of  Rich  v.  Cot  and  others,  (d)  which  was  an 
action    of  ajfumpftt    for  goods  fold  and  delivered.     Thomas  Rich, 
the  elder,  and  Thomas  Rich,  the  younger,  being  rope-makers,  did, 
on  the  21ft  of  November,  1772,  fupply  the  fhip  Henry  and  Thomas 
with  cables,  to  the  amount  of  5/.  8/-  3^.  by  the  order  of  Thomas 
Harivood,  the  captain  •,  and  made  Harivood,  and  the  owners  of  the 
(hip  (the  defendants)  debtors,  in  the  ufual  manner,  without  naming 
the  owners,  or  knowing  particularly  who  they  were.  The  fhip  Henry 
and  Thomas,  was  let  by  the  defendants  to  Harivood  upon  certain 
articles,  in  which  it  was  mutually  covenanted  between  them  as 
follows:    1  ft,  The  owners  covenanted   with  Harivood,  that,  on 
his  performance  of  the  covenants  ftipulated  on  his  part,  he  fhould 
have  the  fole  management   of  the  (hip,  and  employ  her  for  his 
own  fole  benefit  and  advantage,  for  the  fpacc  of  eleven  years,  if 
he  (hould  fo  long  live,  and  the  fhip  fhould  not  be  loft.     The  co- 
venants, on  the  part  of  Harivood,  were,  to   pay  a   yearly  rent  of 
36/.  per  annum,   at  ftated  periods  -,   that  he  fhould  at  all  times,  at 
his  own  coft  and  charge,  repair,  maintain,  and  keep  the  vefiel,  and 
tackel,  rigging,  &c.  in  good  and  fufficient  repair  ;  that  he  would 
not  do  or  omit  any  thing,  which  might  fubject  her  to  be  taken, 
feifed,  or  forfeited  ;  with  a  provifo,  that  in   cafe   the  faid  rent 
{hould  be  in  arrear  for  the  fpace  of  twenty-one  days  after  any  of 
the  days  appointed  for  payment ;  or  in  cafe  Harivood  (hould  die, 
or  (hould  not,  in  all  things,  fulfil  and  keep  all  and  lingular  the  faid 
covenants,  &c.    then,   it  (hould  be  lawful  for  the  owner«  to  take 
poiTeflion  of  the  faid  (hip.     The  cafe  then  dated,  that  neither  the 

{d)  Cwp.  636.    Set  aljQlVern,  $43.  S.  P. 

plaintiffs 


Chap.  VII.]  Seamen  of  Merchant- Ships,  33* 

plaintiff's  teftator,  nor  his  partner,  had  any  notice  of  thij  contract 
at  the  time  they  furnifhed  Harivood,  the  captain,  with  th«  goods. 
The  queftion  was  whether  the  defendants  were  liable  to  this 
debt. 

Lord  Mansfleldy  in  delivering  the  opinion  of  the  court,  faid  J 
"  We  have  confidered  the  cafe  very  particularly  ;  and  after  the 
fulleft  deliberation  we  think  it  impoflible  to  fay,  that  the  plaintiff 
is  not  entitled  to  recover.  Whoever  fupplies  a  fhip  with  neceffaries 
has  a  treble  fecurity.  t.  The  perfon  of  the  mailer.  2.  The 
fpecific  fhip.  (<r)  3.  The  perfonal  fecurity  of  the  owners,  whether 
they  know  of  the  fupply  or  not.  1 .  The  mafter  is  perfonally  liable 
as  making  the  contract.  2.  The  owners  are  liable  in  confequence 
of  the  mailer's  act,  becaufe  they  choofe  him  :  They  run  the  rifle  and 
they  fay,  whom  they  will  trull  with  the  appointment  and  office  of 
mafter.  Suppofe,  the  owners  in  this  cafe,  had  delivered  the  value 
of  the  goods  in  queftion  in  fpecie  to  the  mafter,  with  directions 
for  him  to  pay  it  over  to  the  creditors,  and  the  mafter  had  em- 
bezzled the  money  ;  it  would  have  been  no  concern  of  the  cre- 
ditors :  for  they  truft  fpecifically  to  the  fhip,  and  generally  to  the 
owners.  In  this  cafe,  the  defendants  are  the  owners  ;  and  there 
happens  to  be  a  private  agreement  between  them  and  the  mafter 
by  which  he  is  to  have  the  fole  conduct,  and  management  of  the 
fiiip,  and  to  keep  her  in  repair,  &c.  But,  how  does  that  affect 
the  creditors,  who,  it  is  exprefsly  ftated,  were  total  ftrangers  to 
thetranfa&ions  ?  And  that  is  an  anfwer  to  the  obfervation  that 
the  plaintiff  mud  have  known  the  real  fituation  of  the  mafter  in 
this  cafe,  from  the  general  ufuage  and  cuftom  of  the  country  in 
that  refpect.  To  be  fure,  if  it  appeared  that  a  tradefman  had 
notice  of  fuch  a  contract,  and,  in  confequence  of  it,  gave  credit  to 
the  captain  individually  as  the  refponfible  perfon,  particular  cir- 
cumftances  of  that  fort  might  afford  a  ground  to  fay,  he  meant 
to  abfolve  the  owners,  and  to  look  fingly  to  the  perfonal  fecurity  of 
the  mafter.  But  here  it  is  ftated,  that  the  plaintiff  had  no  notice 
whatever  of  the  contract.  The  owners  themfelves  are  aware 
of  their  being  liable  at  the  time.  They  choofe  a  mafter  to  whom 
they  agree  to  let  the  fhip ;  and  truft  for  their  fecurity  to  the  co- 
venants which  they  oblig«  him  to  enter   into.     Thefc  covenants 

(e)  Sea/  Fia\  Attatt  on  Shifting  124.  and  the  authority  tbert  riff*, 

(Ultra.     ' 


are 


354  Of  Owners,  M often,  and  [Part  H. 

are,  that  he  fhall  keep  the  fhip  in  repair,  and  deliver  her  up  at  the 
end  of  the  term  in  as  good  condition  as  when  delivered  to  kim. 
This  is  not  all ;  for  they  indemnify  themfelves  againft  the  private 
debts  of  the  mafler,  and  againft  his  being  taken  in  execution  :  for, 
if  he  does  not  perform  all  and  every  the  covenants  in  the  agreement 
(except  in  cafe  of  the  lofs  of  the  fhip),  the  confequence,  befides 
their  remedy  againft  him  upon  the  covenant  is,  that  the  contract 
and  agreement  is  to  be  absolutely  at  an  end,  and  they  are  to  take 
poffeffion  of  the  fhip. 

Suppofe  the  fhip  had  been  impounded  in  the  Admiralty  Court, 
and  that  had  happened  at  the  end  of  the  term  ;  or,  fuppofe  the 
captain  had  then  broken  a  covenant,  which  had  put  an  end  to  the 
agreement,  the  defendants  could  never  have  taken  the  fhip  out  of 
the  court,  without  paying  the  debt  for  which  the  fhip  was  im- 
pounded. We  are  all  of  opinion,  therefore,  that  under  thefe  cir- 
cumftances  there  is  no  colour  to  fay,  that  the  creditors  fhould  be 
flript  of  the  general  fecurity  they  are  by  law  entitled  to  againft  the 
owners, 

But  in  order  to  conftitute  a  demand  againft  the  owners,  it  is  ne- 
ceffary  that  the  fuppiies  furnifhed  by  the  matter's  order  fhould  be 
reafonably  fit  and  proper  for  the  occafion,  or  that  money  advanced 
to  him  for  the  purchafe  of  them,  fhould,  at  the  time,  appear  to  be 
wanting  for  that  purpofe.  The  contrary  in  either  cafe  would  fur- 
nifh  a  ftrong  preemption  of  fraud  and  collufion  on  the  part  of  the 
creditor,  (f) 

So,  wherever  it  appears  that  the  credit  was  given  folely  to  the 
cii-tier,  trie  mafler  is  not  liable. 

Thus,  in  the  cafe  of  Ho/kitis  v.  Sfayton,  (g)  it  appeared,  that  the 
goods  were  fails  made  for  the  ufe  of  a  fhip ;  and  the  evidence 
was,  that  the  defendant,  who  is  the  mafter  of  the  fhip,  ordered 
the  fails,  and  that  the  plaintiff  knew  the  owner  of  the  fhip,  and 
before  that  had  applied  to  him  that  he  might  make  them. 

It  was  objected,  on  behalf  of  the  defendant,  that  he  was  not  liable, 
and  a  diftin£tioa  offered,  that  where  the  owners  live  upon  the 
fpot,   they  only'  are  iiabie  to  pay  for  the  goods  delivered  for  the 


(/)    f-ide  1   Term  Rep.   77.  Alhtt  en  Skipping,  1 1 6.  12: 
(j)   Las.  Taut,  Hardw.  376. 
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ufe  of  the  fhip,  though  ordered  by  the  matter  ;  but  that  where 
the  owners  live  abroad,  there  the  matter  is  liable  as  well  as 
they. 

But  Lee,  Ch.  J.  faid  :  "  In  general,  if  the  matter  orders  the 
goods,  both  are  liable,  the  ma.ter  who  gives  the  orders,  and  upon 
whofe  credit  the  work  is  done,  and  the  owners  in  refpeft  of  the 
work  being  done  to  their  property  ;  for  if  I,  without  having  given 
orders,  fuller  a  work  to  be  done  for  me,  I  mutt  pay  for  it :  but 
though  both  are  liable  in  fuch  a  cafe,  yet  if  it  appears  that 
the  credit  was  given  to  the  owners  only,  and  that  the  matter  in 
giving  orders  atted  merely  as  their  fervain,  he  will  not  be  liable  • 
and  he  directed  the  jury,  that  if,  upon  the  evidence,  they  thought 
no  credit  was  given  to  the  matter,  but  the  owners  alone,  then  they 
fliould  find  for  the  defendant."  The  jury  accordingly  found  a 
verdict  for  the  defendant. 

So,  where  an  owner  ordered  goods  for  the  ufe  of  his  fhip  be- 
fore the  appointment  of  a  matter,  it  has  been  decided,  that  the 
matter  is  not  liable,  though  part  of  the  goods  were  delivered  after 
his  appointment  ;    no perfonal  credit  having  been  given  to  him.  lb) 

The  mortgagee  of  a  fhip  is  not  liable  for  oeceflaries  furnifhed 
previous  to  his  taking pofleffioa  of  the  fhip. 

Thus,  in  the  cafe  oijackfonv.  Vernon,  (/')  which  was  an  action 
for  goods  fold  and  delivered,  in  which  a  verdict  was  found  for 
the  plaintiff,  fubject  to  the  opinion  of  the  court,  on  the  following 
cafe. 

The  plaintiff",  who  was  a  rope  maker,  on  the  7th  of  February 
1787,  and  the  22d  of  July,  and  ill  of  Augufi,  1788,  fiipplied  the 
fnip  Three  Sifters  -.vith  cordage  and  ftores,  by  order  of  one  Palmer, 
the  owner  of  her,  without  the  knowledge  of  the  defend  int.  Oil 
the  6th  of  February,  17*7,  Palmer  gave  a  bond  to  the  defendant 
of  3COC/.  ;  conditioned  lor  the  payment  of  1500/.,  and  a  warrant 
of  attorney  to  confefs  a  judgement  thereon,  which  was  accord- 
ingly entered  as  of  Hilary  Term,    1787,  on  the  (dive  day,  Palmer 

\h)  Farnifr  and  another [v    Davits  1   Term  Rep.  icR. 

(i)    1  H.BI.  •  .4.    See  olfi  Ch  \     -J  la<  kbutne,  Hi  I   tt-j.n  a.  et 

poft,    in  ivhiih  it  v/ps  mi  1.  I  th  f  of  -  ojfc  Jion  is  not  entitled 

tell:   freight,  on  the  ground  of  hit  1    r  b  ing    iahk  to    the   charges,  Scd  Vide 

7  'Term  Rep.  3  ;  2.  unJ  jibLuit  on  Shi  g,  16  to  21, 
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executed  an  abfolute  bill  of  fale  of  the  (hip  to  the  defendant,   in 
confideration  of  1500/.  paid  by  the  defendant;   and  alfo  a  deed  of 
aflignmeirt  of  various  articles  of  perfonal  property,   and   among 
them  a  policy  of  infurance  on  the  flip,  towards  payment  andfatif- 
f action  of  thefum  of  1500/.  that  day  lent  and  advanced  to  him  by  the 
defendant,   which    deed    of   aflignment    further   recited,    f<  That 
whereas  to  the  intent  and  purpofe  of  better  fecuring  to  the  defend- 
ant the  faid  principal  fum  of  1500/.  and  the  intereft  thereof,  Palmer 
had  by  deed-poll,  bearing  date  therewith,  bargined,  fold,  afligned, 
conveyed,  and  affured  to  the  defendant,  the  faid  fliip  or  veffel,  &c. 
to  hold  to  him,  his  executors,  adminiftrators,  and  afligns  abfolutely, 
and  the  faid  Palmer  had  likewife  entered  into  a  bond  of  equal  date 
therewith  in  the  fum  of   300c/.    conditioned  for   the  payment  of 
j  tool,  and  intereft,  and  had  alfo  at  the  fame  time  executed  a  war- 
rant of  attorney  for  better  fecuring  the  fame,  and  then   that   in- 
denture further  witnefted,   and   it   was  covenanted,  &c.   that  the 
faid  feveral  deeds  and  inftruments  were   fo  executed  by  the  faid, 
palmer  for  the  purpofe  of  enabling  the  defendant,  his  heirs,  execu- 
tors or  adminiftrators,  either  by  public  fale,  or  private  contract,  to  fell 
anddifpofe  of  the  feveral  matters  and  things,  therein  refpcclively    com- 
t-rifed  or  other  the  effects  of  the  faid  Palmer,  and  thereby  to  raife, 
and  hay  the  faid  fum  of  i$ool.fo  lent  and  advanced,  C3V.,  and  the  in- 
icrcH.  thereof^  -Without  any  further  or   other  concurrence,  of  the  faid 
Palmer,  his  heirs,  executors,  adminiftrators,    or  afligns,  or  any  of 
them   at  any  time  before  the  fame fould  be  paid  off  or  dif charged  by  the 
faid  Palmer,  his  heirs,  executors,  or  adminiftrators."     But  in  this 
deed  there  was  a   covenant,  from  the  defendant  to  Palmer,  "  That 
in  cafe  Palmer  fhould  pay  off  and  difcharge  the  faid  principal  fum 
of  1  <?oc/.  and  intereft,  &c,  before  the  faid  feveral  matters  and 
things  fhould  be  fold  or  difpofed  of,  for   the  purpofes  aforefaid, 
that  then,  and  in  fuch  cafe,  the  defendant  fliould  and  would  re- 
convey,  and  re-aflign,  the  faid  feveral  matters  and  things,  therein- 
before mentioned,  in  fuch  manner  as  the  faid  Palmer  fhould  reafon- 
abterequire.     And  it  was  thereby  alfo  declared   and  agreed,  that 
nothing  therein  contained fbould  prevent  the  defendant  from  felling,  and 
abfolutely  difpofwg  of  all  and  every  of  the  faid  premifes,   matters,  and 
things,  thereinbefore  mentioned,  at  any  time  previous  to  the  full  payment 
of  the  faid  fum  of  1  500/.  with  intereft,  &c,"     On  the  30th  of  July, 
1  788,   Palmer  afligned  the  freight  to  the  defendant.     On  the  7th 
of  Augufl  in  the  fame  year,  the  defendant  took  poffejjion  of  the  (hip, 
»nd  received  the  freight  due  to  the  owner.     Qn  the  22d  of  the 

fame 
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fame  month  of  Auguji,  the  defendant  fold  the  fhip,  and  gave  an 
indemnity  to  the  purchafcr,  againft  ail  demands  on  her,  prior  to 
that  date. 

The  queftion  for  the  opinion  of  the  court  was,  Whether  the 
defendant  was  liable  to  pay  for  the  cordage  and  (lores  furnifhed  by 
the  plaintiff,  fubfequent  to  the  bill  of  fale.  and  deed  of  alignment 
and  defcafance  of  the  6th  of  February,  1787  i 

Mr.  Juftice  Heath  and  Mr.  JuRice  Wilfon,  who  were  the  only 
judges  prefent  in  the  court,  determined  that  the  plaintiff  was 
rot  entitled  to  recover  againft  the  defendant ;  he  being  out  of  pof- 
feflion  at  the  time  the  goods  were  furnifhed  the  fhip. 

Heath,],  faid  :  "  As  we  both  <7gre5  in  opinion  on  this  queftion, 
and  have  no  doubt,  it  would  be  wroiig  to  put  the  parties  to  the 
expence  of  a  fecond  argument.  This  is  ah  adYion  for  goods  fold 
and  delivered  for  the  ufe  of  the  fhip  Three  Sifters,  and  the  queftion 
is,  Whether  the  defendant  be  fuch  an  owner  as  is  liable  for  the 
payment  ?  'Palmer  on  the  6th  of  February,  17S7,  executed  a  bill 
of  fale  to  him,  and  on  the  fame  day  another  deed,  reciting  the  bill 
of  fale  with  a  defeafance.  It  has  been  afgUed,  that  this  is  not  a 
mortgage  ;  but  though  it  is  not  in  the  modern  form,  yet  it  is 
like  an  ancient  mortgage  by  deed  abfolute,  with  another  deed 
of  defeafance  •,  no  day  of  payment  aiid  reconveyance  is  men- 
tioned, becaufe  Vernon  the  defendant  infifted  on  having  a  right 
to  fell  the  fhip  when  he  pleafed,  on  account  of  the  infolvency 
of  Palmer.  From  the  nature  therefore  of  the  tranfatl ion,  and  the 
circumflances  attending  thefe  deeds,  the  affignment  of  the  fhip 
to  the  defendant  was  in  reality  a  mortgage. 

Then  the  queftion  is,  Whether  a  mortgagee  out  of  pofTefrion  is 
anfwerable  for  good-;  furnifhed  for  the  ufe  of  the  fhip  ?  Now 
though  the  owners  are  bound  by  the  contracts  of  the  captain,  he 
being  their  agent,  yet  the  mortgagee  is  not  fuch  an  owner  till  he 
has  poffefnon.  The  cafe  of  Rich  v.  Cor  (Jc)  is  only  applicable  to 
the  prefent,  inafmuch  as  there  Harivood,  who  had  hired  the  fhip, 
was  not  liable  for  nece  Maries,  but  was  confidered  merely  as  the 
agent  for  the  real  owners.     The  cafes  of  Matin    v.  Jaques,  Doug. 

(i)  Ante  HZ. 
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455.  Waller  v.  Reeves,  Ibid.  461.  and  Chinnery  v.  Blackburney(l) 
are  in  point  to  (how,  that  the  mortgagee  out  of  poffeffion  is  not 
anfwerable  for  the  contracts  of  the  mortgagor. 

Wilfon,  J.  "  The  only  queftion  is,  Whether  the  conveyance  to- 
Vernon  were  abfolute,  or  only   by  way  of  fecurity  ?     No  one,  I 
think,  who  reads  thefe  deeds  can  have  any  doubt  of  its  being  a 
mere  mortgage  for  a  loan  of  money.     Here  is  a  bond  for  3000/- 
conditioned  for  the  payment  of  1500/.  lent  by  Vernon  to  Palmer  ;. 
a  warrant  of  attorney  and  judgment  entered  on  it ;  then  a  convey- 
ance of  the  fhip  by  a  bill  of  fale,  in  consideration  of  the  fame  fum 
of  1500/.  5   and  as  a  farther  fecurity,  a  deed  of  affignment,  with  a 
defeafance  annexed.     In  this  deed  of  afGgnment  there  is  no  cove- 
nant for  a  reconveyance  ;  becaufe,  as  an  additional  fecurity,  Ver- 
non, the  defendant,  ftipulated  for  a  power  to  fell  the  fhip  at   any 
time,  without  further  leave  from  Palmer.     It  was   underftood  by 
Palmer  to  be  merely  a  pledge  for  the  money  due,  as  he  contracted. 
for  freight,  after  the  conveyance  to  Vernon  •,  for  if  that  conveyance 
had  been  abfolute,  he  could  not  properly  make  a  contract   for 
freight.     On  the  7th  of  Augufi%  Vernon  takes  poffeffion,  till  which 
time  Palmer  was  the  poffeffor,  lubject  to  Vernon's  claim,    who  was 
not  liable  till  he  had  actual  poffeflion.     The  owners  of  a  (hip  are 
liable  for  furniturs  and  necefiaries,  becaufe  they  receive  the  imme- 
diate benefit  of  the  freight  \   and  it  is  for  that  reafon  the  contracts 
of  the  captain  are  binding    upon   them,  he  being  their  agent  or 
fervant.     But  the  cafes  which  have  eftablifhed  this  to  be  law,  do 
not  afreet  a  mortgagee  net  in  pofTeflion,  who  cannot  be  confidered 
as  an  owner,  nor  as  fuch  entitled  to  the  freight.     The  cafe  of 
Ch'innery  v.  Blackburne  was   decided   on    the    ground,   that   as   a 
mortgagee  out  of  pofTeflion  was  not  liable  to  die  charges  of  the 
4hip,  fo  he  was  not  entitled  to  the  freight." 

If  one  of  feveral  part-owners  contracts  for  neceiTaries  for  the  ufo 
t>f  the  fhip,  all  of  them  are  jointly  liable  to  be  fued  for  the  price 
thereof.  (»>)  If,  however,  the  perfon  who  gives  credit  on  fuch  an 
occafion,  does  not  at  the  time  know  that  there  were  other  part- 
owners,  he  may  fue  him  alone  from  whom  he  reeeived  the  or- 
ders. («) 

(/)    Pojl  5C1.  (m)    Wright  v.  Hunter,    I  Eaft  Rep.  20. 

(n)   Doo  v-  Chippaukn,  Car.  Lord  Kenyou,  SUt.  oft.  Hil.  T.  I79O., 
uban  a  plea  :n  Abatemunt*     Attctt.  84* 

12.  2.   Of 
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1.  Of  the  Owner  s    Liability  for   Money   borrowed  by  the 
'  Majhrfor  the  Ufe  of  the  Ship. 

The  owner  is  liable  for  money  borrowed  by  the  captain  abroad 
for  the  nccejjary  ufe  of  thejfAp. 

Thus,  in  the  cafe  of  Evans  v.  Williams,  (0)  which  was  tried  be- 
fore Lord  Kenyan,  at  Guildhall,  where  the  matter  of  a  fhip  had  bor- 
rowed money  abroad  for  the  ufe  of  the  fhip.  His  Lordfhip  held, 
that  the  lender  might  recover  againft  the  owners  the  money  laid 
out  upon  the  fhip  ;  and  this  opinion  was  afterwards  confirmed  by 
the  Court  of  King's  Bench.  It  was  proved  at  the  trial  that  the 
mafter  could  not  obtain  money  on  the  fecurity  of  the  fhip  alone, 
which,  in  the  event  that  happened,  would  have  been  more  bene- 
ficial to  the  owners,  becaufe  the  fhip  perifhed  on  the  voyage 
home. 

So,  in  the  cafe  ofCary  v. White,  (p)  in  which  a  claim  was  made  upon 
the  owner  for  money  advanced  to  the  mafter  abroad,  in  the  ccurfe  of 
a  foreign  voyage,  and  which  underwent  a  great  deal  of  difcuffion, 
and  feems  worthy  of  particular  notice.  Sir  Humphrey  Jervis,  who 
lived  at  Dublin,  being  fole  owner  of  a  fhip  lying  at  Brifol,  under 
the  command  of  S.  Symons,  and  originally  intended  to  be  freighted 
from  thence  to  Ireland,  being  difappointed  in  that  voyage,  and  in- 
formed by  Symons  that  a  freight  could  be  got  for  the  Weft  Indies, 
if  he  approved  of  it,  wrote  to  Symons  to  accept  fuch  freight,  and  to 
take  up  as  much  money  upon  bottomry  as  would  fit  out  the  fhip, 
and  provide  a  ftock  for  port-charges.  Symons  thereupon  entered 
into  a  charter- party  with  Cary,  a  merchant,  at  Bri/lol,  for  the  hire 
of  the  fhip  for  a  voyage  10  the  Weft  Indies,  and  back  to  BriOol ; 
and  by  the  terms  of  the  charter-party  the  owner  was  to  pay  the 
feamen's  wages,  and  provide  all  neceffaries  for  the  fhip  5  but  Sy- 
mons, not  being  in  cafh  for  this  purpofe,  borrowed  20c/.  upon 
bottomry  of  Gary,  and  alfo  obtained  a  letter  of  credit  from  him  to 
his  correfpondents  in  Jamaica,  for  whatever  money  he  might  fur- 
ther want,  either  to  repair  the  fhip,  orfurnifh  her  with  provisions, 
•r  to  pay  the  feamen's  wages.     The   fhip   proceeded  to  Jamaica, 

(0)  Sitt.  aft.  Trin.  T.    28  Geo.  III.  Abbott.  117. 
{p)  5  Bio.  P.  C.  325.  o8.  ed.  Abbott.  Ho. 
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and  there  Symons,  the  matter,  by  virtue  of  Carys  letter  of  credit, 
took  up  feveral  furm,  amounting  to  789/.  On  the  return  from 
'Jamaica  to  Brijlol  the  fhip  was  loll.  Sir  Humphrey  Jervis  refined 
to  pay  Cary  the  789/.  and  Cary  thereupon  fued  him  for  the  re- 
covery of  it  in  the  Court  of  Chancery,  in  Ireland,  alleging  that  the 
money  was  expended  in  repairs  and  other  neceffary  purpofes  ;  and 
he  dying  during  the  fuit,  the  proceedings  were  revived,  and  car- 
ried on  againft  his  adminiftrators.  The  Lord  Chancellor  ol  Ireland, 
affifted  by  one  of  the  Chief  Jufticcs,  and  another  Judge,  at  fir  ft 
decreed  that  Cary  mould  recover  fo  much  of  the  money  claimed, 
as,  upon  a  trial  at  law,  fheuld  be  found  to  have  been  thus  expend- 
ed j  but  the  caufe  was  afterwards  reheard,  and  the  Court  declared 
that  Cary  was  not  entitled  to  any  relief.  Upon  this  Cary  appealed 
to  the  Brinjh  Houfe  of  Lords,  before  whom  the  caufe  was  heard. 
On  behalf  of  Cary  it  was  argued,  st  That,  at  common-law,  what- 
"  ever  is  done  by  a  fervant,  which  is  for  the  benefit  of  his  mailer, 
u  and  within  the  truft  and  duty  of  his  place,  binds  the  mafter  as  if 
u  done  by  himfelf ;  and  in  a  voyage,  the  matter  of  a  fliip  is  the 
<{  owner's  fervant,  whofe  duty  requires  him  to  provide  neceffaries 
"  for  the  fhip,  it  being  the  owner's  intereft  that  they  fhould  he 
M  provided  ;  fo  that  whatever  the  mafter  neceflarily  takes  up 
"  and  employs  for  that  purpofe,  the  owner  is  bound  to  pay  :  and 
«  that  by  the  cuftom  of  merchants,  if  the  mafter  be  fupplied  with 
K  neceffaries  for  the  fliip  by  the  order  or  credit  of  any  freighter, 
*'  the  owner  is  liable  to  pay  fuch  freighter,  and  on  that  ground  it 
'*  is  cuftomary  for  freighters  to  furnifh  mailers  of  the  mips  they 
"  take  to  freight  with  letters  of  credit  for  whatever  money  they 
<«  may  happen  to  want  for  the  neceffary  fervice  of  the  fhip." 

On  the  other  fide  it  was  contended,  f*  That  it  would  be  of  a  mod 
"  dangerous  confequence  for  the  mailer  of  a  fhip  to  charge  the 
«{  perfon  or  eftate  of  his  owner  with  what  money  he  fhould  take 
"  up,  on  pretence  of  providing  for  the  fliip,  without  an  exprefs 
"  power  or  authority  for  that  purpofe  ;  for  that  the  law  of  mer- 
«  chants  had  never  carried  it  further  than  to  invert  the  mafter 
(t  with  a  power  of  mortgaging,  or  charging  the  fhip,  or  cargo, 
«  with  fuch  money  ;  that,  in  the  prefent  cafe  the  money  could  not 
tl  be  laid  out  by  the  appellant  or  his  factors,  upon  the  credit  of 
«'  Sir  Humphrey  jfarvis,  not  only  becaufe  he  was  a  total  fhanger 
"  to  them,  but  principally  becaufe  he  had,  for  two  years  before, 
"  failed  in  his  circumstances,  and  loft  his  credit  j  nor  was  it  even 

"  pretended 
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"  pretended  that  Sir  Humphrey  ever  gave  any  authority  to  the 
mailer  to  take  up  money  otherwife  than  on  bottomry  :  that  if 
Sir  Humphrey's  perfon  or  eft  ate  was  in  all  events  liable  to  make 
"  good  this  789/-,  bcTides  the  200/.  advanced  on  the  bottomry 
u  bond,  and  which,  in  cafe  the  fhip  had  returned  fafe  to  Bri/Iolt 
**  he  would  have  been  anfwerable  for,  he  mud  of  neceflity  have 
"  been  a  very  great  lofer,  as  the  fhip  coft  at  firft  but  700A,  and  her 
"  freight  in  that  event  would  not  have  brought  above  600/.  j  and 
*«  therefore,  if  Sir  Humphrey  himfelf  had  been  at  Jamaica)  lie 
u  never  would  have  confented  to  take  up  money  for  preferving 
**  that  which  would  have  been  fo  much  to  his  lofs :  and  that  the 
*'  appellant's  intereft  in  the  fhip,  by  having  20c/.  on  bottomry 
"  at  a  large  intereft,  to  be  paid  on  her  return,  was  much  greater 
M  than  Sir  Humphrey's;  and  therefore  whatever  money  was  laid 
c<  out  in  Jamaica,  ought  to  be  confidered  as  laid  out  on  the  ac- 
"  count  of  the  appellant,  but  yet  to  be  difcounted  out  of  the  fhip 
"  and  freight,  fo  far  as  it  would  extend,  on  its  return."  The 
Houfe  of  Lords  thought  the  owner  personally  refponfible,  if  the 
allegations  of  Cary,  as  to  the  neceffity  of  the  expenditure,  were 
true  ;  and  directed  a  trial  by  jury  in  the  Court  of  Common  Pleas, 
in  Ireland,  toafcertain  whether  any,  and  what  fums  of  money  wer* 
neceffarily  laid  out  by,  or  by  the  order  of,  Cury  for' the  payment  of 
feamen's  wages,  provifions,  or  otherwife  for  the  neceffary  repairs 
and  ufe  of  the  fhip  during  the  voyage ;  and  decreed  thofe  fums  fo 
be  paid  to  Cary,  and  directed  the  Lord  Chancellor  of  Ireland  to 
order  the  necefTtry  fleps  for  the  trial  of  the  caufe.  The  caufe 
was  accordingly  tried  at  the  bar  of  the  Court  of  Common  Pleas  in 
Ireland,  and  the  jury  declared  by  their  verdict  that  nothing  had 
been  neceffarily  expended  for  thefe  purpofes  by,  or  by  the  order 
of,  Cary.  Cary  applied  to  the  Lord  Chancellor,  who  ordered  a  fe- 
cond  trial,  and  the  caufe  was  again  tried  at  the  bar  of  the  Court  of 
Common  Fleas  in  Ireland,  before  another  jury,  who  gave  the 
fame  verdicl:  -,  and  the  Lord  Chancellor  thereupon  difmiflcd  Carfa 
fuit,  with  cofts  from  the  time  of  the  judgment  of  the  Houfe  of 
Lords.  Upon  this  Cary  agai:  appealed  to  the  Houfe  of  Lords; 
but  no  perfon  appearing  before  the  Houfe  to  fupport  his  appeal,  at 
the  day  appointed,  the  Houfe  difmifTed  it  with  cofts. 
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3.  Of  Freight. 

The  contract  for  the  conveyance  of  merchandize  is,  in  its  na- 
ture, an  entire  contract, ;  and  unlefs  it  be  completely  performed 
by  the  delivery  of  the  goods  at  the  place  of  deftination,  the  mer- 
chant will,  in  general,  derive  no  benefit  from  the  time  and  labour 
expended  in  a  partial  conveyance,  and,  confequently,  be  fubjecl:  to 
no  payment  whatever,  although  the  (hip  may  have  been  hired  by 
the  month  or  week,  (q)  The  cafes  in  which  a  partial  payment 
may  be  claimed,  are  exceptions  to  the  general  rule,  founded  upon 
principles  of  equity  and  juftice,  as  applicable  to  particular  circum- 
ftances.  On  the  other  hand,  an  interruption  of  the  regular  courfe 
of  the  voyage  happening,  without  the  fault  of  the  owner,  does  not 
deprive  him  of  his  freight,  if  the  lhip  afterwards  proceed  with  the 
cargo  to  the  place  of  deftination,  as  in  the  cafe  of  capture  and  re- 
capture, (r)  In  fuch  a  cafe,  however,  there  will  be  a  deduction 
for  falvage  :  and  if  the  {hip  were  hired  by  the  week  or  month,  it 
may  be  doubted  whether  the  merchant  be  chargeable  for  the  pe- 
riod of  detention,  (j)  But  although  the  delivery  of  goods  at  the 
place  of  deftination  is,  in  general,  neceffary  to  entitle  the  owner 
to  the  freight,  yet  with  refpect  to  living  animals,  whether  men  or 
cattle,  which  may  frequently  die  during  the  voyage,  without  any 
fault  or  neglecT:  of  the  perfons  belonging  to  the  fhip,  it  is  faid,  (t) 
that  if  there  be  no  exprefs  agreement  whether  the  freight  is  :o  be 
paid  for  the  lading,  or  for  the  tranfporting  them,  freight  (hall  be 
paid  as  well  for  the  dead  as  for  the  living ;  if  the  agreement  be  to 
pay  freight  for  the  lading  them,  their  death  certainly  cannot  de- 
prive the  owners  of  the  freight  :  but  if  the  agreement  be  to  pay 
freight  for  tranfporting  them,  then  no  freight  is  due  for  thofe  that 
die  on  the  voyage,  becaufe,  as  to  them,  the  contract,  is  not  per- 
formed. Thefe  diftinctions  are  found  in  the  civil  law,  and  adopt- 
ed by  all  the  writers  on  this  fubjecl.  («)  In  this  country  it  is  alfo 
faid  (v)  to  be  not  unufual  to  pay  for  goods  (hipped  for  the  Eafl 
or  Wejl  Indies,  at  the  time  of  the  lhipment.  But  this  payment, 
although  commonly  called  freight,  is  not  ftriclly  or  properly  fo 

[q)  Ablolt.  254.  (r)  3  Rob.  Ad.  Rep.  lor.   I  Bot.  and  PuL  637, 

3  Bos.  end  Pul.  420.   43'-    Abbott,  255.  (;)   3  Bos.  and  Put.  40;. 

(/)  Mol!oy,bk.2.ch.4rfea.  8.         («)  Ailctt.  256.         (v)  Ibid, 

denominated ; 
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denominated ;  that  word  denoting  the  price  rather  of  a£tual  car- 
riage, than  of  receiving  t_;<>ods  in  order  to  be  carried  :  and  there- 
fore, in  a  cafe  (iv)  before  the  Court  of  Common  P/eas,  the  Court, 
admitting  that  an  action  might  b'-  brought  for  money  agreed  to  be 
paid  for  receiving  goods  on  fhip-board,  in  order  to  be  tranfported, 
decided  that  fuch  money  could  not  be  fued  for  or  recovered  by  the 
dlame  of  freight.  If  a  pregnant  woman  be  delivered  during  the 
voyage,  no  freight  is  due  for  the  infant,  (x) 

When  goods  are  fent  in  a  general  (hip,  the  amount  of  the 
freight  is  either  fettled  by  the  agreement  of  the  parties,  or  by  the 
ufage  oi  the  trade.  In  the  cafe  of  a  charter-party,  if  the  flipulated 
payment  be  a  grofs  fum  for  an  entire  fhip,  or  an  entire  part  of  a 
{hip,  for  the  whole  voyage,  the  grofs  fum  will  be  payable,  al- 
though the  merchant  have  not  fully  laden  the  fhip  (v)  And  if  a 
certain  fum  be  flipulated  for  every  ton,  or  other  portion  of  the 
fhip's  capacity,  for  the  whole  voyage,  the  payment  mud  be  ac- 
cording to  the  number  of  tons,  &c.  which  the  (hip  is  proved 
capable  of  containing,  without  regard  to  the  quantity  actually  put 
on  board  by  the  merchant.  (2)  On  the  other  hand,  if  the  mer- 
chant has  flipulated  to  pay  a  certain  fum  per  cafk,  or  bale  of  goods, 
the  payment  mufl  be,  in  the  fir  it  place,  according  to  the  number 
of  the  cafks,  or  bales  fhipped  and  delivered  ;  and  if  he  has  further 
covenanted  to  furnifh  a  complete  lading,  or  a  fpecific  number  of 
pafks,  or  bales,  and  failed  to  do  fo,  he  mufl  make  good  the  lofs 
which  the  owners  have  fuftained  by  his  failure,  to  be  fettled,  in 
cafe  of  difagreement,  by  a  jury,  who  will  take  all  the  circum- 
flances  into  their  confideration.  (a)  Where  a  fhip  hired  to  go  be- 
yond fea,  to  fetch  home  a  cargo,  for  which  a  certain  rate  per  ton 
was  to  be  paid,  nothing  being  payable  for  the  outward  voyage, 
was  forced  to  return  in  ballalt,  the  merchant's  factor  having  no 
goods  to  put  on  board,  the  Court  of  Chancery  decreed  payment  of 
the  treight.  (b) 

If  an  entire  fhip  be  hired,  and  the  burthen  thereof  expreffed  in 
the  charter-party,  and  the  merchant  covenant  to  pay  a  certain  fum 
for  every  ton, -^4- of  goods  which  he  (hall  lade  on  board,  but  do 

(tv)  Blakey  «o    Dickfon.  2  Eos.  and  Pul.  321. 

(x;  Molloy,  Ik.  2.  ch.  4-fe".  8.  (y)  Albeit.  256.        (*)  Ibid.  257. 

(a)   Abbott.  257.         [b)  Weilland  v.  Rybinfun,  cited  in  2  V;m.  212. 
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not  covenant  to  fumim  a  complete  lading,  the  ownertcan  only  de- 
mand payment  for  the  quantity  of  goods  actually  lhipped.(r) 

The  owner  is  entitled  to  freight  on  goods  delivered  to  and  re- 
ceived by  the  merchant  at  the  place  of  deftination,  though  they 
happen  to  be  greatly  damaged  by  a  peril  of  the  fea  ;  and  the  ownrr 
in  fuch  cafe  is  not  anfwerable  for  the  expence  incurred  in  endea- 
vouring to  remove  the  injury  occafioned  by  the  fait  water,  {d) 

So,  in  the  cafe  of  Lut-widge  v.  Grey,  (e)  the  merchant  was  held 
liable  to  pay  the  freight  of  tobacco,  faved  from  fhipwreck,  and 
accepted  by  him,  although  part  was  fo  much  damaged  as  to  be  of 
no  value. 

It  appears  doubtful  whether  the  merchant,  in  the  cafes  juft  cited, 
was  bound  to  receive  the  goods  thus  damaged,  or  whether  he  was 
not  at  liberty  to  abandon  them  when  brought  to  the  place  of  deftin- 
ation, and  by  fo  doing  to  have  difcharged  himfelf  from  the 
freight.  It  is  obferved,  (f)  that,  upon  this  queftion,  different 
doctrines  and  opinions  have  prevailed,  and  there  is  no  judicial 
decifion  in  our  books  :  although  in  fome  cafes  between  the  mer- 
chant and  his  infurer  it  has  been  admitted  that  the  freight  was 
payable,  notwithflanding  the  goods  were  fo  much  damaged  that 
(heir  value  fell  fhort  of  its  amount.  But  it  is  neceflary  to  dif- 
tinguifii  the  caufes  from  which  the  deterioration  may  have  pro- 
ceeded. If  it  had  proceeded  from  the  fault  of  the  mafter  or 
mariners,  the  merchant  is  entitled  to  receive  a  compenfation,  and, 
of  courfe,  he  is  not  anfwerable  for  the  freight,  except  by  way  of 
deduction  from  the  amount  of  the  compenfation.  On  the  other 
hand,  if  it  have  proceeded  from  an  intrinfic  principle  of  decay 
naturally  inherent  in  the  commodity  itfelf,  whether  active  in  every 
fituation,  or  only  in  the  confinement  and  clofenefs  of  a  ihip,  the 
merchant  mull  bear  the  lofs,  and  pay  the  freight;  for  the  mafter 
and  owners  are  in  no  fault,  nor  does  their  contract  contain  any 
infurance  or  warranty  againft  fuch  an  event. 

(c)  Lady  "James  v.  Eh/}' India  Company,  Sit.  at  Guildhall,   after  Mich. 
Term  17S9.      Coram  Lord  Kenyon.      Abbott,  257. 
rd)  Hotbamv   Lajl  India  Company,  Doug-  272. 

(e)  Determined  in  the  Houje  of  Lords,  73  Feb.  1733.    Vide po/I.  347. 

(f)  Abbott  zb\tol^  j.     And  fee  the  fcveral  authorities  there  quoted. 
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In  our  Wejl  India  trails,  the  freight  of  fugar  and  moLflls,  1$ 
f.iid,  (^-)  to  be  regulated  by  the  weight  of  the  calks  at  the  port  of  de- 
livery here,  which,  in  fad,  is  in  every  inftance  lefs  than  the  weight 
at  the  time  of  the  fnipment  ;  and  therefore  the  lofs  of  freight 
occafioned  by  the  leakage,  necefTmly  fails  upon  the  owners  of  the 
(hip  by  the  nature  of  the  contradt. 

If,  upon  an  Agreement  between  the  owner  and  merchant,  that 
the  (hip  (hall  fail  to  a  particular  port  abroad,  and  there  receive  and 
load  a  full  and  complete  cargo  of  goods,  the  (hip  fails,  and  arrives, 
and  is  ready  to  receive  her  cargo,  but  the  merchant  is  prevented 
from  loading  her  in  confequence  of  a  prohibition  to  export  goods» 
the  owner,  notwithstanding  fuch  prohibition,  is  entitled  to  the 
amount  of  the  freight. 

Thus,  in  the  cafe  of  Blight  and  others  v.  Page,  (h)  which  was 
an  action  upon  a  memorandum  for  a  charter-party  :  and  by  the 
memorandum  it  was  agreed  between  the  plaintiffs,  who  were  own- 
ers of  the  fhip  Favourite,  and  the  defendant,  that  the  fhip,  beincr 
tight,  &c  fliould  with  all  convenient  fpeed  fail  and  proceed  to 
Liebau,  or  fo  near  thereto  as  flie  could  fafely  get,  and  there  load, 
from  the  factors  of  the  defendant,  a  full  and  complete  cargo  of 
barley,  in  bulk  not  exceeding  what  the  faid  fhip  could  reafonably 
flow  and  carry  over  and  above  her  tackle,  &c. ;  and  being  fo  load- 
ed, fliould  therewith  proceed  to  Berwick,  or  fo  near  thereto  as  flic 
could  fafely  get,  and  deliver  the  fame,  on  being  paid  freight  at 
and  after  the  rate  of  8/.  6.1.  per  quarter,  with  two  thirds  port 
charges,  and  pilotage  ascuflomary,  (restraints  of  princes  and  rulers 
during  the  faid  voyage  always  excepted,)  one  half  of  the  freight 
to  be  paid  on  unloading  and  right  delivery  of  the  cargo,  and  the 
remainder  in  two  months  following.  Thirty  running  days  to 
be  allowed  the  faid  merchant,  if  the  fhip  was  not  fooner  dif- 
patched,  for  loading  the  faid  lhip  at  Liebau,  and  unloading  at  Ber- 
wick, aud  ten  days  on  demurrage,  over  ^nd  above  the  faid  laying 
days,  at  3/.  per  day. 

The  Favourite  failed  on  her  voyage,  and  proceeded  to  Liebau  \ 
but  immediately  on  her  arrival  in  the  roads  of  that  place,  the  cap- 

« 

(g)  Jlblott.  269.  (h)  Sittings  at  Guildhall  after  Mich.  T.  1801. 

coram  Lurd  Kenyon,  cited  in  3  Bqs.  and  Pul.  295.  n.e. 

tain 
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tain  was  informed  by  the  factors  of  the  defendant,  that  the  Ruffian 
Government  had  prohibited  the  exportation  of  barley  and  that  it 
was  therefore  out  of  their  power  to  furnifh  tne  intended  cargo. 
The  captain,  however,  entered  the  port  of  Liebau,  and  after  con- 
tinuing there  forty-nine  days,  returned  in  ballad  to  Berwick* 

The  action  was  brought  to  recover  459/.  for  freight,  27/.  18/. 
for  charges,  and  30/.  for  ten  days  demurrage. 

In  fupport  of  the  action  it  was  argued,  by  the  plaintiff's  counfel, 
that  the  exception  of  the  reftraints  of  rulers  and  princes  was  only 
applicable  to  the  owners,  and  did  not  therefore  excufe  tne  fhip- 
pers. 

For  the  defendant  it  was  urged,  ift,  that  the  exception  was 
applicable  both  to  owners  and  fhippers  :  and  2d,  that  as  the  pro- 
hibition of  the  Ruffian  Government  equally  prevented  the  captain 
from  failing  with  the  cargo,  as  the  fhippers  from  loading  ir  on 
board,  the  averment  in  the  declaration  that  the  plaintiffs  were 
ready  to  perform  their  part  of  the  contract,  was  not  true ;  and, 
odly,  that  there  was  no  pretence  for  demanding  demurrage,  fince 
it  was  the  fault  of  the  captain  himfelf  to  remain  at  Liebau  after 
the  notice  which  he  had  received. 

Lord  Kenyon,  Ch.  J,  faid,  "  I  am  decidedly  againft  the  de- 
fendant upon  the  point  of  kw.  It  is  faid  in  Co.  Litt.  209.  that 
if  a  man  be  bound  in  an  obligation  to  A,  conditioned  to  enfeoff 
B.,  a  ftranger,  and  |?.  refufe,  the  obligation  is  forfeited  ;  for  the 
obligor  has  take.,  upon  him  to  make  the  feoffment.  The  reafon 
of  this  is  clear  :  if  a  man  undertakes  what  he  cannot  perform,  he 
fhall  anfwer  for  it  to  the  perfon  with  whom  he  undertakes.  I  am 
always  defirous  to  apply  the  fettled  principles  of  the  law  to  the 
regulation  of  commercial  dealings.  "With  refpett  to  the  charge 
for  demurrage,  as  it  appears  that  notice  was  given  before  the 
captain  entered  the  port  that  the  factor  could  not  furnifh  a  cargo, 
there  is  no  pretence  for  making  the  plaintiffs  liable." 

A  verdict  was  accordingly  entered  for  the  plaintiffs  for  486/.  i8j\ 
for  the  freight  and  charges  only. 

But,  if  a  Britifh  merchant  charter  a  Sivedifb  (hip,  on  a  voyage 
to  St.  Michael's,  for  a  cargo  of  fruit,  and  the  charter-party  contain 
the  ufual  exception  againft  the  reftraint  of  princes,  and  the  fhip, 
be  prevented  from  reaching  St.  Michael's  within  the  fruit  feafon, 
by  an  embargo  laid  on  Sivedi/b  veffels  by  the  Briufi  Government, 
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V,    Rfdfo  owner  cannot,  by  proceeding  on  the  voyage  after  the 
i.rgo  is  taken  off,  entitle  himfelf  to  recover  the  freight  againfi: 
,e  Briti/h  merchant.  (/) 

1.  Of  the  Apportionment  of  Freight."]  An  apportionment  of  freight 
is  ufually  made  in  two  inftances, _/%//,  when  the  (hip  has  perform- 
ed the  whole  voyage,  but  lias  brought  a  part  only  of  the  mer- 
chant's goods  in  fafety  to  the  place  of  deftination  :  znd,fecsndlyf 
when  the  fhip  has  not  performed  the  whole  voyage,  but  the  matter 
has  delivered  the  goods  to  the  merchant  at  a  place  fhort  of  the 
port  of  destination,  (k) 

* 

When  the  fhip,  by  reafon  of  any  difafler,  goes  into  a  port  fhort 
of  the  place  of  deftination,  and  is  unable  to  profecute  and  complete 
the  voyage,  the  mafter  may,  if  he  will  and  can  do  fo,  hire  another 
fhip  to  convey  the  goods,  and  fo  entitle  himfelf  to  his  whole 
freight :  but  if  he  is  unable,  or  if  he  declines  to  do  this,  and  the 
goods  are  there  received  by  the  merchant,  the  general  rule  of  the 
maritime  law  is,  that  freight  fhalTbe  paid  according  to  the  pro- 
portion of  the  voyage  performed, pro  rata  itineris  peracli.  (/) 

In  the  cafe  of  Luiividge  v.  Grey,  (w)  it  appeared  that  Ltrtividge, 
the  owner  of  a  fhip  called  the  Wharton,  of  Whitehaven,  let  his  fhip 
by  a  charter-party  to  Archibald  Grey,  and  others,  merchants  at 
Glafgoiv,  for  a  voyage  from  Glafgoiv  to  Maryland  or  Virg'wia,  and 
back  from  thence  to  Glafgoiv,  and  was  to  receive  freight  fron» 
them  for  the  homeward  cargo  only,  at  the  rate  of  8/.  I2.r.  per  ton, 
of  tobacco,  computing  four  hogfheads  to  the  ton  ;  one  half  to  be 
paid  immediately  after  the  fhip's  difcharge  at  Glafgoiv,  and  the 
other  half  within  fix  months  after  fuch  difcharge.  The  fhip 
failed  to  Virginia,  and  there  delivered  her  outward  cargo,  and 
took  onboard,  from  the  merchant's  factor,  a  cargo  of  tobacco, 
confifting  of  199  hogfheads,  part  of  which  was  their  property  ; 
the  refidue  belonged  to  other  perfons,  and  was  put  on  board* by  the 
factor  to  complete  the  lading,  in  purfuance  of  directions  given 
to  him  for  that  purpofe  by  his  principals,  in  cafe  the  outward 
cargo  fhould  not  enable  him  to  purchafe  a  full   lading  on  their 

(/")  Toutenrr;  and  another  v.  Hubbard,  3  Bos  and  Pal  291. 

(k)  Abbott.  2-4  (/)    Ibid    276.  [m)  Determined  in  the  Houft 

of  Lords,  z$d  Feb.  J  733.     Abbott.  280.       This  cafe  is  a'fo  cited  in  Luke 
v.  Lyde,  2  Bur.  br2.  and  1  LI.  R<p.  190. 

account. 
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account.  Grey  and  Co.  infured  their  part  of  the  cargo  wh, 
ions  living  at  Briftol \  the  other  part  was  not  infured.  On, 
return  homeward,  the  fhip  was  unfortunately  call  away  at  Tough 
oil,  in  Ireland,  which  is  within  a  very  fhort  diitance  of  Glafgow, 
and  part  of  the  cargo,  to  the  amount  of  163  hogflieads,  wa<  faved 
by  the  afliftance  of  the  officers  of  the  cuftoms  at  Toughall,  and 
depofited  in  the  cuftom-houfe  there.  Lutwidge,  the  owner,  as  foon 
as  he  knew  of  the  misfortune,  informed  Grey  and  Co.  of  it,  and 
toid  them  he  mould  provide  another  {hip  to  tranfport  the  tobacco 
which  was  faved.  Grey  and  Co.  abandoned  their  part  of  the  car- 
go to  their  infurers,  and  indorfed  over  the  bills  of  lading  to  them. 
Lutwidge  provided  another  fliip  at  Toughall,  but  the  infurers  took 
the  part  cf  the  cargo  abandoned  to  them,  and  conveyed  it  to  Brif- 
tol.  The  agent  of  ihe  proprietors  of  the  other  part  of  the  cargo 
was  willing  to  have  laded  it  on  board  the  fhip  thus  provided,  if 
the  mafler  thereof  would  fign  bills  of  lading  to  deliver  it  at  Glaf- 
gow,  in  conformity  with  the  original  charter-party;  but  the  maf- 
ter refufed  to  give  fuch  bills  of  lading,  or  to  oblige  himfel.f  to  de- 
liver it  at  Glajgo'iu,  offering  only  to  give  receipts,  obliging  hirofelf 
to  deliver  it  in  Great  Britain.  And  the  agent  fuTpeQirig  that  he 
meant  to  take  it  to  Whitehaven,  and  not  to  Glafgow,  refufed  to  tie- 
liver  it  to  him  upon  thofe  terms,  and  fent  it  by  another  vefTcl  to 
Glafgoiv,  where  feveral  hogfheads  were  found  fo  much  damaged, 
that  they  were  not  entered  at  the  cuflom-houfe,  but  burned  at  the 
king's  fcales  there.  Luiwklge  brought  an  action  againfl  Grey  and 
others,  for  his  freight  according  to  the  charter-party,  in  the  Court 
of  Admiralty  in  Scotland.  On  their  part  it  was  infilled  that  the 
contract  of  affreightment  was  diflblved  by  the  fhipwreck,  and 
that  there  remained  only  a  demand  in  equity  for  freight  -,  that  the 
demand  could  not  be  made  againfl  them,  who  had  not  taken  the 
goods  into  their  pofTeflion,  but  mufl  be  made  for  part  againfl 
the  infurers  at  Brijld,  and  for  the  refidue  againfl  the  proprietors  of 
that  refidue  :  that  this  demand  could  only  be  in  proportion  to  the 
value  of  the  goods  faved,  after  deduction  of  falvage  and  charges  \ 
and  that  at  all  events  it  could  only  be  for  the  proportion  of  the 
voyage  to  Toughall,  becaufe  the  mafler  of  the  {hip  refufed  to  fign 
bills  of  lading,  and  engage  to  deliver  the  tobacco  at  Glafgoiv.  The 
Judge  of  the  Court  of  Admiralty  decreed,  that  the  full  freight  was 
due  from  Grey  and  Co.  for  the  part  of  the  cargo  faved,  but  none 
for  the  part  loft,  and  that  the  full  freight  was  due;  although  the 

goods  were  not  carried  to  Glafgoiv,  beczufeLutwidge  had  another 

~Ihip 
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Chip  readvjo  trrnffcort  then  thither,  an  J  there  was  no  cccafion  for 
nnyncw  bills  of  lading,  while  the  former  bills  of  lading  fubfifted. 
From  this  judgment  Grey  and  Co.  appealed  to  the  Lords  of '  SejJ'un 
in  Scotland,  who,  by  their  interlocutor  decreed,  "  That  the  cou- 
M  traci  of  affreightment  was  difiblved  by  the  total  lofs  of  the 
"  fliip,  albeit  fome  of  the  fhipwreck  goods  were  faved  out  of  the 
"  fhipwreck;  and  found  that  the  freighters  indorfing  the  bills  of 
M  lading  to  the  infurers  did  not  fubje«ft  the  freighters  to  any 
"  freight  for  the  goods  recovered  by  the  infurers,  but  found  the 
«  merchants  liable  to  the  freight  pro  rata  rtineris  of  fuch  of  the 
"  goods  as  were  brought  to  Glafgowt  notwithstanding  fome  of  the 
"  tobacco  was  found  damnified,  and  burned  there."  This  de- 
cree, or  interlocutor,  was,  upon  the  petition  of  Lutividge,  re- 
viewed by  the  Lords  of  the  Seffion,  but  affirmed  by  them. 
Hereupon  Lutividge  appealed  to  the  higheft  tribunal  of  the 
country,  The  Britifh  Hotife  cf  Lords  :  the  Houfe  of  Lords  <' Re- 
"  verfed  the  decree  or  interlocutor  of  the  Lords  of  Sefiion,  com- 
"  plained  of  by  the  appellant,  and  the  affirmance  of  that  i...  r- 
"  locutor  :  and  declared,  that  the  refpoudents,  Grey  ami  others, 
«  were  liable  for  the  full  freight  of  fuch  of  the  goods  as  were 
"  given  up  to  the  infurers,  and  for  the  freight  pro  raid  kineris  ot 
11  fuch  of  the  goods  as  were  brought  to  Gla/gow,  notwithftand- 
«<  ing  fome  of  the  tobacco  were  found  damnified,  and  burned 
"  there." 

So,  in  the  cafe  of  Luke  and  another  v.  Lyde  («)  which  was  an 
action  of  affumpfit  (o)  for  the  freight  of  goods  carried  in  the  plain- 
tiff's fhip  by  fea,  without  mentioning  from  or  to  what  place.  The 
facts  of  the  cafe  were  thefe  :  Lyde  (hipped  a  cargo  of  1  ;ot  quin- 
tals  of  fifli,  at  Newfound/and,  on  board  the  fhip  Sarah,  belonging  to 
Luke  and  others,  to  be  carried  to  Lijlon  :  the  freight  was  to  be  at 
the  rate  of  twojhitlings  per  quintal.  The  price  of  the  car^o  at 
Newfoundland  was  ten  Jhillings  andjixpence  per  quintal.  Luke  and 
others  alfo  had  on  board  a  quantity  of  fifh,  their  own  property. 
The  fhip  fet  fail  en  the  27th  of  November  1756,  and  having  pro- 
ceeded feventeen  days  on  her  voyage,  was  taken  on  the  14th  of  De- 
cember by  a  French  (hip,  within  four  days  fail  of  Li/ban,  but  retaken 

(n)  2  Burr  882  1  Bl.  Rep.  193.  S.  C.  Mlott.  2^7.  (0)  The 
form  of  deli ■■.",  /'.'  ugh  not  mentioned  in  the  report,  is  afcertained  to  be  us  here 
rrtcMlivneJ.      fide  Ablott,  290. 

on 
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on  the  17th  of  December  by  an  Englifh  privateer,  and  brought,  on 
the  29th,  into  the  port  of  Biddeford,  in  DevonJJjire.  The  French 
fhip  took  out  the  mailer  and  all  the  crew,  except  one  man  and  a 
boy.  Lyde  took  his  goods  of  the  recaptors,  and  paid  jive  fellings 
per  quintal  falvage,  the  value  of  the  fifh  being  then  eftimated  at 
ten  millings  per  quintal.  The  fifh  could  not  be  fold  at  all  at 
Biddeford,  nor  at  any  other  port  in  England,  for  more  than  ten 
millings  per  quintal,  clear  of  charges  and  expences;and  it  was 
fuopofed  by  every  perfon  that  the  fifh  would  be  difpofed  of  to  the 
greateft  advantage  at  Bilboa  in  Spain,  to  which  place  Lyde  fent  it 
without  delay  ;  but  it  fetched  there  only  five  millings  and  fixpence 
per  quintal,  clear  of  freight  and  expences,  being  little  more  than 
one  third  of  the  prime  coft  and  falvage.  The  freight  from  Bidde- 
ford  to  Ljjbon  was  higher  than  from  Newfoundland  to  Lijbon.  The 
owners,  Luke  and  others,  abandoned  the  fhip  to  their  infurers,  and 
never  offered  to  convey  the  goods  to  Lijbon,  nor  were  ever  required 
to  do  fo  by  Lyde  the  merchant.  The  Court  decided,  that  the 
plaintiffs  fhould  recover  freight,  as  for  half  the  quantity  of  the 
cargo  fhipped,  confidering  the  other  half  to  be  abfolutely  loft  by 
the  expence  of  falvage,  and  in  the  proportion  of  feventeeti  days, 
during  which  the  fhip  had  proceeded  on  the  voyage,  to  twenty-one 
days,  within  which  the  voyage  would  have  been  completed,  if  the 
capture  had  not  happened,  that  is,  60/.  14^.  being  \\  of  75/.,  the 
half  of  150/.  And  Lord  Mansfield  faid,  "If  a  freighted  fhip 
becomes  accidentally  difablcd  on  its  voyage,  without  the  fault  of 
the  mailer,  the  mailer  has  his  option  of  two  things  :  cither  to  refit 
it,  (if  that  can  be  done  within  convenient  time,)  or  to  hire  another 
fhip  to  carry  the  goods  to  the  port  of  delivery.  If  the  merchant 
difagrees  to  this,  and  will  not  let  him  do  fo,  the  mafter  will  be  en- 
titled to  the  whole  freight  of  the  full  voyage;  and  fo  it  was  de- 
termined in  the  Houfe  of  Lords,  in  the  cafe  J^utwidge  againft 
Grey  As  to  the  value  of  the  goods,  it  is  nothing  to  the  mafter  of 
the  fhip  whether  the  goods  are  fpoilcd  or  not,  provided  the 
freighter  takes  them  :  it  is  enough  if  the  mailer  has  carried  them  ; 
for  by  doing  fo  he  has  earned  his  freight ;  and  the  merchant  (hall 
be  obliged  to  take  all  that  are  faved,  cr  none  :  he  fliall  not  take 
iome  and  abandon  the  reft,  and  fo  pick  and  chufe  what  he  likss, 
taking  that  which  is  not  damaged,  and  leaving  that  which  is  fpoiled 
or  damaged.  If  he  abandons  all,  he  is  excufed  freight  :and  he  may 
abandon  all,  though  they  are  not  all  loft.  (I  call  the  freighter  the 
merchant,  and  the  other  the  mafter,  for  the  clearer  diltincliou.) 

Now 
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Now  here  is  a  capture  without  any  fault  of  the  matter,  and  then 
a  recapture ;  the  merchant  does  not  abandon  !  .  takes  the  goods, 
and  does  not  require  the  mafter  to  carry  th  i<  :o  Lifbont  the  port 
ot  delivery.  Indeed,  the  mafter  could  not  carry  them  in  the  fame 
fhip,  for  it  was  difabled,  and  was  itfelf  abandoned  to  the  infurers 
of  it ;  and  he  would  not  defire  to  find  another,  becaufe  the 
freight  was  higher  from  Biddeford  to  Lijbon  than  from  New- 
foundland to  Lijbon.  There  can  be  no  doubt  but  that  fome 
freight  is  due;  for  the  goods  were  not  abandoned  by  the  freighter, 
but  received  by  him  of  the  re -captor.  The  queftion  will  be, 
What  freight  ?  The  anfwer  is,  a  rateable  freight ;  i.  e.  pro  rata 
kineris* 

"  If  the  mafter  has  his  election  to  provide  another  fhip  to  carry* 
the  goods  to  the  port  of  delivery,  and  the  merchant  does  not  even 
defire  lam  to  do  fo,  the  mafter  is  ftill  entitled  to  a  proportion  pro 
rata,  of  the  former  part  of  the  voyage.  I  take  the  proportion  of 
the  faVage  here  to  be  half  of  the  whole  cargo  upon  the  ftate  of  the 
cafe,  as  here  agreed  upon  :  and  it  is  reasonable  that  the  half  here 
paid  to  the  re  captor  fhould  be  confi         .  is  .^^.  For  the  re-captor 

was  not  obliged  to  agree  to  a  val ion,  but  he  might  have  had  the 

goods  a£tudly  fold,  if  ht>  had  fc  pteafed,  and  taken  half  the  pro- 
duce ;  and  therefp  he  half  of  them  are  as  much  loft  as  if  they 
remained  in  t':  iy's  hands.     So   that  half  of  the  goods  mutt 

be  eonfidered  as  loft,  and  half  as  faved.  Here  the  mafter  had 
comefev  •  ys  of  his  voyage,  and  was  within  four  days  of  the 

deftined  port  when  the  accident  happened.  Therefore  he  ought 
to  be  paid  his  freight  for  \-c  parts  of  the  full  voyage,  for  that  half 

of  the  cargo  winch  was  faved." 

His  Lordfhip.  after  citing  moft  of  the  authorities  on  this  fubrc£t, 

concluded  thus  :  It  is  quite  immaterial  what  the  merchant  made 
of  the  goods  afterwards;  for  the  mafter  hath  nothing  at  j.:\  to  do 
with  the  goodnefs  or  badnefs  of  the  market ;  nor  indeed  can  that 
be  properly  known  till  after  the  freight  is  paid  ;  for  the  mailer  is 
not  bound  to  deliver  the  goods  till  after  he  is  paid  his  freight.  No 
fort  of  notice  was  taken  of  tint  matter  in  the  cafe  of  Lutwidge 
and  Grey,  in  the  Houfe  of  Lords  ;  and  yet  there  the  tobacco  was  . 
damaged  very  greatly,  even  to  much  that  a  great  p.srt  oi  it  was  at 
the  Scales  at  Glafgow." 

So, 


2 $2  Of  Owners,  Mafters,  aftd  [Part  IT, 

So,  in  the  cafe  of  Bdillie  v.  Mondigliani,  (p)  where  it  ap- 
peared that  a  fhip  failed  with  goods  from  Nevis  for  Bii/Iol,  but  on 
the  voyaye  was  taken,  and  carried  into  France,  and  condemned 
there.  On  appeal,  the  fenfence  of  condemnation  was  revevfed, 
and  reftitution  awarded,  but  before  that  time  the  fhip  and  cargo 
were  fold.  The  merchants  received  the  price  of  the  goods,  and 
paid  freight  to  the  mafter  pro  raid  itinerh  :  and  having  caufed 
the  goods  to  be  infured  before  the  commencement  of  the  voyage, 
brought  an  action  againft  the  infurers  to  recover  from  them  the 
ireight  fo  paid  to  the  mailer.  The  court  held,  that  this  payment 
could  not  be  recovered  upon  this  infurance.  But  Lord  Matif* 
field  faid,  "As  between  the  owners  of  the  fhip  and  cargOyin  cafe  cf 
a  total  lofs,  no  freight  is  due  ;  but,as  between  them.no  iofs  is  total, 
where  part  of  the  property  is  faved,  and  the  merchant  takes  it  to 
his  own  ufe.  In  this  cafe  the  value  of  the  goods  was  reftored  in 
money,  which  is  the  fame  as  the  goods,  and  therefore  freight  was 
certainly  due  pro  rata  it 'uteris ." 

Uut,  in  the  cafe  of  a  Swedi/Jj  fhip,  (q)  which,  being  chartered 
to  go  from  Plymouth  to  Radjlow,  (a  very  fmall  difiance,)  there  to 
take  a  cargo  of  pilchards  for  Venice,  failed  to  Radfow,  and  took 
in  the  cargo,  and  proceeded  a  few  days  on  the  voyage  ;  but,  meet- 
ing with  bad  weather,  and  becoming  leaky,  returned  to  Falm%ftht 
and  was  there  flopped  by  an  embargo  impofed  on  the  vefTels  of 
Sweden,  in -confequence  whereof  the  cargo  was- taken  out  and 
reftored  to  the  merchants,  who  were  Britt/fc  fubjetls;  the  learned 
Judge  of  the  Court  of  Admiralty  decreed,  that  no  freight  was 
due,  but  held  that  if  'any  cxpences  had  been  incurred  by  the  fhip 
on  account  of  the  cargo,   they  muft  be  paid. 

In  the  cafe  of  Cook  v.  Jennings,  (r)  which  was  an  acVion  of  co- 
venant on  a  charter-party  of  affreightment  dated  2d  of  Augujl, 
1795,  by  which  the  plaintiff  let  his  fhip,  the  Reflation,  to  the 
defendant  to  freight,  from  Liverpool  to  IVyburgh,  and  back  to 
Liverpool,  and  agreed  that  the  mafter  mould  take  onboard  a  cargoof 
fait  to  V/yburgh,  and  after  delivering  the  fame  there,  fhould  take  on 
board  theie  a  cargo  of  deal6  ;   in  confideration  of  which  the   de-r 

(py  Park  on  Infurance,  Chap.  2.    Abbott.  2° 3.  (?)  The  Copenhagen 

Mening,    1  Rob.  Ad.  Rep.  289    See  alj'o  Allott.  285.   S.  C. 
Lt)  7  Term  Rep.  381. 

fendant 
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fcndant  agreed  to  pay  to  the  plaintiff,  "  in  full  for  the  freight  and 
"  hire  of  the  fhip  for  the  faid  voyage,  at  and  after  the  rate  of  7/. 
"per  ftandard  hundred  for  deals  delivered  at  Liverpool,  &c.  the 
"  freight  to  be  paid  one-fouith  in  cafli  on  her  arrival,  and  the 
«*  remainder  by  an  acceptance  on  London  at  four  months'  date." 
The  plaintiff  in  fupport  of  his  action  alledged,  that  the  fliip,  after 
carrying  the  cargo  of  fait  to  Wyburght  took  on  board  there  a  car- 
go of  deals,  &c.  and  proceeded  on  her  voyage  for  and  towards 
Liverpool,  &o  j  and  whilft  the  fhip  was  fo  proceeding,  and  after 
(he  had  performed  a  great  part  of  her  voyage,  but  before  her  arri- 
val at  Liverpool,  the  fhip  was,  by  the  force  and  violence  of  the 
winds  and  waves,  wrecked  and  caff  upon  the  fhore,  and  thereby 
became  incapable  of  proceeding  any  further  on  the  voyage,  by 
reafon  whereof  it  became  neceffary  to  put  the  cargo  of  deals  on 
fhore  for  the  prefervation  thereof ;  "  which  faid  cargo  fo  unladed 
«  the  defendant  accepted  and  received  into  his  hands  and  poffef- 
n  fion,  and  fold  aj^jdH^oJed_  of  the  fame  to  his  own  ufe 
"  whereb^yTie  became  liable  to  pay  to  the  plaintiff  a  proportion- 
"  able  part  of  the  faid  freight  and  hire  of  the  fhip  for  the  carriage 
"  of  the  faid  cargo  of  deals,  for  fuch  part  of  the  voyage  from 
"  Wyburgh  to  Liverpool  as  the  fhip  performed  ;"  which  propor- 
tionable part  amounted  to  the  fum  of  800/. ;  and  for  the  recovery 
of  that  fum  the  action  was  brought. 

Thefe  facts  were  admitted  to  be  true,  and  it  was  admitted  that 
no  part  of  the  cargo  was  conveyed  to  Liverpool.  The  plaintiff  did 
not  pretend  that  he  had  offered  to  convey  the  deals  thither,  nor 
did  the  defendant  affert  that  he  had  required  him  to  do  fo.  The 
Court  of  King's  Bench  decided,  that  the  plainiff  could  recover 
nothing  in  the  prefent  action.  Lord  Kenyon,  Ch.  J.  faid,  «  We 
are  called  upon  to  decide  in  this  action  according  to  the  rules  of 
law,  on  a  contract  between  thefe  parties,  which  was  made  in  the 
moft  folemn  manner  by  a  deed  underfeal  ;  though,  indeed,  I  do 
not  know  that  it  would  have  made  any  difference,  if  the  queftion 
had  arifen  on  a  precife  formal  contract  not  under  feal.  By  the 
terms  of  rhisj  agreement  the  defendant  engaged  to  pay  fo  much  on 
delivery  of  the  goods  at  Liverpool,  one-fourth  in  cafli  on  her  arri- 
val, and  the  remainder  by  an  acceptance  at  four  months  :  but  the 
goods  never  arrived  ;  then  at  what  time  were  thofe  bills  to  be 
dated  ?  We  do  not  fit  here  to  make,  but  to  enforce  contracts  : 
and  the  queftion  put  to  us  is,  whether  the  freight  is  to  be  paid 
under  this  contract,  though  the   fhip  never  arrived,    but  was  loft 
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before  her  arrival  at  Liverpool  ?     Upon  which  I  cannot  bring  my 
mind  to  doubt.     The  cafe  of  Luke  v.  Lyde.  is  very  diftinguifhable 
from  the  prefent,    that  being    the  cafe  of  a  general  ajfumpfit  for 
the  Ireight  of  goods,   in  which  Lord  Mansfield  dates  the  marine 
law  on   this  fubject.     But  what   has  the  cafe  of  an  implied  con- 
tract to  do  with  an   exprefs  contract  ?     Lord   Coke  fays,  expref- 
fum  fac'ii  cejfare  taciturn.     Here  the  parties  are  bound   by  a  pre- 
cife  agreement.     Then  it  is  fuggefted,  that  we  ought  not  to  give 
effect  to  this  contract,    becaufe  it  is  unreafonable :    but  we  are  to 
decide  according  to  the  contract,  of  the  parti  s  ;   and  the  law  fays,. 
that  if  A.  covenant  to  enfeoff  B.  A.  is  not  releafed  from  his  cove- 
nant,  though  B.  will  not  accept  livery  of  feifen,   unlefs  the  act  be 
fruftrated  by  the  act  of  the  covenantee.     It  is  not  neceffary  now 
to  determine  whetheror  not  the  plaintiff  might   not  have  brought 
a inadt  ion  oiji/Jump/it ;    it  will  be  time  enough  to  decide  that  cafe 
whenever  the  queflion  arifes.     But  here  the  queftion  is,  whether 
or  not  he  can  enforce  payment  of  the  money  under  this  contract, 
not  having  carried  the  g(  ods  to  Liverpool,   and  the  defendant  hav- 
ing only   undertaken  to  pay    on   their  delivery  at  Liverpool;   in 
9nfwer  to  this  action  the  defendant   has  a  right  to  fay,  non  hac  in 
fosdera  veni." 

The  other  Judges  concurred  in  the  hme  opinion  ;  Mr.  Juftice 
Grcfe  cited  the  cafe  of  Bright  v.  Cowper,  (s)  as  a  direct  authority 
againft  the  plaintiff. 

Lawrence,  J  faid  :  "  I  agree  with  the  plaintiff's  counfel,  that 
whether  the  contract  be  by  parol  or  under  feal,  the  operation  of 
the  law  on  it  is  equally  the  fame.  "When  a  fhip  is  driven  on  fhore, 
it  is  the  duty  of  the  mafter  either  to  repair  his  fhip  or  to  procure 
another  ;  and  having  performed  the  voyage,  he  is  then  entitled 
to  his  freight :  but  he  is  not  entitled  to  the  whole  freight,  unlefs 
he  perform  the  whole  voyage,  except  in  cafes  where  the  owner 
of  the  goods  prevents  him ;  nor  is  he  entitled  pro  rata  unlefs 
tinder  a  new  agreement.  Perhaps  the  fubfequent  receipt  of  thef« 
goods  by  the  defendant  might  have  been  evidence  of  a  new  con- 
tract between  the  parties  :  but  here  the  plaintiff  has  reforted  to 
the  original  agreement,  under  which  the  defendant  only  engaged 
to  pay  in  the  event  of  the  (hip's  arrival  at  Liverpool.     That  event 

(*)  I  Brownl.  21.  But  fie  Abbott,  294. 
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has  not  happened,  and  therefore  the  plaintiff  cannot  recover  in  this 
form  of  action." 

As  the  right  to  freight  does  not  commence  until  the  fhip  has 
broken  ground  and  begun  the  voyage,  no  partial  p-.yment  can  be 
claimed  for  goods  laden  on  board,  if  even  without  the  fault  of  the 
mafter,  the  fhip  is  prevented  from  actually  fetting  forth  on  the 
voyage. 

Thus,  in  the  cafe  of  Curling  v.  Long,  (/)  where   a  (hip,    which 
took  on  board  a  cargo  in  Salt  River  in  Jajmaisa,  at  a  very  great 
expence  to  the  owners  (who  by  the  ufage   of  the  Weft  India  trade 
fetch  the  cargoes  from  the  fhore  at  their  expence,)  actually  cleared 
out  for  the  voyage,    but  while  waiting  for  convoy,    was    cut  out 
of  the  river  by  two  French  privateers,    and   being  afterwards  re- 
taken was  carried  into  Port  Royal,  where  the  cargo  was  fold  under 
an  order  of  the  Court  of  Admiralty,  and  the  proceeds  thereof,  with 
the  deduction  of  falvage,   paid  to  the  merchants.     It  was  decided 
thatnothingcould  be  claimed  of  the  merchants,  although  each  of 
the  Judges  exprefsly  recognized  the  rule  of  the  marine  law  as  to  the 
apportionment  of  freight  pro  ratd  itineris  ;  the  Court  holding,  that 
in  this  cafe  there  had  been  no  commencement  of  the  voyage,  and 
therefore  no  freight  could  be  due  ;  and  that  as  the  freight  was  by 
the  contract  the  only  remuneration  of  all  the  fervices  performed 
by  the  owners,  they  were  not  entitled  to  any  recompence  for  the 
expence  of  taking  the  goods  on  board. 

It  is  obferved,  (v)  that  it  often  happens  that  a  fhip  is  hired  by 
a  charter-party  to  fail  from  one  port  to  another,  and  from  thence 
back  to  the  firft,  as  for  inftance,  from  London  to  Leghorn,  and  back 
from  thence  to  London,  at  a  certain  fum  to  be  paid  for  every  month, 
or  other  period  of  the  duration  of  the  employment.  Upon  fuch  a 
contract,  if  the  whole  is  one  entire  voyage,  and  the  (hip  fail  in 
fafety  to  Leghorn,  and  there  deliver  the  goods  of  the  merchant, 
and  take  others  on  board  to  be  brought  to  London,  but  happen  to 
be  loft  in  her  retutn  thither,  nothing  is  due  for  freight,  although 
the  merchant  has  had  the  benefit  of  the  voyage  to  Leghorn  ;  but 
if  the  outward  and  homeward  voyage  are  diftindt,  freight  will   be 

(/)  I  Bos.  and  Ful  634.  Stealfo  Abbott,  396.  (v)  Abbott.  296. 
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due  for  the  proportion  of  the   time  employed   in  the  outward 

voyage. 

Thus,  in  the  cafe  of  Maclrell  v.  Simond  and  Hankey^  («)  which 
Was  an  action  of  covenant  on  a  charty-party.  In  the  firfl:  count  of 
the  declaration  the  plaintiff  claimed  freight  for  the  period  of  the 
voyage  to  Grenada  \  in  the  fecond  up  to  the  day  of  the  lofs  of  the 
{hip.  The  facts,  as  they  appeared  upon  the  declaration,  were 
thefe :  Mackrell,  the  owner  of  the  (hip  the  Richard,  lying  in  the 
river  Thames,  let  his  (hip  to  freight  by  a  charter-party  dated  9th 
of  March,  I  774,  to  Simond  and  Hankey  by  the  month,  "  for  fuch 
time  as  (he  mould  be  employed  in  performing  a  voyage  from 
London  to  Plymouth,  and  the  ifland  of  Grenada,  and  from  thence 
back  to  London,"  and  whereby  the  plaintiff  covenanted,  that  the 
(hip  fhould,  purfuantto  the  order  and  directions  of  the  freighters, 
their  factors  or  afiigns,  profecute  and  perform  the  voyage  above 
mentioned,  (the  danger  and  perils  of  the  fea,  and  the  ref- 
traint  of  princes  and  rulers  excepted,)  and  mould  in  fuch  outward 
and  homeward  voyage  load  and  unload  all  lawful  goods;"  and 
that  his  {hip's  company  and  boats  mould  aid  and  aflift  in  un- 
loading and  reloading  the  faid  {hip's  cargoes,  as  cuftomary  at 
the  ifland  of  Grenada,  and  that  he  would  pay  all  port  charges 
and  pilotage.  In  confideration  whereof  the  defendants  covenanted, 
««  that  they  would  load  and  unload  the  {hip,  and  give  the  mafter 
proper  orders  in  refpect  thereof  :  and  that  the  (hip  fhould  be 
difcharged  out  of  her  faid  monthly  employ  on  the  delivery  of  her 
homeward  cargo  in  London,  and  alfo  {hould  and  would  well  and 
truly  pay  or  caufe  to  be  paid  to  the  faid  owner,  his  executors, 
adminiftrators,  or  afligns,  in  full  for  the  freight  and  hire  of  the  faid 
fhip,  at  the  rate  1 1  o/.  fterling,  per  calendar  month,  for  all  fuch  time 
as  the  faid  fhip  fnould  be  taken  up  in  performing  the  voyage  afore- 
faid  ;  to  commence  and  be  accounted  from  the  day  of  the  date  of 
the  faid  charter-party,  and  to  end  and  determine  on  the  day  of 
the  difcharge  of  the  homeward  cargo  at  Loudon,  and  to  be  paid 
one- third  part  thereof  on  her  report  inwards  at  the  cuftom-houfe, 
London,  and  the  remaining  two  third  parts  thereof,  in  two  calen- 
dar months  then  next  following." 

In  purfuance  of  this  charter  party  the  fhip  took  in  goods  belong- 
ing to  the  merchants  Simond  and  Hankey   at  London,   failed  with 
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them  to  Plymouth^  and  there  took  in  other  goo. Is  alfo  belonging 
to  them,  and  from  thence  proceeded  to  Grenada,  and  there  landed 
the  cargo ;  and  received  another  cargo  from  the  merchant's  factor 
there,  with  which  (he  fet  fail  for  London  ;  but  on  the  way  was 
loft  by  tempeft.  The  voyage  to  Grenada  occupied  three  months  ; 
and  Jive  months  elapfed  in  the  whole  belore  the  lot's  of  the 
fhip. 

After  the  misfortune  the  owner  brought  an  action  againft  the 
merchants,  claiming  of  them  the  payment  of  freight  either  for 
three  or  for  five  months,  which  made  the  difference  between  the 
firft  and  fecond  counts.  The  defendants  demurred  to  both  counts, 
infilling  that  nothing  was  due.  The  Court,  however,  decided  that 
freight  was  payable  for  three  months,  the  period  of  the  outward 
voyage  ;  and  judgment  was  accordingly  <dven  for  the  plaintitfon 
the  firft,  and  for  the  defendant  on  the  fecond  count.     Lord  Alans- 

field  delivered  his  judgment  to  the  following  effect :  "  This  quef- 
tion  depends  upon  the  conftruction  of  the  charter  party.  If  the 
parties  have  expreffed  their  meaning  defectively,  the  Court  mud; 
be  guided  by  the  nature  of  the  thing.  The  charter-party  puts 
no  cafe  but  that  of  a  profperous  voyage  »ut  and  home  ;  it  pro- 
vides for  freight  on  the  fuppofition  that  the  fhip  will  arrive  fafe 
and  report  her  cargo  ;  no  provifion  is  made  for  any  other  cafe. 
If  the  fhip  be  caft  away  on  the  coaft  of  England,  and  never  ar- 
rive at  the  port  of  London,  yet  if  the  goods  are  faved,  freight  fhall 
be  paid,  becaufe  the  merchant  receives  advantage  from  the  voyage. 
This  is  not  expreffed  by  the  charter  party,  but  arifes  our  of  the 
equity  of  the  cafe.  Freight  is  the  mother  of  wages,  the  fifty  of 
thefiip  the  mother  of  f night .  that  is  the  general  rule  of  the  mari- 
time law.  If  there  be  one  entire  voyage  out  and  in,  and  the  fhip 
be  caft  away  in  the  homeward  voyage,  no  freight  is  due,  no 
wages  are  due  ;  becaufe  the  whole  profit  is  loit,  and  by  exprefs 
agreement  the  parties  may  make  the  outward  and  homeward  voy- 
age one.  Nothing  is  more  common  than  two  voyages  ;  wher-  \ 
cjfgrjthere  are  two  voyages,  and  one  is  performed,  and  the  fhip 
is  loft  in  the  home^axd_vjipg£.t  _  f  rei.ght_  is  due  for  the  firft.  _  He  re 

\  the  outward  and  homeward  voyage  are  fo  called  in  the  charter-party., 
The  cargo  is  loaded  outwards,  and  the  owner  covenants  to  pay 
port  charges  on  the  outward  voyage.  The  whole  of  that  voyage 
was  completed :  port  duties  are  incurred  and  paid.  Nothing 
however  is  due  on  the  homeward  voyage,  though  the  fhip,  might 
be  out  a  month." 
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But  in  the  cafe  of  Byrne  and  others  v.  Pattinfon,  (w)  the  words 
of  the  charter-party  being  different,  a  different   conftrucl ion  pre- 
vailed.    Pattinfon,  matter  and  part-owner  of  the  (hip  William  and 
Mary,  lying  at  Liverpool,   by  a  charter-party,    dated  28th  of  July, 
1794,  let  the  (hip  to  freight  to  Byrne  and  others,  for  a  voyage  in- 
tended to  be  made  from  Liverpool  to  the  ifland  of  Madeira,  and. 
from  thence  to  the   ifland  of  Barbados,   and   from  thence  back 
to  Liverpool,  Greenock,  or  Brijlol,  but  with  liberty  for  the  freighters 
to  order  the  faid  veflel   from  Barbadoes  to  any  one  other  ifland  in 
the  Wefl  Indies,  {Jamaica  excepted),  they  paying  all  pilotage  and 
port  charges  incurred  thereby.      And  the  faid  freighters  accord- 
ingly  by  the    faid  charter-party    took    and    hired  the  fame  in 
manner  following,  (that   is  to  fay),  "that  the   mafter  mould  im- 
mediately receive  and   take  a  cargo  on  board  the  faid  veflel  from 
the   freighters,    and  the  faid  veflel    fo  laden  fhould  immediately 
proceed  dire&ly  to  Maderia,  and  deliver  fuch  goods  as  mould  be 
ordered  by  the  faid  freighters,  and  alfo  mould  receive  and  take  on 
board  the  faid  veflel  at  Madeira,   fuch  other  goods  as  the    faid 
freighters  might  think  proper   to  (hip,    and  that  being  done,  the 
mailer   fhould   p-roceed    with    the   faid   veflel  to  Barbadoes,   and 
there  make   delivery  of  her  cargo,  and  receive  and  take  on  board 
a  cargo  from  the   freighters,  and  being  Ioaden  therewith,    mould 
with  the  nrft  opportunity  proceed  directly  to  the  port  of  Liverpool, 
Greenock,  or    Brijlol,  and  there  deliver  the  fame  cargo,  and  Jo  end 
the  faid  intended  voyage?      In  confideration    of    which    the    faid 
freighters  thereby  promifed  and  agreed,  amongft  other  things,  "  to 
pay  to  the  defendant,    in  full  for  the  freight  and  hire  of  the  fliip 
for  the  faid  voyage,  the  fum  of   136/.  \os.  per  calendar  month  for 
jlx  months  certain,  to    commence   in   eight    days    after    fhe  was 
ready  to  receive  the  cargo  at  Liverpool?  and  to  continue  until  fhe 
v/as  difcharged   at  Liverpool,    Greenock,  or    Brijlol,  together  with 
two  thirds  the  amount  of  all  pilotage  and  port  charges  that  might 
fcccrue,    and  be  paid  during  the  courfe  of  the  faid  voyage,  with 
cuftomary  primage  ;  payment  thereof  to  be  made  in  manner  fol- 
lowing,  viz.    136/.  ioj-.    to  be  advanced    before  the   failing  from 
Liverpool,  by    a  good  bill  at  three  months'  date,  and   what  cafli 
might  be  required  for  the   faid   veflel's   difburfements  and  port 
charges  at  Madeira  and  Barbadoes,  to  be  paid  in  part  of  the  faid 
freight,  and  the  remainder  of  the  faid  freight  fhould  become  due 

(w)  K.  B.  Trin.  T.  37  Geo.  III.  Abbott,  301. 
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and  be  paid  on   the    final   difcharge   of  the   faid  veffcl   at  Liver- 
poof, Jjreenock,  or  BrjjfkJ,    by  good  bills  on  London  at  three  months 
date."     The    period    of     computation    commenced   on    tne    7b. 
of  Augujl,  1794  ;  on  the  19th  of  that  month  the  fhip  failed  from 
Liverpool  for  Madeira,  freighted  with  goods,  ani    arrived  there  on 
the    19th  of  September,    and  discharged  at  that  place  by  the  4th  of 
October,   as  m  my  of  the  goods  as  were  to  be  delivered  there,  and 
took  on  bo.mi  on  account   o     the  merchants  ninety  pipes  of  wine, 
and  failed   from  thence   on   the  9th  of  October  for  liar badoes,  but 
on  the  10th  of  November  was  captured  on  the  way  thither.     The 
merchants  had  paid  135''.  part  of  the  freight   for  the  firfl  month, 
and  alfo  the  port  charges   and    difburfements  for    the  fhip  a":  A1a- 
deira.     Pattinfon  now  claimed  in  the  prefent   fuit   further  freight 
from  the  7th  of  September  to  the   day  of  the  fliip's  capture,  or  to 
the  day  when  fhe  had  completed  the  delivery  at  Madeira,  or  freight 
for  the  goods  delivered  there  at  the  ufual  rate  o.'  conveyance,  al- 
lowing the  135/.     But  the  Court  held,  that  he  had  no  claim  what- 
ever.    On  his  part  it  was  contended,    that   there  ought  to   be   an 
apportionment    in  this  cafe  ;    and  a  paffage    cited    from    Malyne 
(x)   relating  to  a  fhip   loll   at    Dover,  was   quoted    as   an    autho- 
rity in  his  favour.     But  Lord  Kenyon,  Ch.  J.  faid  :  "  In  that  cafe 
the  goods  came  to   the  merchant's  hands,  and  the  owner  of   the 
fliip  might    have   provided    another   fhip  to  carry  them  to  London. 
In  this  cafe,  by  the  terms  of  the  contract,   the  freight  is  to  become 
due  at  Liverpool,  and  therefore  it  cannot  be  claimed  before." 

.2  Of  the  Payment  of  Freight,  and '  again/1  -whom  it  is  recoverable  ,ifc"] 
The  time  and  manner  of  payment  of  freight  are  frequently  regu- 
lated  by  exprefs  flipulations  in  a  charter-party,  and  when  that  is 
done,  the  payment  muft  be  according  to  the  agreement.  But  if  there 
be  no  exprefs  ftipulation,  the  goods  conveyed  generally  remain  as 
a  fecurity  until  the  freight  is  paid  ;  for  the  matter  is  not  bound  to 
deliver  them  without  payment  :  (y)  and  if  by  the  regulations  of  the 
revenue  the  goods  are  to  be  landed  and  put  into  the  King's  ware- 
houfe,  if  the  duties  are  not  paid,  the  mailer  may  enter  them  in  his 
own  name,  and  thereby  preferve  his  lien.  And  as  he  has  this  power 
to  enforce  payment,  fo  it  very  often  becomes  his  duty  to  exercife  it , 
for  where  goods  are  configned  by  one  merchant  to  another  it 
fttight  often  be  highly  prejudicial  to  the  confignor  to  be  called  upon 

(k)  Pa^ecfS.         (;•)  Doug.  104.  Abbott.  328.  255. 
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at  the  (hip's  return  to  pay  the  freight,  which  he  had  reafon  to  ex- 
pect the  matter  would  obtain  from  the  conGgnee.  (z)     And  where 
an  action  was  brought  for  freight  on  a  charter-party,  by  which  it 
was  agreed  that  the  goods  mould  be  delivered  at  London  agreeably 
to  the  bills  of  lading,  and  by  the  bills    of  lading  they  were  to  be 
delivered  to  a  third  perfon  on  his  payment  of  the  freight,  and  in 
fact  they  were  delivered  to  him,   but  he  refufed  to  pay  the  freight, 
becaufe  the   merchant,  the   defendant,    who   was   the  confignor, 
was  indebted  to  him  to  a  greater  amount.      Lord  Kenyan,  Ch.  J. 
held,   that  the  freight  could  not  be  recovered  of  the  confignor,  for 
the   mafter  ought  not  by  the   terms  of  the  contract  to  have  deli- 
vered the  goods  without  receiving  the  freight  from  the  confignee. 
(a)     Indeed,  if  a  confignee   receive   goods    in   purfuance  of  the 
ufual  bill  of  lading,  by  which  it  isexprefled  that  he  is  to  .payjhe 
freight","  he  by  fuch  receipt  makeTTmrileif  debtor  for  the  freight, 
and  may  be  fued  for  it.  (b) 

If  a  confignee,  known  as  fuch  to  the  mafter,  fell  the  goods 
before  they  are  landed,  he  and  not  the  buyer  is  liable  to  be  fued 
for  the  freight,  although  the  buyer  enter  the  goods  at  the  cuftora- 
houfe  in  his  own  name. 

Thus,  in  the  cafe  of  Artaza  v.  Smallpiece,  (c)  which  was  an  action 
of  affiimpfit  brought  to  recover  the  amount  of  the  freight  of  179 
cherts  of  oranges  and  lemons,  which  had  been  {hipped  in  a  gene? 
ral  fhip  from  Portugal,  and  the  bill  of  lading  was  to  the  order  of  the 
Jhipper  The  goods  had  been  entered  at  the  cuflom-houfe  in  the 
name  of  the  defendant,  and  it  was  proved,  that  in  general,  where 
the  goods  are  fo  (hipped,  to  the  order  of  the  fhippers,  that  the 
perfon  in  whofe  name  the  goods  are  entered  at  the  cuftom-houfe, 
is  confidered  as  liable  to  the  freight  •,  upon  which  principle  the 
prefent  action  had  been  brought. 

To  prove  this  cafe,  a  witnefs  was  called  on  the  part  of  the 
plaintiff,  who  proved  the  bill  of  lading,  and  the  entry  at  the  cuf- 
tom-houfe to  have  been  made  in  the  name  of  the  defendant ;  but 
in  the  courfe  of  his  examination  it  appeared,  that  the  defendant 
had  bought  them  of  one  Haynes,   to  whom  the  bill  of  lading  had 

{%)  Allot!,  259.  (a)    Pernofc  and  others  v.  Wilks,    Sitt.  aft.  Nil. 

Term,   ^7'/       coram  Lord  Kenyon,  Ibid. 

(b)  Roberts  v.  Holt,  2  Show  443.         {c)  1  EJp,  Rep.  23. 

beea 


Chap.  VII.]  Seamen  of  Merchant-Ships,  361 

been  indorfed  and  fcnt  by  the  fliipper,  which  circumftance  was 
known  to  the  plaintiff. 

Upon  this  evidence,  it  was  contended  for  the  defendant,  that 
the  action  fhould  have  been  brought  againft  Haynes,  not  againft 
the  defendant :  that  Haynes  was  the  confignee,  and  in  that  cha- 
rafter  liable  to  the  freight ;  and  that  the  cuftom  of  making  him 
liable  in  whofe  name  the  goods  were  entered  at  the  cudom-houfe, 
could  only  take  place  where  fuch  perfon  was  in  fact  tne  confignee, 
or  where  the  confignee  was  not  known. 

•Etttfy  Lord  Kenyon,  Ch.  J.  faid  :  "  The  captain  has  a  right  to 
retain  the  goods  fhipped  on  board  his  veffel  till  he  is  paid  his 
freight :  if  he  parts  with  the  poffcffion  of  them,  he  mult  then 
refort  to  his  contract.  In  the  cafe  of  goods  configned,  the  con- 
fignee is  the  perfon  liable  to  the  freight,  not  the  perfon  to  whom 
he  fells  them  :  that  would  be  to  enhance  the  price  on  him  as  he 
muft  be  fuppofed  to  buy  them  at  a  certain  price  independent  of 
all  charges,  unlefs  fuch  charges  are  made  part  of  the  bargain.  A 
right  of  action  cannot  be  transferred  from  the  perfon  liable,  to 
another,  by  fuch  perfons  own  act.  He  therefore  who  is  firft  li- 
able mult  remain  fo.  Here  Haynes  was  the  confignee,  and 
known  to  be  fuch  to  the  plaintiff  who  cannot,  by  any  fuppofed 
cuftom,  transfer  the  liability  to  the  defendant,  who  is  only  the 
purchafer  of  the  goods  from  him.  I  am  therefore  of  opinion  the 
plaintiffmuft  be  called." 

So,  the  entry  of  goods  at  the  cuftom-houfe,  made  by  a  perfon, 
who  is  only  agent  for  the  confignor,  and  known  to  the  mafter  to 
be  acting  in  that  character,  does  not  render  fuch  agent  liable  to 
be  fued  for  the  freight,  (d) 

The  mortgagee  of  a  fhip  is  not  entitled  to  the  freight  until  he 
actually  takes  poffeffion  of  the  fhip. 

Thus,  in  the  cafe  of  Chinnery  v.  Blackburne,  (e)  which  was  an 
action  of  indebitatus  ajfumpftt  for  freight  of  goods  from  Antigua  to 
London.  Upon  the  trial  a  verdict  for  the  plaintiff  was  taken,  fub- 
ject  to  the  opinion  of  the  Court  of  King's  Bench,  on  a  cafe  which 
ftated,  that  by  an  indenture  of  affignment,  dated  January  4th, 

(d)  Waidv.  Felton.i  Eafl  Rep.  507. 

\c)  K.  B.EaJl  Term,  24  Geo.  III.  1  H.  Bl.  117.  SWVide  Ante  335. 
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1783,  Robert  Merryfield,  in  confederation  of  1 166I.  i8j.,  which  he 
owed  to  the  plaintiff,  ailigned  to  her  the  fhip  13.   &c,  in  which 
indenture  there  was  a   covenant  from  the  plaintiff  to  re-affign  the 
faid  fhip,  &c.  to  Merryfield,  on  payment  of  T  f  66/.  with  lawful  in- 
ters ft,  on  or  before  the  lothof  November  then  next  enfuing  ;  that, 
at  the  time  of  the  execution  of  the  deed,  the  fhip  was  in  the  river 
Thames,  and  afterwards  failed  to  Port/mouth,  and  continued  there 
till  the  middle  of  March  following,  in  the  pofleflion,  and  under 
the  command  of  A.  B.  ;  and  that  the  plaintiff  did  not  then  take 
poffefTion  :  that  Merryfield  navigated,  victualled,  and  manned   the 
{hip,  as  owner  thereof,  at  his  own  expence  and  rifque,  both  from 
England  to  Antigua,  and  on  her  return  from  thence  ;  that  Merry* 
f  field  at  Antigua  gave  the  command  of  her  to  Captain  Dry/dale,  and 
fent  her  to  England,  with  orders  to  the  captain  to  addrefs  himfelf 
to  MefTrs.  Dun  lop,  of   London,  merchants,  who   were  to  fell  her 
according  to  the  directions  contained  in  a  letter,  in  which  letter 
Merryfield  alio  faid,  "  Mrs.  Chinnery  has  a  demand  again  (I  me 
«'  for  near  1200/.  flerling,  which  I  hope  to  remit  fhortly  to  you, 
or  Mrs.  Merryfield,  fo  as  to  pay  her :"    that  MefTrs.  Dunlop  being 
applied  to  as  confignees,  lent  two  fums  of  50/.  to  Captain  Dry/dale, 
declaring  they  fhould  confider  him  as  refponfible,   in    cafe  they 
fhould  not  receive  the  fame  by  freight,  &c. ;  and  that  they  after- 
wards received  the  money  from  Dry/dale  :  that  the  fhip  completed 
the  delivery  of  the  cargo  on  the  27th  of  September  1783  ;  that  the 
plaintiff  took  pofleffion  on  the  29th   of  September  following,   im- 
mediately on  receiving  information  of  her  arrival  in  the  Thames  ; 
that   the  defendant    had  goods  from   Antigua  on  board,   the  freight  of 
which  amounted  to  76/.  oj.  1  id.,  for  the  recovery  of  which  the  action 
nvas  brought :  that  Captain  Dry/dale  paid   for  lights,  cuftom-houfe 
dues  and  for  clearing  the  fhip,  which  the  plaintiff  repaid  him,  and 
alfo  paid  his  and  the  mariners'  wages  for  the  voyage  from  Antigua, 
to  the   amount  of  234/  7s.  id.,  after   fhe  took  poffeffion  of   the 
fhip  ;  and  that  the   plaintiff  afterwards  fold    the   fhip  by  auction 
for  710/,  &C. 

The  Court  determined  that  the  plaintiff  was  not  entitled  to  the 
freight. 

Lord  Mansfield  hid,  "  The  juftice  of  the  cafe  ftruck  me  forcibly 
at  firft,  as  between  the  mortgagor  and  mortgagee  :  but  the  mort- 
gagor is  no  party  •,  the  action  is  brought  after  the  mortgage, 
againlt  a  pcrfon  who  contracted  with  the  mortgagor.     This  action 
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mud  be  founded  on  the  idea  that  the  mortgagor  in  poffcffion  is  the 
fervant  and  agent  for  the  mortgagee,  which  is  not  the  cafe. 
Till  the  mortgagee  takes  poffeffion,  the  mortgagor  is  owner  to  all 
the  world  •,  he  bears  the  experices,  and  he  is  to  reap  the  profits." 

Jfihmj}.].  "If  the  voyage  had  proved  unprofitable,  could 
the  mortgagor  have  recovered  againft  the  mortgagee  the  expence 
of  the  outfit  ?  yet  this  muft  have  been  the  cafe  if  the  mortgagee 
were  entitled  to  the  profits." 

Butler,  J.  If  the  mortgagor  be  confidered  as  agent,  he  muft  be 
fo  throughout,  and  then  the  mortgagee  would  be  anfwerable  for 
every  lofs,  damage,  &c.  The  payments  by  the  plaintiff  were 
Voluntary,  to  get  poffeffion  of  the  fhip  free  from  any  liens,  and  are 
at  moll  but  evidence  of  the  mortgagee's  poffcffion. 

Where  a  fhip  is  freighted  by  the  mouthy  it  is  to  be  underftood  of 
a  calendar,  not  a  lunar  month.  (/) 

In  the  cafe  of  a  general  fhip,  and  where  there  is  no  charter- 
party,  or  other  covenant  under  feal,  the  freight  is  recoverable  by 
action  of  indebitatus  ajjumpf it,  (g\  which  maybe  brought  eitiicr  in 
the  name  of  the  mailer,  or  his  owners;  but  where  it  is  brought  by 
the  latter,  they  muft  all  be  made  co-plaintiffs,  (b) 

If  the  contract  for  freight  be  under  a  charter-party,  or  other 
deed,  the  proper  and  only  form  of  ailion  is  Debt,  or  Covenant 
upon  the  deed.  (;') 


4.  Of  Demurrage. 

It  is  commonly  agreed  between  the  merchant  and  owner  thn 
the  former  tliall  load  and  unload  the  fhip  within  a  limited  number 
of  days  after  (lie  (hall  be  ready  to  receive  the  cargo,  and  after  ar- 
rival at  the  deftined  port.  But  it  is  frequently  ftipulated  that  the 
(hip  (hall,  if  required,  wait  a  further  time  to  load  or  unload,  or  to 
fail  with  convov,  for  which  the  merchant  fhall  pay  a  daily  fum. 
This  delay,  and  the  payment  to  be  made  for  it,  are  both  called  de- 
murrage, (k) 

(f)    Jolly  v.  Young,     I  Eft.  Rep.  1 86.  (g)  Prior  v.  Shears, 

•I  Vent.  100.  (b)  Allott.    88.  (i)  Atty  and  another  v.  Parifhani 

mother,    1  New  Rep.  C,  B.  104.  [k)  Abbott.  178. 
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The  word  "  days"  ufed  alone  in  a  claufe  of  demurrage  for  un- 
lading in  the  river  Thames,  is  faid  (/)  to  be  understood  of  working 
days  only,  and  not  to  comprehend  Sundays  or  holidays,  by  the 
ufage  among  merchants  in  London  ;  but  it  is  much  better  to  men- 
tion working,  or  running  days,  exprefsly,  according  to  the  inten- 
tion of  the  parties. 

The  payment  of  demurrage,  ftipulated  to  be  made  while  a  (hip  is 
waiting  for  convoy,  ceafes  as  foon  as  the  convoy  is  ready  to  depart ; 
and  fuch  payment,  ftipulated  to  be  made  while  a  fhip  is  waiting  to 
receive  a  cargo,  ceafes  when  the  {hip  is  fully  laden,  and  the  necef- 
fary  clearances  are  obtained,  although  the  fhip  may  in  either  cafe 
happen  to  be  further  detained  by  adverfe  winds,  or  tempeftuous 
weather  :  and  if  the  fhip  has  once  fet  fail  and  departed,  but  is  af- 
terwards driven  back  into  port,  the  claim  of  demurrage  is  not 
thereby  revived,  (m) 


5.  Of  Pafage-Money. 

In  the  cafe  of  Molloy  v.  Backer,  (n)  which  was  an  action  of  af- 
fumpfit  for  paflage  money.  The  fa£ts  of  the  cafe  were  thefe  :  the 
plaintiff  contracted  to  carry  the  defendant,  his  family,  and  lug- 
gage, from  Demerary  to  Flujhing  ;  and  in  the  courfe  of  the  voyage, 
within  four  days'  fail  of  Flufiing,  the  fhip  was  captured  by  an 
Englijh  fhip  of  war,  and  brought  into  England,  and  the  fhip  and 
cargo  libelled  for  prize  in  the  Court  of  Admiralty,  and  the  cargo 
condemned,  and  proceedings  ftill  pending  againft  the  fhip  ;  but 
the  defendant  and  his  family  were  liberated,  and  their  luggage  in 
fa£t  reftored  to  their  pofTeflion.  The  Court  held,  that  however 
the  queftion  might  be  as  to  the  plaintiff's  right  to  recover  pafTage- 
rnoney  upon  an  implied  ajjumpfit  pro  rata  itineris,  if  the  fhip  were 
ty  £  *"£_  reftored,  yet  pending  the  proceedings  againjl  thejhip  as  prize  in  the  Ad- 
miralty Court,  no  fuch  a£tion  could  be  maintained  j  for  ncn  conjlat 
but  that  the  fhip  might  be  condemned,  and  the  freight  decreed  to 
the  captors. 

0C&-    If.     C***"f-'1ift. 

(/)  Cochran  v.  Retberg,  3  Efp,  Rep.  12 1. 

\m)    Fide  Lannoy  «y.  YVerry,  4  Bro.  P.  C.  630.  Jamiefon  v.  Lauriej 
6  Bro.  P.  C.  474.  off.  ed.  Abbott.  182.  («)  5  Eajl  Rep.  316. 


iti*. 


6.  Of 


Chap.  VII.]  Seamen  of  Merchant-Ships,  365 


6.  Of  Seamen* s  Wages, 

Firft,  Of  the  ContraEl  of  hiring."]  In  order  to  prevent  the  mif- 
chiefs  that  frequently  arofefrom  the  want  of  proper  proof  of  the  pre- 
cife  terms  upon  which  feamen  engaged  to  perform  their  fervice  in 
merchant  mips,  it  was  ena&ed  by  2  Geo.  II.  c.  36.  f.  1.  (made  per- 
petual by  2  Geo.  III.  c.  31.)  "  That  it  fhall  not  be  lawful  for  any 
maftcr  or  commander  of  any  fhip  or  veflel  bound  to  parts  beyond 
the  feas,  to  carry  any  feamen,  or  mariners,  except  his  apprentice, 
or  apprentices,  to  fea,  from  any  port  or  place  where  he  or  they 
were  entered  or  fhipped,  to  proceed  on  any  voyage  to  parts  beyond 
the  feas,  without  firft  coming  to  an  agreement,  or  contract  with 
fuch  feamen,  or  mariners,  for  their  wages  •,  which  agreement,  or 
agreements,  fhall  be  made  in  writing,  declaring  what  wages  each 
mariner  is  to  have  refpettively  during  the  whole  voyage,  or  for  fo 
long  time  as  he  or  they  fhall  fhip  themfelves  for ;  and  alfo  to  ex- 
prefs,  in  the  faid  agreement  or  contract,  the  voyage  for  which  fuch 
feamen  or  mariner  was  fhipped  to  perform  the  fame,  under  a  pe- 
nalty of  5/.  for  each  mariner  carried  to  fea  without  fuch  agree- 
ment, to  be  forfeited  by  the  matter  to  the  ufe  of  Greenwich  Ho/pi- 
tal.  (0)  And  by  fe£t.  2.  this  agreement  is  to  be  figncd  by  each 
mariner,  within  three  days  after  he  fhall  have  entered  himfelf  on 
board  the  fhip,  and  is,  when  figned,  conclufive  and  binding  upon 
all  parties.  The  ftatute  2  Geo.  III.  c.  31.  f.  2.  has  extended 
thefe  provifions  to  all  his  Majefty's  colonies  in  America. 

And  by  the  ftatute  31  Geo.  III.  c.  39.  a  fimilar  agreement  in 
writing  is  required  to  be  figned  by  the  mafter  and  mariners  of 
veflels  of  the  burthen  of  one  hundred  tons  or  upwards,  employed 
in  the  coafting  trade  from  any  port  or  place  in  Great  Britain,  to  any 
other  port  or  place  in  Great  Britain,  and  going  to  open  fea.  And 
by  the  iothfe6tion  of  this  act,  the  agreement  need  not  be  ftamped. 

By  the  ftat.  37  Geo.  III.  c.  73.  f.  1.  (which  relates  to  mips 
trading  to  the  Weft  Indies,)  it  is  enacted,  M  that  every  feanaan 
who  fhall  defert  at  any  time  during  the  voyage,  either  out  or  home, 
from  any  Briti/h  merchant  fhip  trading  to  or  fromhis  Majefty's 

(0)  Fide  tht  cafe  of "Elfworth  v.  Woolmore,  poji. 
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colonies  and  plantations  in  the  Wejl  Indies,  fiiail,  over  and  above 
all  puriifhments,  penalties,  and  forfeitures,  to  which  he  is  now  by 
law  fubject,  forfeit  all  the  wages  he  may  have  agreed  for  with,  or 
be  entitled  to,  during  the  voyage,  from  the  mafter  or  owner  of  the 
fhip  on  board  of  which  he  fhall  enter,  immediately  after  fuch  de- 
fertion.'* 

And  by  fection  2,  of  the  fame  act,  it  is  alfo  enacted,  "  That  all 
«  and  every  malter  or  commander  of  any  BritiJJj  merchant  fhip, 
«  who  fhall,  from  and  afteT  the  firft  day  of  July  1797,  hire  or  en- 
"  gaEe  t0  ferve  on  board  his  fliip  or  veflcl  any  feaman,  mariner,  or 
«'  other  perfon  who  fhall,  to  the  knowledge  of  fuch  mafter,  have 
"  deferted  from  any  other  fhip,  or  veffel,  fhall  forfeit  and  pay  the 
«  fum  of  one  hundred  pounds."  It  is  obferved,  (p)  that  as  this 
claufe  is  expreffed  in  general  terms,  acd  is  not  limited  to  fhips  en- 
gaged in  the  Wejl  India  trade,  either  by  direct  reference  to  the  pre- 
amble of  the  ftatute,  or  otherwife,  it  may  probably  be  held  to  ex- 
tend to  all  cafes,  and  not  to  be  confined  to  the  matters  of  fhips 
engaged  in  that  trade. 

By  the  third  fection  of  the  fame  ftatute  it  is  alfo  enacted,  "  That 
no  mafter,  or  commander  of  any  merchant  fhip,  or  veffel,  which 
(hall,  from  and  after  the  firft  day  of  July  1797,  fail  or  proceed  from 
any  port  or  place  in  Great  Britain,  fhall  hire  or  engage,  or  caufe 
or  procure  to  be  hired  or  engaged,  any  feaman,  mariner,  or  other 
perfon,  at  any  port  or  place  within  his  Majefty's  colonies  or 
plantations  in  the  Wejl  Indies,  to  ferve  on  board  any  fuch  mer- 
chant fhip  or  veffel,  at  or  for  greater  or  more  wages,  or  hire,  for 
fuch  fervice,  than  according  to  the  rate  of  double  monthly  wages, 
contracted  for  with  the  feamen,  mariners,  and  other  perfons  hired 
or  engaged  to  ferve  on  board  fuch  fhip  or  veffel,  at  the  time  of  her 
then  laft  departure  from  Great  Britain,  being  in  the  fame  degree 
and  ftation  in  which  fuch  feaman,  mariner,  or  other  perfon  fhall 
be  fo  hired  or  engaged,  at  any  fuch  port  or  place  as  aforefaid,  un- 
lefs  the  governor,  chief  magiftrate,  collector,  or  comptroller  of 
fuch  port  or  place  in  the  faid  colonies,  or  plantations,  fhall  think 
that  greater  or  more  wages,  or  hire,  than  double  the  monthly 
wages  aforefaid,  fhould  or  ought  to  be  given  to  fuch  feaman, 
mariner,  or  other  perfon  as  aforefaid,  and  do  and  fhall  accordingly 
authorize  or  direct  the  fame  to  be  given,   by  writing  under  his 

(/)  JllbQtt.  386, 
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hand  ;  that  then  and  in  fuch  cafe  the  maftcr  or  commander  of  fuch. 
fhip,  or  veflel,  fhall  and  maybe  at  liberty  to  pay,  and  the  feamen, 
mariner,  or  other  perfon  on  board  fuch  fhip,  or  veflel,  to  receive 
fuch  greater  or  higher  wages  as  fuch  governor,  chief  magistrate, 
collector,  or  comptroller  {hall  direct  as  aforefaid  ;  and  that  all 
contracts  and  fecurities  made,  entered  into,  or  given,  contrary  to 
the  intent  and  meaning  of  this  act,  are  made  null  and  void,  to  all 
intents  and  purpofes." 

But  by  the  10th  fection  of  the  act  it  is  provided,  neverthelefs, 
"  That  nothing  in  this  act  fhall  extend,  or  be  conftrued  to  extend 
to  any  contract,  or  agreement,  which  fhall  or  may  be  made  with 
any  feaman,  mariner,  or  other  perfon  hired  or  engaged  to  ferve  on 
board  any  merchant  fhip  or  veflel,  at  any  port  or  place  within  his 
Majefty's  colonies  or  plantations  in  the  JVeJi  Indies-,  who  fhall,  at 
the  time  of  fuch  hiring,  or  engagement,  produce  and  deliver  to  the 
mailer  and  commander  of  fuch  fhip  or  veflel,  a  certificate,  under 
the  hand  of  the   mafter  or  commander  of  the   fhip  or  veflel  on 
board  of  which  fuch  feaman    mariner,  or  other  perfon  had  then 
laft  ferved,  figned  in  the  prefence  of  one  or  more  witnefs,  or  wit- 
nefles,  dating  their  ufual   place,  or  places  of  abode,  thereby  de- 
claring or  certifying  that  fuch  feaman,  mariner,  or  other  perfon 
had   been  duly  difcharged  from  the  {hip,  or  veflel,  on  board  of 
which  he  had  fo  laft  ferved  ;  and  which  certificate  the  faid  matter 
or  commander  fhall  grant  within  three  days  next  after  application 
made  to  him  by  fuch  feaman,  mariner,  or  other  perfon,  before  a 
witnefs,  or,  in  default  thereof,   {hall   forfeit  and  pay  the  fum  of 
twenty  pounds,  to  be  levied,  recovered,  and  applied  in  manner  here- 
inbefore directed  ;  nor  to  any  contract,  or  agreement,  to  be  made 
with  any  feaman,  mariner,  or  other  perfon   hired  or  engaged  to 
ferve  on  board  any  merchant  fhip  or  veflel,  which,  through  necef- 
fity,   or  on  account  of  very  hazardous   fervice,  or  extraordinary 
duty,    require   fuch  contract   or    agreement    to    be   made,    and 
more  wages  or  hire  given,  and  of  which  neceflity,  fervice,   or  ex- 
traordinary duty  proof  fhall  be  made,  on  oath,  before  the  chief  ma- 
gistrate, or  principal  officer  of  any  port  or  place,   or  before  any 
juftice  or  juflices  of  the  peace  of  the  faid  colonies,  or  plantations  : 
and  provided  alfo  that  fuch  feaman,  mariner,  or  other  perfon  fo 
hired  or  engaged  to  ferve  on  board  any  fhip  or  veflel  fo  requiring 
fuch  fervice,  {hall  not  have  deferted   from  the  fhip   or  veflel  on 
board  of  which  he  had  then  laft  ferved ;  and  provided  alfo  that  no 

greater 


360  Of  Owners,  Mafter  s9  and  [Part  II. 

greater  or  higher  wages,  or  hire,  fhali  be  given  by  any  matter  or 
commander,  or  taken  or  received  by  any  feaman,  mariner,  or  other 
perfon  as  aforefaid,  except  in  cafes  of  fuch  neceffity,  very  hazard- 
ous fervice,  or  extraordinary  duty  as  aforefaid,  than  after  the  rate 
of  double  the  monthly  wages,  or  the  wages  to  be  fettled  or  directed 
by  any  governor,  chief  magiftrate,  collector,  or  comptroller,  as 
hereinbefore  directed,  to  be  paid  or  received  as  aforefaid." 

Upon  this  claufe  of  the  ftatute  Mr.  Abbott  obferves,  (q)  «  That 
it  is  difficult  to  collect  the  real  intention  of  the  legiflature  from 
this  long  and  confufed  provifo.  If,  as  at  firft  fight  appears,  it  was 
intended  to  allow  the  mafter  to  give  more  than  double  wages, 
without  the  authority  of  a  magiftrate,  in  two  cafes ;  namely,  firft, 
to  mariners  producing  a  certificate  of  difcharge  from  their  laft 
fhip  ;  and,  fecondly,in  the  cafe  of  neceffity,  hazardous  fervice,  or 
extraordinary  duty,  proved  upon  oath,  to  mariners  who  have  not 
deferted  from  their  laft  fhip  •,  then  the  lafl  part  of  the  claufe  will 
be  ineffectual.  If>  on  the  other  hand,  it  was  intended  to  allow  this 
power  to  the  mafter  only  in  the  cafe  of  neceffity,  &c.  fo  proved, 
and  to  mariners  who  have  not  deferted,  then  the  firji  part  of  the 
claufe  will  be  ineffectual." 

Soon  after  the  paffing  of  this  ftatute,  it  was  decided,  that  a  li- 
cence given  by  a  magiftrate  in  the  Weft  Indies  to  the  mafter  of  a 
fliip,  "  to  procure  men  on  fuch  terms  as  he  could  to  navigate  the 
{hip  home,"  was  not  a  compliance  with  the  regulation  prescribed; 
'  and  that  a  mariner  could  not  maintain  an  action  on  a  promife 
made  in  purfuance  of  fuch  licence  to  pay  wages  exceeding  in 
amount  double  the  wages  agreed  to  be  given  to  a  perfon  in  the 
like  fituation  on  the  outward  voyage  :  for  that  the  ftatute  required 
the  magiftrate  to  exercife  his  own  difcretion  as  to  the  rate  of 
■wages  to  be  paid,  and  to  fpecify  the  fame  in  the  licence  (r). 

A  form  of  articles  of  agreement  between  the  mafter,  officers, 
and  mariners  of  Britj/h  fhips  employed  in  carrying  flaves  from  the 
coaft  of  Africa,  is  annexed  to  the  ftatutes  made  for  regulating  the 
manner  of  carrying  flaves  in  fuch  fhips,  which  contains  feveral 
regulations  applicable  to  that  particular  employment,  and  is  the 
only  form  allowed  to  be  ufed  for  fhips  in  that  employment  (s). 

(g)  Pn?e  3P9-         Cr)  Rogers  v.  Lacy,  z  Bos.  and  Pul  57. 
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Thcfc  lcgiflative  provifions  refpe&ing  feamen  extend  to  every 
officer  of  the  fhip,  except  the  mafter.  His  contract  can  only  be 
made  with  the  owners,  and  is  not  required  to  be  in  writing. 

The  ftatutes  do  not  render  a  verbal  agreement  for  wages  abfo- 
lutely  void,  but  impofe  a  penalty  on  the  mailer  if  a  written  agree- 
ment is  not  made.  When  a  written  agreement  is  made,  it  be- 
comes the  only  evidence  of  the  contract  between  the  parties;  and 
a  mariner  cannot  recover  any  thing  agreed  to  be  given  in  reward 
for  his  fervice,  which  is  not  fpecified  in  the  articles.  This  has 
been  decided  (t)  with  refpect  to  a  pvomife  to  pay  to  the  mate  of  a 
fhip  employed  in  the  flave  trade  the  average  price  of  a  Have  at  the 
place  of  the  fhip's  deftination  ;  and  alfo  with  refpe£t  to  a  pro - 
mife  to  pay  a  fail-maker,  ferving  in  a  fhip  belonging  to  the 
Eajl  India  Company,  a  monthly  fum  beyond  the  wages  mentioned 
in  the  fhip's  articles,  which  had  been  figued  by  him  as  fail- 
maker.  («) 

A  feaman  who  has  engaged  to  ferve  on  board  a  fhip,  is  bound 
to  exert  himfelf  to  the  utmoft  in  the  fcrvice  of  the  fhip ;  and 
therefore  a  promife  made  by  the  mafter  when  the  fhip  was  in  dif- 
trefs,  to  pay  an  extra  fum  to  a  mariner,  as  an  inducement  to  ex- 
traordinary exertion  on  his  part,  was  efteem^d  to  be  wholly 
void  (v). 

Eut  in  the  cafe  of  Campion  v.  Nicholas,  {iv)  where  the  cargo  of 
the  fhip  was  loft  by  the  capture  of  a  Swedi/Jj  privateer,  who  carried 
her  into  C'Jtenburgh  :  the  mailer  (laid  there  three  months  to  refit 
the  fhip,  and  take  in  new  lading  ;  and  to  prevent  the  feamen 
from  going  away,  he  agreed  to  pay  them  fo  much  per  month 
whiiit  they  ftaid  there  ;  and  in  an  action  for  this  the  mafter  would 
have  difcharged  himfelf  on  the  rule  that  freight  is  the  mother  of 
wages,  and  that  none  are  ever  paid  while  the  fhip  is  lading  and 
unlading ;  which  the  Chief  Jufiice  agreed  to  be  the  general  doc- 
trine :  but  he  held  it  not  fufficient  to  controul  a  fpecial  agreement, 
as  there  was  in  this  cafe,  and  where  too  there  was  fo  long  a  (lay 
at  Gottenburoh. 


•&' 


(/)   White  w.Wilfon,   2  Bos.  Iff  Pul.  116.      2  Rob.  Mm.   Rep.  241. 
Allot t,  391. 

(k)   Elfworth  v.  Woolmove,  Guildhall  Silt-  December  1803,  Lfore  Lord 
Alvanlcy,  Ch.  J.     Abbott,  39:. 
(v)  Harrifon  v,  Watfun,  Peakc't  Cas.  N.  P.  72.        (zv)  1  Stra.  405. 
Vol.  I.  B  b  So, 
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So,  a  promife  by  a  captain  of  a  fhip  on  behalf  of  his  owners, 
after  the  fhip  was  taken,  to  pay  monthly  wages  to  one  of  the 
failors,  in  order  to  induce  him  to  become  a  hoftage,  is  binding  on 
the  owners,  although  they  abandon  the  fhip  and  cargo,  (.v) 

Of  the  Seaman  s  Right  to  the  IF  hole  or  Part  of  his  Wages  ; 
and  of  the  Lofs  and  Forfeiture  thereof  &c* 

I.  Where  the feaman  aSlually  performs  his  duty,  or  is  prevented 
from  doing  it,  either  by  Ulnefs,  or  the  mifcjiidubl  of  the  viafcr, 
and  the  flip  earns  her  freight.']  A  feaman,  who  has  faithfully  per- 
formed his  fcrvice  on  board  a  fhip  during  the  whole  period  of  the 
intended  voyage,  is  entitled  to  receive  the  whole  of  the  flipulated 
reward,  if  no  difafter  has  rendered  his  fervice  ufelefs  or  unpro- 
ductive to  his  employer.  And  as  a  feaman  is  expofed  to  the  haz- 
ard of  lofing  the  reward  of  his  faithful  fervice  during  a  confider- 
able  period  in  certain  cale^  ;  fo  on  the  other  hand  the  law  gives 
him  his  whole  wages,  even  when  he  has  been  unable  to  render  h'13 
fervice,  if  his  inability  has  proceeded  from  any  hurt  received 
in  the  performance  of  his  duty,  or  from  natural  ficknefs  hap- 
pening to  him  in  the  courfe  of  the  voyage  (y).  And  if  a 
mafter,  in  violation  of  his  contract,  difcharges  a  feaman  from  the 
fhip  d urine  the  voyage,  the  feaman  will  be  entitled  to  his  full 
wages  up  to  the  profperous  determination  of  the  voyage,  deduct- 
ing, if  the  cafe  require  ir,  fuch  a  fum  as  he  may,  in  the  mean 
time,  have  earned  in  another  veffc  1.  * 

So,  if  a  mafter  of  a  fhip,  by  inhuman  treatment,  compels  a  failor 
to  quit  a  fhip,  the  latter  is  entitled  to  his  wages  for  the  voyage 
performed. 

Thus,  in  the  cafe  of  Limland  v.  Stephens  (z),  which  was  alfo  an 
action  of  indebitatus  afjumpft  for  teamen's  wages."  The  plaintiff 
and  defendant  were  natives  of  Sweden.  The  plaintiff  had  entered 
on  board  the  fhip  at  Stockholm.  The  articles  were  out  and  home. 
She  had  made  a  circuitous  voyage,  and  arrived  in  the  Thames  in 
December,  1800.  The  defendant  had  afTaulted  and  beat  the  plain* 
tifffev.ral  times  in  the  courfe  of  the  voyage  ;  and  had  put  him  be- 
fore the  maft,  as  a  common  failor,  though  he  had  been  hired  in  the 
capacity  of  mate.  The  plaintiff  applied  to  the  Swedifj  conful, 
ftating  his  fituation,  but  nothing  was  dime  ;  the  conful  only  de- 
firing  the  defendant  to  attend  him,  which  he  refufed  to  do. 

(x)    Yates  v   Hall,  t  Term  Rep.  73.       (y)  Vide  Abbott,  392       •  Ibid. 

(«)  1Efp.Rep.2t9. 
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The  defence  relied  on  was,  that  the  plaintiff  being  a  failor,  had 
iiired  himfelf  with  the  defendant,  under  certain  articles,  by  which 
the  defendant  was  bound,  under  a  penalty,  to  bring  back,  his  crew 
to  Sweden  ;  fo  that  no  adtion  could  be  maintained  in  England, 
or  until  the  completion  of  the  voyage. 

Lord  Kenyan,  Ch.  J.  faid,  u  There  are  reciprocal  duties  between 
mailers  and  fervants.  From  the  fervant  is  due  obedience  and  re- 
fpect  -,  from  the  mailer,  protection  and  good  treatment.  De- 
fcrtion  is  a  forfeiture  of  wages;  but  if  the  captain  conducts  him- 
felf in  fuch  a  way  as  puts  the  failor  into  that  fituation  that  he  can- 
not, without  damage  to  his  perfonal  fafety,  continue  in  his  fer- 
vice,  human  nature  fpeaks  the  language,— a  fervant  is  juftified  in 
providing  for  that  fafety.  Af;er  the  plaintiff  had  been  with  the 
conful,  he  communicated  with  the  defendant  the  wifli  of  the  con- 
ful  to  fee  him.  Ihe  captain  (aid,  "  he  would  go  when  it  fuited 
"  him  •,  and  being  pre  fled  by  the  plaintiff*  to  do  fo,  he  be.it  the 
plaintiff  very  feverely  ;  threw  a  log  of  wood  which  hurt  his  foot. 
The  plaintiff  left  the  fhip  ;  and  the  defendant  was  heard  to  fay, 
that  if  he  returned  he  would  chain  him  to  the  mail,  and  bring 
him  to  Sweden." 

Erjkine,  as  counfel  for  the  defendant,  faid,  "  The  plaintiff  can- 
not juftify  a  defection  by  reafon  of  the  defendant  having  beat 
him  :  for  that  he  could  have  an  action  of  aiTault,  which  is  a  pro- 
per remedy.  In  this  cafe  the  plaintiff  failed  under  articles, 
by  which  the  captain  is  bound  to  bring  back  his  crew  to  Sweden, 
under  a  penalty  ;  and  tl:e  failor  forfeits  his  wages  by  defertion." 

Sed per  Lord  Kenyon,  "  Is  a  man  bound  to  ferve  at  the  peril  of  his 
life  ?  Deferticn  is  an  anfwer  to  the  feaman's  claim  for  wages  ; 
but  that  muff  be  a  voluntary  acl  of  the  feaman's,  and  not  to  be 
caufed  by  any  act  of  the  captain.  In  this  cafe  the  a£t  of  the  cap- 
tain has  made  the  di  Ablution  of  the  contract  neceff.iry,  and,  in 
my  opinion,  juftifiable  on  the  part  of  the  failor;  and  I  think  that 
he  is  intitled  to  a  verdict."  The  jury  accordingly  found  a  verdict 
for  the  plaintiff. 

But,  in  the  cafe  of  Hullev.  Heightman,  {a)  it  was  determined  by 
the  Court  of  King's  Bench  that  a  feaman  having  contracted  to  "0  a 

{a)  2  Eajl  Rrp.  ttf.  4  •£//>.  Rep.  77.  £.  C. 

B  b  2  voyage 
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voyage  fiom  A.  to  B.  and  back  again,  with  a  Papulation  that  lie 
fhould  not  he  entitled  to  his  wages  till  the  end  of  the  voyage,  can- 
not maintain  a  general  indebitatus  ajfumpftt  to  recover  his  wages 
pro  rata  as  far  as  B.  ;  though  he  were  there  wrongfully  difmiffed 
by  the  defendant,  (the  captain  :)  but  his  remedy  is  either  for  the 
breach  of  the  fpecial  contract,  or  for  fuch  tortious  a£i  of  the  cap- 
tain's,   whereby  he  was  prevented  from  earning  his  wages. 

2.  Ofjlipulated  Wages. .]  In  the  cafe  of  Williams  v.  Brown,  (b) 
:"'  plaintiff  agreed  to  ferve  as  a  feama'n  during  a  voyage  to  and 
from  the  Wejl  Indies :  on  his  arrival  there  he  was  claimed  as  a 
run-away  flave,  and  delivered  up  to  his  mafter  ;  whereupon  it 
was  agreed  between  the  plaintiff,  his  m after,  and  the  captain,  that 
upon  payment  of  a  fum  of  money  by  the  captain  to  the  m after, 
the  latter  fhould  manumit  the  plaintiff,  he  covenanting  to  ferve 
the  captain  as  a  feaman  ior  three  years  at  certain,  ftipulated  wages. 

■  plaintiff  v/as  accordingly  manumitted,  and  having  ferved  the 
captain  upon  the  homeward  voyage,   commenced  an  action  againft, 
him  to  recover  wages  for  that  voyage  upon  a  quantum  meruit.     The 
court  decided,   that  he  was  e0.opped  by  his  covenant  from  claim- 
ing more  than  the  fum  ftipulated. 

3.  Where  the  Owners  do  not  fend  the  Ship  en  her  intended  Voyage."] 
If  after  the  hiring  of  feamen,  the  owners  do  not  think  fit  to  fend 
the  fhip  on  her  intended  voyage,  the  feamen  are  to  be  paid  for 
the  time  during  which  they  may  have  been  employed  on  board 
the  fhip.  And  if  they  fuftain  any  fpecial  damage  by  breaking  off 
the  contradt,  it  feems  reasonable  alfo  that  they  fhould  recover  fuch 
damage  by  a  fpecial  action  on  the  agreement,  (c) 

4.  Of  Outward  and  Homeward  bound  Voyages.]  It  is  obferved 
(J)  that  the  payment  of  wages  is  generally  dependent  on  the  pay- 
ment of  freight  :  if  the  fhip  has  earned  its  freight,  the  feamen, 
who  have  ferved  on  board  the  fhip,  have  in  like  manner  earned 
their  wages.  And  as  in  general,  if  a  fhip  deftined  on  a  voyage 
out  and  home  has  delivered  her  outward-bound  cargo,  but  pe- 
rifhes  in  the  homeward  voyage,  the  freight  for  the  outward  voy- 
age is  due,  fo  in  the  fame  cafe  (e)  the  feamen  are  entitled  to  receive 
their  wages  for  the  time    employed  in    the  outward  voyage,  and 

(b)  3  Bos.  and  Pul.  6g.  (c)  Vi  k  Stbbott,  401. 

{d)  Abbott,  398.  ad  \qq.         (?)  1  Lord Raym.  639,  739. 
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the  unloading  the  cargo.  And  if  a  fhip  fails  to  fevcral  places, 
wages  are  payable  to  the  time  of  the  delivery  of  the  Lift  cargo. 
Upon  the  fame  principle,  where  money  had  been  advanced  to 
the  owners  in  part  of  the  freight  outward,  and  the  fhip  pcrifhed 
before  her  arrival  at  the  port  of  delivery,  it  was  held,  (f)  that 
the  feamen  were  entitled  to  wages  in  proportion  to  the  money 
advanced.  If,  as  fometimes  happens)  a  charter- party  be  fo 
framed  as  to  exclude  the  owners  from  demanding  freight  for  the 
carriage  of  the  outward-bound  cargo,  unlefs  the  fhip  brings  back 
her  homeward-bound  cargo  in  fafety,  it  feems  that  fuch  a  fpecial 
agreement,  whereby  the  owners  confent  to  relinquifh  a  benefit,  to 
which  tbpy  are  entitled  by  the  general  principles  of  law,  ought 
not  to  affect  the  feamen,  or  deprive  them  of  their  general  right, 
unlefs  they  alfo  by  the  terms  of  their  contract  make  the  like  agree- 
ment on  their  part.  Indeed  ic  was  once  decided  in  the  Court  of 
Admiralty,  (g)  that  the  feamen,  who  had  navigated  a  fhip  char- 
tered by  the  Erfl  India  Company,  and  which  had  delivered  her 
outward-bound  cargo  in  the  Eajl  Indies,  but  was  loft  in  the  home- 
ward voyage,  were  entitled  to  recover  wages  for  the  outward 
voyage  from  the  malter,  although  the  owners  had  covenanted 
with  the  company  not  to  demand  any  freight  beyond  the  imprefs 
money,  of  which  the  feamen  had  received  their  (hare,  unlefs  the 
{hip  returned  home  in  fafety;  and  although  the  mariners  them- 
felves  had  given  bonds  to  the  mailer  to  the  fame  effect  with  re- 
gard to  their  wages.  And  Chief  Tuftice  Holt,  is  faid  to  have  de- 
cided a  caufe  tried  before  him  in  the  fame  manner,  (h)  But  this 
decifion  of  the  Court  of  Admiralty  is  reported  to  have  been  dis- 
approved of  by  the  Houfe  of  Lords,  who  in  a  cafe  (/)  arifing  out 
of  it  between  the  mafter  and  the  owners,  gave  liberty  to  the  par- 
ties to  appeal  to  the  delegates  againft  the  decifion. 

5.  In  Cafes  of  Embargo  or  Hofile  Detention'."]  Where  a  feaman 
is  hired  by  the  month,  and  the  fhip  is  detained  in  a  foreign  port 
by  an  embargo  ;  and  he  remains  with  the  fhip  during  the  period 
of  the  embargo  ;  if  the  fhip  afterwards  performs  her  voyage,  and 
earns  freight,  the  failor  is  entitled  to  his  full  wages,  including 
the  period  of  the  fliip's  detention,  (i) 

(f)z  Show.    2S3.  (g)   Buck  v.  Rawlinfon,   1  Fro.    P.   C.  137. 

oS.ed.  (h)  Edwards  v.  Child,    2  Fern.  727.  (i)  Buck  v.  Raw- 

linfon,  1  Bio.  P.  C.  137.  oS.ed.  \k)  5  Sot.  ^  Put.  415.  418. 

4bbott,  393. 
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So,    in    the  cafe    of   a  hoftile  detention  by   a  foreign  ftate,   if 

\  ..." 

the  {hip  ultimately  performs  her  voyage,  the  failor  is  entitled  to 
wages  during  his  detention,  though  he  be  forcibly  taken  from 
the  {hip  by  the  orders  of  a  foreign  prince. 

Thus,  in  the  cafe  of  Beale  v.  Thorn jfon,  (!)  where  the  plaintiff 
had  been  hired  to  ferve  on  board  the  Ifabella  from  the  port  of 
London  to  Peter/burgh,  and  from  thence  back  to  London,  at  5/.  per 
month.  The  circumftances  of  the  detention  of  this,  and  feveral 
other  veflels  and  their  crews  were  as  follow  :  The  {hip  failed 
to  Pderjburgh  :  and  the  detention  fir  ft  took  place  there  on  the 
5th'  of  November,  1800,  and  in  the  public  orders  of  the  Ruffian 
Government  it  was  called  an  embargo,  and  was  faid  to  be  impofed 
on  the  ground  of  a  breach,  of  faith  on  the  part  of  this  country  re- 
fpeding  the  IJland  of  Malta.  The  mafters  and  crews  were  foon 
afterwards  forcibly  taken  from  their  veflels  ;  fuch  of  the  feamen 
as  were  the  fubj eels  of  other  countries  were  liberated  at  the  re- 
queft  of  their  confuls  -,  but  the  Britijh  mafters  and  mariners  were 
marched  in  parties  into  the  interior  of  the  country,  and  treated 
as  prifoners  of  war.  A  convention  hoftile  to  Great  Britain  was 
formed  between  Ruffia,  Sweden,  and  Denmark  ;  an  embargo  was 
impofed  in  this  country  on  the  veffeis  of  thofe  nations ;  actual 
hoftiiites  took  place  ,  and  a  Britifh  fleet  forced  the  found,  and 
attacked  Copenhagen.  Upon  the  death  of  Paul,  and  the  fucceflion 
of  the  prefent  emperor  Alexander,  peace  was  reftablifhed  ;  and  the 
fhips,  which  had  been  detained  on  both  fides,  were  mutually  reftored. 
Tais  reftitution  took  place  in  Ruffia  at  the  end  of  May  1801  $ 
the  Britijh  mariners  returned  with  their  veflels,  which  brought 
home  their  cargoes,  and  earned  their  freight. 

The  Court  of  Kings  Bench,*  upon  a  writ  of  error  from  the 
Court  of  Common  Pleas,  decided,  that  fuch  feizure,  however 
hoftile  in  the  manner,  (o  far  partook  of  the  nature  of  an  embargo, 
1:1  its  refult,  and  not  of  a  capture,  that  it  did  not  put  an  end  to  the 
contract  of  a  mariner  for  wages,  even  during  the  time  of  fuch  de- 
tention and  imprifonment.  But  even  confidering  it  as  a  tempo- 
rary capture,  yet  like  the  cafe  of  a  capture  and  recapture,  the 
mariner  was  (till  entitled  to  his  wages  ;  for  a  mariner's  »title  to 
wages  depends   on  the  fhip's  earning   her   freight  for  the  voyage, 

(/)    3  Bos.  y  Put.  40$.  *  4  p.a(l  Re 
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and  the  performance  of  his  ftipulated  duty;   and  here  freight  for 

the  voyage  Was  ultimately  earned,  and  the  mariner  was  guilty 
of  no  breach  of  duty,  for  his  ftipulation  not  to  be  on  fjore  under 
any  pretence,  without  leave,  before  the  'voyage  ivas  ended,  mult  be 
underflood  of  being  on  Chore  by  the  party's  own  unauthorized  ail. 
And  even  if  fuch  imprifpnment  on  fhore  could  be  confidered,  yet 
the  mailer  having  afterwards  received  him  again  on  board  with- 
out objection,  amounted  to  a  difpenfation  of  the  fervice  in  the 
interval,  and  entitled  him  to  wages  according  to  his  original  con- 
tract. 

6.  In  Cafes  of  Capture  and  Recapture."]  If  a  fhip  is  captured  in 
the  courfe  of  her  voyage,  but  is  afterwards  recaptured,  and  ar- 
rives with  her  crew  at  the  port  of  delivery,  the  feamen  are  entitled 
to  their  wages,  jn) 

But,  if  a  fhip  fail  to  one  place  in  order  to  take  in  a  cargo  there, 
to  be  conveyed  to  another  place,  and  having  received  the  cargo 
accordingly,  be  taken  before  her  arrival  at  the  place  of  delivery, 
nothing  is  payable  to  the  feamen  for  navigating  the  fhip  to  the  firit 
place,   becaufe  no  freight  is  thereby  gained. 

Thus,  in  the  cafe  of  Hernaman  v.  Baivden,  [n)  which  was  an 
aclion  of  offmnpfit  for  a  failor's  wages  on  a  voyage"to  Newfoundland, 
for  fifh,  and  from  thence  to  Spain  or  Portugal.  The  fhip  re- 
ceived her  cargo  at  Newfoundland,  but  was  taken  by  the  enemy 
before  her  arrival  at  her  port  of  delivery.  It  was  determined  that 
the  plaintiff  could  recover  no  pari:  of  his  wages  ;  for  as  the  freighter 
loll  his  cargo,    fo  the  mariner  ought  to  lofe  his  wages. 

So,  in  the  inflance  of  capture  and  recapture,  if  the  feamen  are 
thereby  feparated  and  detained  from  the  fhip,  which  afterwards 
earns  her  freight  without  them,  it  feems  doubtful  whether  they 
are  entitled  to  their  wages  for  the  period  of  detention.  For 
tliough  in  the  cafe  of  Pratt  v.  Cuff,  [0)  which  was  tried  before 
Lord  Kenyon,  wherein  the  mailer  of  a  veffcl,  which  had  been 
captured  and  rellored,  claimed  his  wages  for  the  period  of  deten- 

(m)  Bergftrom  **  Mills,  3  Efp.  Rep.  36.   But  fee  Abbott,  41 1,412.  As  to 
the  jailor t  liability  to  contribution  for  fahagt. 

(«)  3  Bur,  1 844.     (0)  Cited  in  Thomfon  v,  Rowcroft,  4  Eajl  Rep.  43. 
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tion,  although  he  had  during  that  time  been  feparated  from  the 
veflel,  the  fhip  having  afterwards  earned  her  freight,  the  wages 
for  the  voyage,  exclufive  of  that  period,  were  paid  without  dif- 
pute ;  and  the  defendant  is  reported  to  have  acquiefced  under  a  ver- 
dict given  againft  him  for  the  further  fum,  by  reafon  of  a  ftrong 
opinion  exprefied  by  his  lordfhip  at  the  trial  in  favor  of  the  claim. 
Yet  in  the  cafe  of  a  mariner  (/>)  who  had  engaged  for  a  voyage  from 
Newc*ftk  to  London  and  back,  and  was  captured  with  the  fhip 
two  days  after  her  departure,  and  taken  out  of  her  by  the  captors 
and  fent  to  France,  and  who  instituted  a  fuit  in  the  Court  of  Ad- 
miralty for  wages,  the  fhip  having  been  retaken,  and  performed 
her  voyage.  The  learned  judge  of  that  court  faiti,  "  Nothing  is 
*<  better  fettled  than  that  the  ad  of  capture  defeats  ail  rights  and 
«'  interefts,"  and  he  held,  the  intereft  of  the  mariner  not  to  be 
revived  in  that  cafe,  he  having  been  feparated  from  the  fhip,  and 
the  owner  having  been  obliged  to  hire  another  mariner  at  London  to 
fupply  his  place  on  the  return. 

7.   Where  a  Seaman  is  impreffed  out  of  a  Merchant-Ship,   or  volun- 
tarily enters  into  the  Kings  Service.^     Before  the  palling  of  either  of 
the  Scatutes,  which  regulate  the  fervice    of  feamen  in  merchant, 
fhips,   it  was  determined,  (q)   that  a  feaman,   who   was  impreffed 
from  fuch  a  fhip  into  the  king's  fervice,  was  entitled  to  receive  a 
proportion   of  his  wager,  up  to  the   time  of   impreffing,   the  fhip 
having  afterwards  arrived  in  fafety  at  her  port  of  difeharge.     It 
has  alfo  been  fince  decided,   that   he    is  entitled   to  no   more,  (r) 
The  firft  of  thofe  ftatutes  (s)    exprefsly  provides,  that   a  feaman 
belonging   to  any  merchant-fhip,   who   enters    into    the  fervice  of 
his  Majefty   on    board  of   any    of  his   Majefty's  (hips,    fhall  not 
for  fuch  entry  forfeit  die  wages   due  to  him  during  the  term  of 
his  fervice  in  the  merchant-fliip,   nor  fhall  fuch  entry  be  deemed 
a  defertion.     Itjas   alfo  been  decided,  that  a  feaman  belonging  to 
a  privateer,  who  was  to    have  a  certain  (hare  of  prizes  in  lieu  of 
wages,  and  who  had  engaged   to    ferve  full  fix  months  on  pain  of 
forfeiting  fuch  fhare,    did  not  lofe  his  fhare  of  a  prize  taken  while 
he  was  in  the  privateer  by  being  afterwards  impreffed,  and  then 

(/>)  The  Friends,  He!!,  4  Rob.  Ad.  Rep.  143.  Sec  alfo  ALhott,  41 1    ad$\$. 
(7)  Wiggins  v.  Ingleton,    2  Ld.  Rayrn.  1211.  See  alfo  Abbott,  391,  5- 
(r)  Clements  v.  Mayborn,  K,  B.  Trln,  Term,  24  Geo.  III.  Abbott,  395. 
(j)  2  Geo.  II.  c,  36.  L  13. 
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accepting  the   bounty,  and  entering  on  board  one  of  hisMajefty's 
(hips  before  the  expiration  of  the  fix  months.  (/) 

8.  Of  the  Death  of  a  Seaman  during  the  Voyage.']  If  a  feaman 
falls  fiek  and  dies  during  the  voyage,  it  appears  by  feveral  foreign 
ordinances,  (v)  that  his  wages  fhall  be  apportioned  and  paid  to 
his  representatives.  But  there  is  no  general  decifion  on  this  fub- 
je&  in  our  law  books  ;  though  ;n  the  cafe  of  Cutler  v.  Poiue//,  (u\ 
it  feems  to  have  been  admitted,  that  the  reprefentatives  of  a  fea- 
man hived  by  the  month  would  be  entitled  to  a  proportion  of 
wages  to  the  time  of  his  death.  The  facts  of  the  cafe  itfelf  were 
very  particular,  and  the  decifion  turned  upon  them.  Before  the 
paffing  of  the  ftatute  which  limits  the  wages  to  be  given  to  per- 
ilous for  navigating  a  fhip  back  from  the  TVeJl  Indies  to  this  coun- 
try one  Cutter  was  hired  as  fecond  mate  on  a  voyage  from  Jamaica 
to  Liverpool;  and  at  Jamaica,  the  mafter  fubferibed  and  deli- 
vered to  him  the  following  note  :  "  Ten  days  after  the  (hip  G.  P., 
<(  myfelf  mailer,  arrives  it  Liverpool,  I  promife  to  pay  to  Mr.  T. 
u  Cutter,  the  fum  of  30  guineas,  provided  he  proceeds,  conti- 
'*  nues,  and  does  his  duty  as  fecond  mate  in  the  faid  fhip  from 
"hence  to  the  port  of  Liverpool.  King/Ion,  July  31ft,  j  793." 
The  fliip  failed  from  King/Ion  on  the  2d  of  Augufl,  and  arrived  at 
Liverpool  on  the  9th  of  Oclober.  Cutter  went  on  board  the  3  1 11 
of  July,  failed  in  the  fliip  and  proceeded,  continued,  and  did  his 
duty  as  fecond  mate  until  his  death,  which  happened  on  the 
20th  of  September.  It  was  proved,  that  the  wages  ufually  paid  to 
a  fecond  mate  on  fuch  a  voyage,  if  hired  by  the  month  out  and 
home,  were  4/  per  month  :  that  when  feamen  were  fhipped  by 
the  run  from  Jamaica  to  England,  a  grofs  fum  was  ufually  given; 
and  that  the  ufual  length  of  a  voyage  from  Jamaica  to  Liverpool, 
was  about  eight  weeks.  The  plaintiff  was  executrix  of  Cutter  ; 
and  it  was  contended  on  her  her  hehalf,  that  flie  ought  to  recover  a 
pr- portion  of  the  wages  for  that  part  of  the  voyage  that  he  lived,  and 
ferved  on  board  the fjip.  The  Court  of  King's  Bench,  before  which 
this  queftion  was  brought  for  decifion,  directed  inquiry  to  be 
made  as  to  the  ufage  among  merchants,  &c.  in  cafes  of  this 
kind ;  but  no  Satisfactory  information  being  obtained  as  to  the 
ufage,    although   fuch    notes  had    been  often   given,    the   court, 

(/)  Paul  v.  Eden,  K.  B.  Eaft  Term,  25  Geo.  III.  Abbott,  395. 

(v)  Vide  Abbott,  395. 

(«)  6  Term  Kep.% 320.  See  alfo  Abbott,  39*. 

upe* 


37 8  Of  Owners,  Majlersy  and  [Part  II. 

upon  ccnfideration  of  the  particular  terms  of  the  note,  and  of  the 
great  excefs  of  the  fum  to  be  paid  to  Cutter,  if  he  had  performed 
the  whole  voyage  according  to  thofe  terms,  above  the  ufual  rate 
of  wages  upon  a  monthly  hiring,  decided  that  nothing  was  pay- 
able for  the  partial  fervice :  declaring  at  the  fame  time,  that  if 
the  plaintiff  could  have  proved  a  ufage  to  pay  a  proportional  fum 
in  fun ilar  cafes,  their  decifion  fhould  have  been  conformable  to  the 
uiage. 

Where  the  captain  of  a  (hip  has  accounted  upon  oath  to  the 
collector  of  the  port  for  a  fum  of  money,  as  the  wages  due  to  a 
deceafed  feaman,  and  paid  the  fame  to  Greenwich  Hofpital,  under 
the  "37  Geo.  III.  c.  73.  the  reprefentatives  of  fuch  feamen  may  flill 
fue  the  captain  for  any  wages  due  beyond  the  fum  fo  paid. 

Thus  in  the  cafe  of  Arrnfirong,  adminiftratrix  of  Arm/Iron^,  v. 
Smith,  (w)  which  was  an  action  brought  by  the  plaintiff  as  admi- 
ftratrix  of  her  hufband,  who  had  been  a  mate  of  a  Wejl  Indian/an, 
and  had  died  on  the  voyage  home,  for  wages  due  to  him  from  the 
defendant  as  captain  of  the  ihip  upon  that  voyage. 

Upon  the  trial  of  this  caufe  before  Sir  James  Mansfield,  Ch.  J. 
it  was  proved,  by  acknowledgments  of  the  defendant  made  to  the 
plaintiff  immediately  after  his  arrival  from  the  voyage,  in  which 
the  plaintiff's  hufband  died,  that  23/.  were  due  to  him  for  wages  ; 
and  the  only  defence  relied  on  was,  that  the  defendant  had  within 
three  months,  after  the  arrival  of  the  fhip,  paid  into  the  office  of 
the  receiver  of  the  fix-penny  duty  for  Greenwich  Hofpital,  under  the 
37  Geo.  III.  c.  73.  f.  7.  the  fum  of  9/.  as  the  arrear  of  wages  due 
to  the  deceafed,  and  for  the  ufe  of  his  executor  or  ad  mini  fixator. 
This,  it  was  contended,  deprived  the  plaintiff  of  her  right  of 
a&ion  for  the  wages  due  to  her  hufband,  the  defendant  having, 
according  to  the  directions,  of  the  above  tlatute,  accounted 
with  Greenwich  H0fpit.1l,  upon  oath,  for  the  amount  of  the  wages 
due  to  the  plaintiff,  and  having  made  himfelf  liable  to  heavy  pe- 
nalties if  he  had  rendered  a  falfe  account.  His  lordfhip  directed 
the  jury  to  deduct  the  9/.  paid  into  Greenwich  Hofpital  to  the 
account  of  the  plaintiff,  and  to  give  her  a  verdict  for  14/.  This 
was  accordingly  done,  and  liberty  was  refervedto  the  defendant  to 
piove  the  court  to  fet  that  verdict  afide,  and  enter  a  nonfui^ 

(11)  1  Niiu  Rep.  C.  B.  299. 
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'A  rule  was  accordingly  moved  for  and  obtained  :  But  the  court, 
after  argument,  determined  that  the  plaintiff  was  entitled  to  reco- 
ver the  14/. 

Sir  James  Mansfield,  Ch.  J.  faid  :  «  The  finrje  queflion  in  this 
cafe  is,  whether  the  37  Geo.  III.  c.  73  has  taken  away  from  the 
reprefentatives  of  teamen  dying  upon  a  voyage  the  right  of  reco- 
vering from  the  captain  fuch  wages  as  remain  due  to  them  in 
their  repefentative  character,  after  allowing  to  the  captain  for 
fo  much  as  he  has  duly  paid  upon  their  account  to  the  officer  of 
Greenwich  Hofpital?  Nothing  is  to  be  collected  from  the  language 
of  the  act  as  to  the  particular  grievance  which  induced  the  pair- 
ing thofe  provifions  which  apply  to  this  cafe.  On  that  point  we 
are  left  in  the  dark.  Reprefentatives  of  deceafed  feamen  muft 
often  not  only  be  very  ignorant  refpecting  the  amount  of  wages  due 
to  them  from  captains,  but  have  mu4t  encountered  great  difficulties 
in  purfuing  their  remedies  againfr.  captains  who  had  probably  em- 
barked on  frefh  voyages.  To  remedy  this  inconvenience  it  is 
provided  by  the  ac3,  that  every  mafter  of  a  (hip  employed  in  the 
Wejl  India  trade  (hall,  within  10  days  after  his  arrival  out  and 
home,  deliver  in  an  account,  on  oath,  of  all  feamen  who  have 
died  on  the  voyage,  and  within  three  months  after  his  arrival  in 
any  port  of  Great  Britain  pay  to  the  receiver  of  the  fix-penny  duty 
for  Greenwich  Hofpital  any  wages  due  to  any  feaman  who  has 
died  during  the  voyage,  to  the  ufe  of  the  reprefentatives  of  fuch 
feamen.  It  is  obfervable,  that  in  cafe  the  mafter  neglects  to  com- 
ply with  the  directions  of  the  ad  in  the  above  mentioned  refpects, 
he  is  fubjected  to  two  penalties  of  50/.  each,  and  alfo  to  double 
the  amount  of  the  wages  due  to  the  deceafed  feaman;  but  that 
the  penalties,  when  recovered,  are  diilributed  in.  the  proportions 
of  one-third  to  Greenwich  Hofpital,  one-third  to  the  fupport  of  the 
feamen's  hofpital,  if  any  there  be  ;  and  if  not,  to  the  difabled 
feamen  of  that  port  and  their  families,  and  the  remaining  one- 
third  to  the  informer.  Of  thefe  penalties  therefore  nothing  is  re- 
ferved  for  the  reprefentatives  of  the  deceafed  feaman,  who  have 
been  the  achul  lofers  by  this  neglect  or  fraud  of  the  mafter  of 
the  fhip.  That  is  a  ftrong  ground  for  inferring,  that  it  was  not 
$he  intention  of  the  legiflature  to  deprive  them  of  their  remedy 
at  law  for  the  wages  not  actually  paid  to  the  officer  at  Greenwich 
■Hofpital.  For  it  feems  probable  that  the  legiflature  would  have 
given  fome  part  of  the  penalties  recovered  to  the  reprefentatives 
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of  the  deceafed  feaman  by  way  of  compenfation  for  their  lofs,  if 
it  had  intended  to  deprive  them  of  their  right  of  action  for  the 
wages  not  duly  paid  in  on  their  account.  If  the  whole  of  the 
wages  due  are  faithfully  paid  in,  of  courfe  the  reprefentative  of 
the  feaman  has  no  longer  any  right  of  action  for  wages  ;  but  if  a 
part  only  be  paid  in,  and  the  remainder  be  fraudulently  withheld, 
on  what  principle  is  it  that  the  reprefentatives  of  the  feamen  are 
to  be  deemed  to  be  deprived  of  their  right  of  fuing  for  fuch  wages  ? 
According  to  the  conftruction  contended  for  on  behalf  of  the  de- 
fendant, the  matter  of  a  (hip  may  be  called  upon  to  pay  large 
penalties,  no  part  of  which,  nor  of  the  wages  remaining  unpaid 
will  ever  belong  to  the  perfon  really  injured  by  the  rnifconduct 
of  the  captain,  viz.  the  reprefentative  of  the  feaman.  It  appears 
to  me  monftrous  to  put  fuch  a  conftruction  upon  an  act,  which 
does  not  contain  one  fingle  word  by  which  the  right  of  the  repre- 
fentative to  recover  wages  not  duly  accounted  for  to  Greenwich 
Hofpital  is  taken  away." 

C-  Where  a  Ship  does  not  perform  her  Voyge  in  confluence  of 
her  not  being  Sea-worthy,  &c]  The  wages  of  feamen,  whether 
hired  by  the  month  or  for  the  voyage,  are  fometimes  lofl  with- 
out any  fault  on  their  part,  and  fometimes  forfeited  by  their 
mifconduct.  The  payment  of  their  wages  depends  on  the 
fuccefsful  termination  of  the  voyage :  therefore  if  by  any 
difafter  happening  in  the  courfe  of  the  voyage,  fuch  as  the  lofs 
or  capture  of  the  (hip,  the  owners  lofe  their  freight,  the  feamen 
alfo  lofe  their  wages.  (x) 

So,  if  a  fhip  be  not  fea- worthy  at  the  commencement  of  her 
voyage,  and  in  the  courfe  of  it  is  forced  into  port,  and  the  crew 
are  compelled  to  abandon  the  voyage  ;  the  failors  cannot  recover 
wages  for  any  part  of  the  voyage  :  but  their  remedy  is  by  fpecial 
action  on  the  cafe  againft  the  owners. 

Thus,  in  the  cafe  of  Eaken  v.  Thorn,  (y)  which  was  an  action 
of  ajjumpfit  for  feaman's  wages.  The  defendant  was  the  owner  of 
a  fhip  living  at  LvverpoJ ;  and  had  hired  the  plaintiff  to  proceed 
as  mate  on  board  the  fhip,  on  a  voyage  to  Philadelphia.  The 
{hip  failed  on  the  voyage,  but  was  under  the  neceffity  of  putting 
into  Cork,  not  from  any  uncommon  badnefs  of  the  weather,  but 

(x)  Vide  Molloy,  Booh  z.  ch.  3.  /.  10.  1  Sid.  779.  Abernethy  v. 
Landale,  Dou*.  539.  Abbott,  4-U.  (jr)  5  Efp.  Rep.  6. 
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from  the  circumftance  of  the  want  of  fea-worthinefs  in  the  fhip  ; 
which,  on  inflection,  was  found  not  to  be  capable  of  repairs  ; 
fo  that  {lie  was  condemned  and  fold,  and  the  voyage  abandoned. 

The  counfel  for  the  plaintiff  admitted  that,  in  common  cafes, 
freight  was  the  mother  of  wages,  and  that  if  the  fhip  was  loft  the 
failor  had  no  claim  :  but  he  contended,  that  that  was  the  cafe 
where  the  (hip  was  fea-worthy,  when  flic  failed  on  her  voyage, 
and,  unlefs  prevented  by  the  common  cafualities  of  the  fea,  could 
have  completed  her  voyage,  and  the  feaman  earned  his  wa^es. 
The  owner,  by  fending  out  a  fhip  incapable  of  performing  the 
voyage,  could  not  defeat  the  plaintiffs  claim  to  wages  where  he 
had  been  willing  to  fcrve,  and  where  the  voyage  was  loft  and 
defeated  by  reafon  of  the  defendant's  own  default,  and  not 
through  any  fault  of  the  plaintiff. 

Lord  Ellenhroughy  Ch.  J.  faid  :  "  That  the  cafes  had  never 
made  the  di(tinc~lion  contended  for  by  the  counfel.  The  rule 
of  law  was  general  •,  the  fhip  muft  perform  her  voyage  to  entitle 
the  feamen  to  recover  ;  and  if  the  owner  fent  her  out  under  fucli 
circumflances  as  were  Rated,  it  fhould  be  the  object  of  a  fpecial 
action  on  the  cafe  :  but  he  \v>s  cf  opinion,  that  the  failor  could 
not,   on  the  ground  dated,  recover  his  wages." 

The  plaintiff  afterwards  proved,  that  when  the  veffel  was  found 
not  to  be  in  a  capacity  to  pioceed  on  the  voyage,  he  was  ordered 
to  remain  on  board  until  flic  underwent  fome  repair;  which  he 
did,  and  for  which  he  claimed  wages. 

Lord  Ellenborougb  ruled,  that  this  be'n:;  a  new  contract,  the 
plaintiff  was  entitled  to  recover  on  that  account,  as  for  work  and 
labour. 

10.  ///  Cafes  of  Einbe7.%Ument  or  Damage  of  Part  of  the  Cargo. "] 
If  any  part  of  the  cargo  be  embezzled  or  injured  by  the  fraud  / 
or  negligence  of  the  feamen,  fo  that  the  merchant  has  a  right 
to  claim  a  fatisfadtion  from  the  mafter  and  owners,  it  is  ob- 
ferved,  (3)  that  they  may,  by  the  c  uilom  of  merchants,  deduct 
the  value  thereof  from  the  wages  of  the  feamen,  by  whofe  mif- 
«ondu£t  the  injury  has    taken   place.     And   that  the  laft  provifo 

(»)  4Ztott,  418. 
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introduced  into  the  ufual  agreement  figned  by  the  feamen,  is 
calculated  to  enforce  this  rule  in  the  cafe  of  embezzlement  either 
of  the  cargo  or  of  the  fhip's  itores. 

But  where  part  of  the  cargo  is  plundered  during  the  voyage, 
but  by  whom  cannot  be  afcertained,  a  failor  does  not,  in  con- 
fequence  of  fuch  plunderage,  forfeit  his  wages  ;  nor,  as  it  mould 
feem,   is  he  liable  to  any  deduction  therefrom. 

4 

Thus,  in  the  cafe  of  Thompfonx,  Collins,  (a)  which  was  an  action 
of  ajfumpfitiox  feaman's  wages.  On  the  trial,  a  verdicl  was  found 
for  the  plaintiff,  fubjecl  to  the  opinion  of  the  Court  of  Common 
Pleas  on  a  cafe  which  ftated,  that  on  the  iyth  of  February,  1^03, 
the  plaintiff  (hipped  himfelf  as  a  failor  on  board  the  fhip  Meritor, 
at  Port  Maria,  in  Jamaica,  for  a  voyage  from  Jamaica  to  London, 
and  afterwards  ferved  on  board  the  fhip  during  the  voyage.  At 
the  time  of  his  entry  he  figned  the  articles  prefcribed  by  the 
ftatute  37  Geo.  III.  c.  73.  The  Mentor  had  fcveral  pipes  of  Ma- 
deira on  board,  which  were  fhipped  at  Madeira  on  the  outward- 
bound  voyage,  and  flowed  in  the  fore-part  of  the  fhip,  and  fecured 
in  the  ufual  manner  by  a  ftrong  partition  of  deal  boards  to  prevent 
the  crew  from  getting  to  them.  When  the  fhip  fet  fail  from 
Jamaica  on  her  homeward-bound  voyage  the  partition  was  fecure. 
In  the  courfe  of  her  paffage  from  Jamaica  to  London  the  partition 
was  broken  down  by  fome  of  the  crew,  but  by  whom  the  fame 
was  done  could  not  be  afcertained.  Six  of  the  calks  were  plugged 
bv  fome  of  the  crew,  but  it  was  not  proved  that  the  plaintiff  was 
concerned  in  the  Iranfadion.  Upon  the  landing  of  the  calks 
plugged  there  was  found  a  deficiency  in  their  contents  to  the 
amount  of  162  gallons.  The  defendant,  the  owner,  paid  all 
the  other  men  their  wages,  deducting  their  proportionable  value  of 
the  Madeira  loft. 

The  queftion  for  the  opinion  of  the  court  was,  whether  the 
plaintiff  was  entitled  to  recover  ? 

The  counfel  for  the  defendant  argued  thus:  "  The  form  of 
agreement,  to  be  entered  between  the  mafler  and  mariners  upon 
Wejl  India  voyages  is  exprefily  provided  by  37  Geo.  III.  c.  73.  f. 
11.  Whatever  conditions,  therefore,  are  to  be  found  in  the  ar- 
ticles contained  in  the  fchcdule  of  that  ad  muft  be  binding  upon 

(a)  1  New  Rep.  C.  B.  347.  ' 
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the  parties.  At  the  conclufion  of  the  articles  it  is  agreed  '  that 
each  feaman  and  mariner  who  fhall  well  and  truly  perform  the 
above  mentioned  voyage  (provided  always,  that  there  be  no  plun- 
derage, embezzlement,  or  other  unlawful  acts  committed  on  the 
faid  veffel's  cargo  or  (lores)  fhallbe  entitled  to  their  wages  or  hire 
that  mav  become  due  to  him  purfuant  to  this  agreement.'  The 
right  to  wages,  therefore,  is  fubject  to  a  condition  ;  and  if  there 
be  any  plunderage  or  embezzlement,  the  right  to  wages  is  for- 
feited. The  terms  of  the  provifo,  being  clear  and  precife,  cannot 
be  done  away  by  conftruction.  Many  of  the  marine  laws  appear 
at  lirft  repugnant  to  jultice  ;  but  they  are  founded  on  policy,  and 
have  therefore  been  fupported.  It  appears  from  Molloyt  book  2. 
chap.  3.  f.  9.  that  if  goods  are  embezzled,  the  mailer  may  deduct 
the  amount  out  of  the  mariner's  wages ;  for  before  the  mariner 
can  claim  his  wages  out  of  what  the  fhip  hath  earned,  the  (hip 
muft  be  acquitted  from  the  damage  that  the  merchants  have  fuf- 
tained  by  the  negligence  or  fault  of  the  mariners.  It  is  alfo  faid 
in  Bellamy  v.  Rttjfel,  1  Show.  167.  that  there  is  a  cuftom  between 
the  mailer  and  hired  feamen  to  deduct  out  of  their' wages  what 
goods  are  damnified." 

The   court,  however,  were   of  opinion  that  the  plaintiff  was 
entitled  to  recover. 

Sir  James  Mansfield,  Ch.  J.  faid:  "  Whether  the  defendant  in 
this  cafe  be  entitled  to  deduct  out  of  the  plaintiff's  wao'ies  his 
proportion  of  the  embezzlement,  in  the  fame  manner  as  has 
been  done  refpecting  the  other  feamen,  might  perhaps  afford  fome 
queftion  ;  but  nothing  has  been  tendered,  and  no  money  paid 
into  court,  and  we  have  only  to  determine  whether  the  plaintiff 
be  entitled  to  recover.  If,  however,  the  right  to  a  deduction 
be  confidered  as  a  queftion  of  importance,  and  the  defendant 
will  pay  into  court  the  reit  of  the  plaintiff's  wages,  together  with 
the  colls  of  this  action,  I  fhould  have  no  objection  to  let  this 
cafe  (land  over  to  next  term,  in  order  to  confider  further  the 
queftion  of  deduction  ;  but  in  that  cafe  the  defendant  mult  pay 
the  cofts  of  the  argument.  As  to  the  act  of  Parliament,  nothing 
can  be  more  unreasonable  than  the  conftruction  fet  up  for  the 
defendant;  the  words  relied  upon  are  'that  each  feaman  and 
mariner  who  fhall  well  and  truly  perform  the  above-mentioned 
voyage  (provided  always,  that  there  be  no  plunderage,  embezzle- 
ment, or  other  unlawful  acts  committed  on  the  laid  veffel's  car^o 
or  ftorcs)  fhall  be  entitled  to  their  wages  or  hire  that  may  be- 
come 
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come  due  to  lym  purfuant  to  this  agreement.'  From  thefe  ge- 
neral lcofe  words  the  defendant  would  contend,  that  if  any 
goods  to  the  amount  of  5/.  be  plundered  or  embezzled  by  A.,  or 
any  unlawful  ;;cl  committed  by^A-j  ^u_llliL£XHL-Pt'jer  ikjlpron 
board,  fhal!  lofe his  whole  wages.  The  words,  therefore,  muft  be 
confiru'-'d  refpeclively  to  every  failor  who  fhall  plunder,  embezzle, 
or  commit  an  unlawful  a£t.  There  is  no  foundation,  therefore, 
for  a  forfeiture  of  the  whole  wages  ;  and  I  fufpe£l  that  there  is  as 
little  for  a  proportionable  deduction  ;  for,  notwithstanding  what 
is  faid  in  Mclloyt  if  fuch  be  the  rule  of  law,  it  is  fcarcely  pofiible 
but  that  it  muft  have  been  often  mentioned  in  our  books,  and  as 
well  known  as  any  rule  of  maritime  law,  fince  frequent  occafions 
muft  have  arifen  for  the  application  of  it.'* 

ir.  OfDefertion.']  Defertion  from  the  flilp  is  held  to  be  a  forfeiture 
of  the  wages  previously  earned  in  ail  maritime  ftates(i);  and 
in  conformity  to  this  principle  of  maritime  law,  the  legiflature  of 
this  country,  by  the  fiat.  1 1  and  12  W.  III.  c.  7.  f.  17.  "for  the 
prevention  of  fcamen  deferting  of  merchant  fhips  abroad  in  parts 
beyond  the  leas,"  has  enacted,  "That  zWfuch  feamen,  officers, 
or  failors,  who  fliall  defert  the  fhips  or  veffels  wherein  they  are 
hired  to  ferve  for  that  voyage,  fliall,  for  fuch  offence,  forfeit  all 
fuch  wages  as  fhall  be  then  due  to  him  or  them."  And  by  the  flat. 
2.  Geo.  II.  c.  36.  f.  3.,  if  a  feaman  fliall  defert,  or  refufe  to  pro- 
ceed on  the  voyage  on  board  any  fliip  bound  to  parts  beyond  the 
feas,  or  fhall  defert  from  the  fhip  to  which  he  belongs,  in  parts 
beyond  the  feas,  after  he  fliall  have  figned  the  contract,  he  fliall 
forfeit  to  the  owners  the  wages  due  to  him  at  the  time  of  his  de- 
ferting, or  rcfufing  to  proceed  on  the  voyage. 

By  the  articles  of  agreement  ufually  figned  in  thefe  cafes,  it  is 
ftiputafed  that  the  mariner  fliall  not  go  out  of  the  fhip,  on  board 
an ;  other  veffel,  or  be  on  fhore  under  any  pretence  whatever,  with- 
out leave  ;  and  that  in  default  he  fliall  be  liable  to  the  penalties  of 
this  act  of  parliament  :  but  it  is  obferved  [c)  that  this  ftipulation 
is  merely Teferrible  to  the  ftatute,  and  does  not  create  a  forfeiture 
©f  wages  in  a  cafe  wmere  the  ftatute  has  not  inflicted  it ;  as  in  the 
:  of  leaving  the  fhip  after  her  arrival  in  a  port  of  this  country, 
akhough  before  (he  is  moored.     This  cafe  is  fpecifically  provided 

(b,   Vid&Atoott,  413.  (c)   Ibid.  414. 

for 
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for  by  the  fecond  fection  of  the  lafl  mentioned  act,  which,  afrer 
reciting  that  "  feamen  and  mariners,  after  their  Chip's  arrival  at 
their  unlivering  port  in  Great  Britain,  oftimes  leave  the  ftrps 
and  velTels  before  they  are  unladen,  or  before  the  faid  feamen  and 
mariners'* are  difcharged  by  the  mafters  or  commanders  of  fuch 
fhips  or  veffels,"  enacts,  "  That  in  cafe  of  any  teaman  or  mariner, 
not  entering  into  the  fervice  of  his  Mnjefly,  his  heirs  and  fucceflbrs, 
fhall  leave  fuch  fhip  or  veffel  to  which  he  or  they  belong,  before  he 
or  they  fhall  have  a  difcharge  in  writing  from  ihe  mailer  or  com- 
mander, or  other  perfon  having  the  charge  of  fuch  fhip  or  veffel, 
he  or  they  fo  leaving  fuch  fhip,  or  veffel,  fhall  forfeit  one  month's 
pay  to  the  ufe  of  Greenwich  hofjiital." 

Although  by  this  claufe  the  difcharge  is  required  to  be  in 
writing,  yet  in  an  action  brought  by  a  feaman  againft  the  matter 
for  his  wages,  at  the  trial  whereof  it  appeared  that  the  plaintiff  and 
fevefal  others  left  the  fhip  under  thefe  circumftances,  while  fhe 
was  under  the  command  of  the  mate,  and  the  mafter  infifled  upon 
his  right  to  make  this  deduction,  but  did  not  call  the  mate  to  prove 
that  he  had  not  given  a  difcharge  in  writing,  it  was  held,  that 
the  jury  might  prefume  that  the  plaintiff  had  received  fuch  a  dif- 
charge ;  this  being  the  cafe  of  a  penalty  in  which  the  negative 
ought  to  be  proved  by  the  party  infilling  on  the  forfeiture,  as  the 
circumftances  of  the  cafe  appeared  to  afford  him  the  means  of 
doing  fo  (d). 

Theftatute  2  Geo.  II.  c.  36.  f.  9.  alfo  authorizes  the  mafhror 
owner  to  deduct  from  the  wages  due  to  a  rmriner  all  the  penalties 
and  forfeitures  incurred  by  the  act,  and  to  enter  them  in  a  book  to  be 
heptfor  that  purpefe,  to  be  figned  by  the  mailer  and  two  or  more 
principal  officers.  Upon  this  claufe  of  the  aft  it  has  been  held,  [e) 
that  the  mafter  cannot  make  this  deduction  unlefs  the  forfeiture 
has  been  regularly  entered  in  a  book,  as  the  ftatute  directs. 

With  refpect  to  fhips  of  the  burthen  of  one  hundred  tons  and 
upwards,  employed  in  the  coajling  trade,  and  going  to  open  fea, 
it  is  provided  (f)  that  if  a  feaman,  having  figned  the  requifite  agree- 
ment, neglects  or  refufes  to  proceed  on  the  intended  voyage,  he 

(d)   Frontine  <v.  Froft,  3  Bos.  &  Put.  302.  (e)  Ibid, 

if)  31  Gi0-  JII-  «•  39-/  3-  &  4-  fce  aif°  Abbott,  416. 
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forfeits  to  the  owner  all  the  wages  due  to  him  at  the  time  ;  but 
the  forfeiture  for  defertion  afterwards,  and  before  the  voyage  or 
voyages  agreed  upon,  or  upon  which  fuch  (hip  (hall  have  pioceed- 
ed,  (hall  be  completed,  and  the  cargo  of  fuch  (hip  delivered,  or 
before  the  feamen  mail  have  a  difcharge  in  writing  from  the 
mafter,  &c  is  only  of  one  month's  wages  to  the  ufe  of  Greenwich 
hofpital. 

In  all  cafes  a  feaman  who  wilfully  abfents  himfelf  from  the  fhip 
without  leave,  forfeits  to  the  ufe  of  Greenwich  hofpital  two  days' 
pay  for  each  day's  abfence  [g). 

In  the  coafing  trade,  the  ftatute  31  Geo.  3.  c.  39.  f.  9.  directs, 
that  if  a  feaman  is  hired  by  the  voyage,  and  the  period  of  the 
voyage  agreed  upon  exceeds  one  lunar  month,  the  forfeiture  of  one 
month's  pay  (hall  be  accounted  a  forfeiture  of  a  fum  of  money 
bearing  the  fame  proportion  to  the  whole  wages  as  a  lunar  mouth 
fhall  bear  to  the  whole  period  of  the  voyage  j  and  that  the  for- 
feiture of  two  days'  pay  fhall  be  computed  in  the  fame  manner. 
If  the  whole  period  of  the  voyage  does  not  exceed  one  lunar 
month,  the  forfeiture  of  one  month's  pay  is  to  be  accounted  a 
forfeiture  of  the  whole  wages  contracted  for  :  and  the  like  as 
to  the  forfeiture  of  two  days'  pay,  if  the  voyage  does  not  exceed 
two  days. 

In  addition  to  this  forfeiture  of  wages  earned  by  fervice  in  the 
fhip  from  which  a  feaman  deferts,  the  legiflature,  by  flat.  37  Geo. 
III.  c.  73.  f.  t.  has  further  puniflied  defertion  from  a  Briti/h  fhip 
in  the  Wejt  Indies  with  forfeiture  of  all  the  wages  to  which  he 
might  otherwife  be  entitled  for  the  voyage  made  in  the  fhip  on 
board  of  which  he  pall  enter  immediately  after  fuch  defer  tkn. 

We  have  already  feen  (h)  that  entry  into  the  fervice  of  his 
Majefty  is  not  deemed  a  defertion,  nor  followed  by  the  forfeiture 
of  wages. 

The  legiflature  has  alfo  puniflied  with  the  forfeiture  of  wages 
the  offence  of  neglecting  or  refufing  to  aflift  the  mafler  in  defend- 
ing the  fhip  againft  the  attack  of  pirates  (?').     It  feems  alfo  that 

(g)  2  Geo  II.  ^36/5.  &  31  Geo.  3-*.  39./  4- 

[k)  Vide  ame,  page  376.  (»)  22  and  23  Car.  2.c.  1 1./  7. 
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neglect  of  duty,  difobedience  of  orders,  habitual  drunkennefs,  or 
any  caufe  which  will  juftify  a  matter  in  difcharging  a  feamart 
during  the  voyage,  will  alfo  deprive  the  feaman  of  his  wages  [I). 

But  in  the  cafe  of  Sigard  v.  Roberts,  (/)  which  was  an  action 
of  a/ptmpjit  for  fcaman's  wages  againft  the  defendant,  as  captain  of 
the  (hip  Elizabeth,  on  a  voyage  from  Hamburgh  to  Tranqucbart 
from  Tranquebar  to  any  port  the  captain  fhould  think  proper;  and 
from  thence  to  the  port  of  Hamburgh,  or  any  other  port  of  de- 
livery. 

The  plaintiff  figned  articles,,  and  failed  on  the  voyage  to  the  IJle 
cf  France,  where  fhe  took  jn  a  cargo  of  coffee,  fugars,  &c.  for 
Hamburgh,  and  was  proceeding  on  her  voyage,  when  fhe  was  met, 
on  the  29th  of  March,  i~gg,  in  the  North  Seas,  by  his  Majefty's 
(hip  the  Lord  Duncan,  and  taken  and  brought  into  the  Downs,  and 
libelled  in  the  Court  of  Admiralty  as  enemy's  property. 

It  was  given  in  evidence  for  the  plaintiff,  that  he  had  come  on 
fhore  with  a  boat  from  the  (hip,  accompanied  by  the  fecond  mate 
and  the  furgeon;  that  he  had  remained  on  fhore:  but  it  ap- 
peared that  he  and  the  other  feamen,  on  being  required  to  get  on 
board,  faid  they  had  no  victuals  the  whole  of  the  day,  and  only  rc- 
quefted  to  ftay  till  they  had  fome ;  and  that,  being  then  left  on 
(hore,  they  had  gone  to  the  fhip  the  next  morning,  when  the  de- 
fendant refufed  to  receive  them,  and  difmifled  them,  refufing  to 
pay  them  their  wages,  and  dtfiring  them  to  go  to  Hamburgh  and 
feek  them, 

The  counfel  for  the  defendant  refied  their  defence,  1ft.  on  the 
claufe  in  the  articles  by  which  the  crew  were  to  ferve  on  the 
voyage,  above  ftated,  and  back  to  Hamburgh,  or  wherever  elfe  the 
port  of  delivery  fhould  be ;  that  the  fhip  not  having  arrived  at 
Hamburgh,  or  at  any  other  port  of  delivery,  the  atlion  was  not 
maintainable  until  either  of  thofe  events  took  place.  2dly,  That 
by  the  feventh  claufe  in  the  articles,  no  feaman  was  to  demand 
any  money  of  the  captain,  but  to  be  content  with  the  wages  he 
had  received  in  advance,  until  the  voyage  was  ended,  the  cargo 
unloaded,  and  the  fhip  cleared  and  brought  into  the  proper  moor- 
ings, under   penalty  of  fix  marks ;  fc  that  this  was  a   bar  to  the 

(£)  2  Rob.  Adm   Rep.  261.    Abbott,  41S.  (/)  5  E'p.  Rip.  71. 
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plaintiff's  recovery  in  this  country.  3dly,  That  this  was  a  de- 
fertion, by  which  the  feaman  forfeited  his  wages,  under  the  laft 
claufe  in  thefe  articles. 

Lord  JSldott,  Ch.  J.  faid,  "  By  the  laft  claufe  in  thefe  articles, 
defertion  is  a  forfeiture  of  wages;  the  law  would  have  held  the  fame 
language  :  the  principal  queftion,  therefore,  here  is,  Is  this  a  de- 
fertion  ?  The  defendant  undertakes  to  prove  that  it  is ;  but, 
from  the  circumftances  of  the  cafe,  I  am  of  opinion  that  it  is  not : 
the  plaintiff  and  the  other  feamen  only  requeued  to  be  permitted, 
to  remain  on  fhore  to  have  fome  victuals ;  it  was  a  realonable  re- 
queft ;  they  had  no  intention  of  abandoning  the  (hip  :  they,  in  fact, 
went  on  board  as  foon  as  they  had  the  means,  and  were  refufed  to 
be  received.  After  thus  offering  to  return  to  their  duty,  the  cap- 
tain fkall  not  be  permitted  to  call  fuch  conduct  a  defertion,  when 
the  whore  conduct  of  the  plaintiff  mowed  that  no  fuch  was  in- 
tended." 

"  The  fecond  queftion  fet  up  by  the  defendant  is,  that  the 
wages,  if  any  are  due,  are  recoverable  at  Hamburgh  only  ;  and  it 
is  therefore  contended  that  the  captain  cannot  be  fued  in  a  foreign 
court  of  juftice.  It  is  a  very  wholefome  provifion,  and  it  may  be 
Tight  law,  that  if  a  fhip  is  captured,  and  the  mailer  and  failors  all 
difmiffed  by  the  force  of  third  perfons,  fuch  claufe  fhould  be  ef- 
fectual ;  but  the  queftion  is,  has  the  plaintiff  a  right  to  fue  here  ? 
In  this  cafe  the  captain  difcharges  the  failor.  I  fhould  be  forry  to 
ftate,  that  when  the  captain  difcharges  the  feaman,  fuch  feaman 
has  not  a  right  to  fue  for  his  wages.  The  feventh  claufe  does  not 
contain  an  exprefs  prohibition  to  fue  in  any  country,  when  the 
voyage  is  ended  :  this  claufe  therefore  cannot  prevent  the  failors 
fuing  for  their  wages,  when  the  mafter  difcharges  them  ;  the 
voyage  then  is  ended  as  to  the  man  who  is  difcharged  from  the 
fhip." 


Of  the  Time  and  Place  of  Payment  of  Wages* 

By  the  articles  of  agreement  annexed  to  the  ftatute  37  Geo.  3. 
c.  73.  made  for  preventing  the  defertion  of  feamen  from  fhipa 
trading  to  the  Weft  Indies,  and  which  are  in  common  ufe  for  other 
voyages  alfo,  it  is  flipulated,  that  the  feamen  (hall  not  demand, 
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or  be  entitled   to  any  part  of  their  wages   until  the   arrival  of  the 
fliip  at  the  intended  port  of  difcharge,   and  delivery  of  her  cargo, 
nor  in  lefs  than  twenty  days,  if  they  are  not  employed  in  fuch  de- 
livery.    The  port  of  difcharge  here  mentioned  feems,  by  the  form 
of  the  articles,  to  be   the  foreign  p;rt   to    which  the  outward  bound 
cargo  is  defined ;  but  Mr.  Abbott,  in  his  treatife  on  this  fubjec~l  (w)> 
conceives  it  to  be  meant  of  the  port  of  difcharge  and  delivery  at  tie 
flip's  return  to  this  country  ;  for,  he  obferves,  unlefs  the  voyage  and 
ftipulated  fervice  of  the  feamen  terminate  at  the  foreign  port,  only 
half  the  wages  then  due  can  be  paid  there  ;   the  legiflature  having 
enacted  as  a  general  law  (;;),    "  that  no  mafter  or  owner  of   any 
merchant  fhip,  or  veffel,  (hall  pay  or  advance,  or  caufe  to  be  paid 
or  advanced,    to  any  feaman  or  mariner,  during   the  time  he  fhall 
be  in  parts  beyond  the  feas,  any  money  or  effects,  upon  account 
of  wages,  exceeding  one  moiety  of  the  wages  which  fhall  be  due  at 
the  time  of  fuch  ptyment,  until  fuch  fhip  or  veffel  {hall  return  to 
Great  Britain,  or  Ire/and,  or  the  Plantations,  or  to  fome  other  of  his 
Majefty's  dominions,  whereto  they  belong,  and  from  whence  they 
were  firft   fitted  out  -,  and  if  any  fuch  mafter  or  owner   of  fuch 
merchant  fhip,  or  veffel,  fhall  pay  or  advance,  or  caufe  to  be  paid 
or  advanced,  any  wages,  to  any  feaman  or  mariner,  above  the  faid 
moiety,  fuch  mafter  or  owner  (hall  forfeit  and  pay  double  the  money 
he  fhall  [o  pay  or  advance,  to  be  recovered  in  the  High  Court  of  Ad- 
miralty, by  any  perfun  who  (hall  firft  difcover  and  inform  of  the 
fame." 

And  by  the  articles  of  agreement  prefcribed  by  the  ftatute 
39  Geo.  III.  c.  80.  made  to  regulate  the  manner  of  carrying 
flaves  to  Britijh  fhips  from  the  coaft  of  Africa,  the  mailer  engages 
"  to  pay  one  month's  pay  after  the  landing  of  the  flaves  in  the 
Weft  Indies,  or  America,  ten  days  before  the  failing  of  the  fhip  on 
her  homeward-bound  paflage."  And  the  officers  and  mariners 
engage  "  not  to  demand  their  wages,  or  any  part  thereof,  ex- 
cept the  value  of  the  fourth  part  of  their  wages,  to  be  fupplied  in 
Cops  or  other  neceffaries,  and  one  month's  pay  with  their  fhort 
allowance  money  then  due  in  the  Weft  Indies,  or  America,  until 
the  flap's  arrival  at  her  delivering  port,  *  except  they  fhall  be  im- 

(m)  p   405.  (n)   8  Geo    I.  c.  r\.  J  7.    made  perpetual  ly  2  Geo   2. 

e.  28./  7.      See  ai/o  12  Geo.  II.  p.  30./   12. 

*   "This  appears,   Ly  the  articles,,  to  be  a  delivering  port  in  Europe,  Vide 
Aliott)  496,  note  [() 
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prcfTed,or  enter  on  board   any  of  his  Majefty's   (hips,  or  be  dif- 
charged  by  mutual  confent,  agreeable   to  the  certificate  fpecified 

in  the  aa."  (o) 

By  the  articles  of  agreement  for  fervice  in  a  Dutch  (hip,  which 
were  proved  in  evidence  in  the  cafe  of  Gieaar  v.  Meyer  (/>),  it  was 
ftipulated,  that  in  cafe  one  or  more  complete  voyages  mould  be 
made  out  of  the  country,  the  matter  fliould,  at  every  fecond  place 
of  delivery,  fecure  to  the  feamen  two  thirds  of  their  wages,  by  an 
order  on  his  purfer  or  correspondent  at  Rotterdam  ;  but  that  none 
of  the  feamen  fliould  inftitute  any  fuit  againtt  the  matter  in  fo- 
reign countries. 

By  the  articles  of  agreement  made  at  Altcna,  for  fervice  in  a 
J)a?JtJb  (hip,  which  were  proved  in  the  like  manner  at  another 
trial  (q),  it  was  ftipulated  that  no  one  fhould  demand  any  money, 
while  abroad,  from  the  matter  ;  but  everyone  fliould  content  him- 
felf  with  the  money  received  upon  hand,  until  the  completion  of 
the  voyage,  to  the  fatisfaclion  of  the  matter  and  his  owners,  and 
until  fuch  time  as  the  (hip  fliould  have  arrived  at  Altona  ;  and  it 
fhoulu  at  all  times  be  at  the  option  of  the  matter  to  give  them 
money  while  abroad  or  not. 

By  the  law  of  America  a  feaman  is  entitled  to  receive  one  third 
of  his  wages  due  to  him  at  every  pert  where  the  (hip  unlades  and 
delivers  her  cargo,  before  the  voyage  is  ended,  unlefs  the  contrary 
is  expreisly  ftipulated  in  the  contract,  (r). 

As  to  fhips  engaged  in  foreign  voyages,  it  is  enabled  by  the 
flat.  2  Geo.  II.  c.  36.  f.  7.  that,  upon  the  arrival  of  any  fliip  in 
Great  Britain,  from  parts  beyond  the  feas,  the  matter  or  commander 
fliall  be  obliged-  to  pay  the  feamen  thereunto  belonging  their  wages, 
if  demanded,  in  thirty  days  after  the  (hip's  entry  at  the  cuftom- 
houfe,  except  in  cafe  where  a  covenant  fliall  be  entered  into  to  the 
contrary,  or  at  the  time  the  feamen  fliall  be  discharged,  which  {hall 
firft  happen,  if  demanded,  deducting  the  penalties  and  forfeitures 

[q]  JbbGtt,  4.C5,  6  (p)  2  H.  Bl.  6  c  3.  In  confequence  of  the  concluding 

slaufe  oj  thefe  articles,  it  •tuas  held  that  an  atlionfor  ^vages  could  not  be 
maintained,  although  the  vejfel  had  beenfeized  by  an  Engli/Jjjhip,  brought  into 
this  country.,  and  fold  here,  under  the  authority  of  the  Government,  the  majhr 
find  crew  not  being  made  prifoners. 

(q)  ull  v.  Heitman,  at  Guildhall  Eitt.  after  Mich,  Term,  180J. 
4hlm,^o%.         {> )  J  bid, 
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impofed  by  the  act,  ".under  penalty  of  paying  to  each  feaman, 
or  mariner,  that  (hall  be  unpaid,  contrary  to  the  intent  and  mean- 
ing of  this  act,  twenty  fhillings  over  and  above  the  wages  that  (lull 
be  due  to  each  perfon,  to  he  recovered  by  the  fame  means  and 
methods  as  the  wages  maybe  recovered  j  and  fuch  payment  of 
wages  aforcfaid  fliall  be  good  and  valid  in  law,  notwithltanding 
any  action,  bill  of  fale,  attachment  or  incumbrance  whatfover." 

And  as  to  (hips  employed  in  the  confling  trade,  in  the  manner 
before  mentioned,  it  is  enacted,  by  the  ftat.  31  Geo.  III.  c.  39.  f. 
5.,  "  that  the  mafter,  commander,  or  perfon  having  charge  of  the 
fhip,  fhall  be  obliged  to  pay  the  feamen  their  wages,  if  demanded, 
within  five  days  after  the  fhip  fhall  be  entered  at  the  cuftom-houfe, 
or  the  cargo  be  delivered,  or  at  the  time  the  feamen  fliall  be  dif- 
charged,  which  fhall  fuft  happen,  unlcfs  an  agreement  fhall 
have  been  made  to  the  contrary,  in  which  cafe  the  wages  fhall 
be  paid  according  to  fuch  agreement,  deducting  in  every  cafe  the 
penalties  impofed  by  this  act,  under  the  like  forfeiture  of  twenty 
/hillings,  to  be  recovered  in  the  fame  manner  as  with  regard  to 
{hips  coming  from  abroad  ;  and  fuch  payment  {full  be  good  lb 
law,  notwithstanding  any  action,  bill  of  fale,  attachment,  or  in- 
cumbrance whatfoever." 

As  to  fhips  employed  in  thejlave  trade  ;  it  is  enacted,  by  the 
ftat.  39  Geo.  III.  c.  80.  f.  34.  that  upon  the  arrival  of  every  fhip 
at  her  difcharing  port  in  Great  Britain,  the  officers  and  feamen 
therein  fhall  be  continued  in  full  pay  and  proviuons,  until  the  fhip 
is  cleared  inwards,  or  their  accounts  are  fettled  and  paid.  But 
no  time  of  payment  being  mentioned  in  the  body  of  this  ftatute, 
or  in  the  articles  annexed  to  it,  Mr.  Abbott  (s)  conceives  the  gene- 
ral rule  before  mentioned,  with  refpect  to  fhips  coming  from 
abroad,  applies  to  fhips  engaged  in  this  trade  alfo. 


Of  the  Remedy  for  the  Recovery  of  Wages. 

Seamen,   in   ordinary  cafes,    have   a    threefold  remedy  for  the 
recovery  of  their  wages,  viz.   againll   the   fhip,  the  owners,  and 

(j)  Page  ^10. 
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the  mailer  ;  (t)  the  matter  whether  appointed  to  that  office  at  the 
commencement,  or  fucceeding  to  it  in  the  courfe,  of  the  voyage, 
can  only  fue  the  owners  perfonally  in  a  Court  of  Common  Law* 
But  as  he  generally  receives  the  freight  and  earnings  of  the  fhip, 
and  may  pay  himfeif  out  of  the  money  in  his  hands,  he  has  not 
often  occafion  for  the  aid  of  a  Court  of  Juflice  to  obtain  his  right. 
(y)  He  has  not,  however,  any  lien  on  the  (hip  for  wages,  or 
money  paid  for  (lores  or  repairs  done  in  England,  (u) 

The  fuit  of  the  feamen  in  the  Court  of  Admiralty  is  faid  (w) 
fo  be  frequently  fpoken  ot  as  an  excepted  cafe,  and  an  indulgence 
granted  to  them  on  account  of  the  convenience  and  advantage 
of  proceeding  in  a  court,  in  which  all  may  join  in  one  fuit,  and 
payment  may  be  obtained  out  of  the  value  of  the  {hip  •,  and  of 
the  prefumption  that  they,  who  contract  with  the  mailer,  con- 
tract with  him  on  the  credit  of  the  fhip  :  whereas  the  mafter,  who 
contracts  with  the  owners,  is  prefumed  to  truft  to  their  perfonal 
credit. 

In  purfuance  of  this  diflincYion  between  the  remedies  of  the 
feamen  and  the  mafter,  it  is  now  fettled,  (*)  that  if  the  hiring  be 
on  the  ufual  terms,  and  made  by  word,  or  by  writing  only  with- 
out feal,  the  feamen,  or  any  one  or  more  of  them,  and  every 
officer,  except  the  mafter,  may  fue  in  the  Court  of  Admiralty  \ 
and  may,  by  the  procefs  of  that  court,  arreft  the  /hip  as  a  fecu- 
rity  for  their  demand,  or  cite  the  mafter  or  owners  perfonally  to 
anfwer  to  thern.  And  the  feamen  may  fue  there  not  only  for 
the  wages  earned  in  the  courfe  of  the  voyage,  but  for  thofe 
earned  in  rigging  and  fitting  out  a  fhip  for  a  voyage  on  which  they 
have  engaged  to  proceed,  if  the  owners  do  not  afterwards  think 
ptoper  to  fend  the  fhip  on  the  intended  voyage,  (y)  And  it  feems 
alfo  that  they  may  fue  there  for  the  wages  contracted  to  be  paid 
to  them  for  navigating  a  fhip  from  one  port  of  this  country  to 
another,  (z) 

In  proceeding  againft  the  fhip  in  fpecie,  if  the  va'ue  thereof  be 
infufheient  to  difcharge  all  the  claims  upon  it  ;  the  Teamen's  claim 
for  his  wages  is  preferred  before  all  other  charges,  for  the  fame 

(/)  Abbott,  42:.     (v),/bid.     (u)Y\Ti)k'msv.  CVmichaet, Eoug.im. 
(vf)  Ibid.  (x)  Vide  Abbott,  ^2\,  42:. 

[y)  Ibid.  422.  (a)  Ibid. 
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reafon  that  the  lad  bottomry-bond  is  preferred  to  thofe  of  an 
earlier  date:  the  hbour  of  the  feamen,  having  brought  the  fiiip 
to  the  deftined  port,  haa  furnifhed  to  all  other  pcrfona  the  means  of 
aliening  their  claims  upon  it,  which  ctherwife  they  could  est 
have  had.  (a) 

In  the  Courts  of  Common  Law  the  feamen  may  fuc  either  the 
mailer,  as  the  perfon  immediately  contracting  with  ihcm,  and 
anfwerable  to  them,  or  the  owners,  as  the  perfona  virtually  contract- 
ing with  them  through  the  agency  of  the  mafter,  and  anfwerable 
for  the  performance  of  his  engagement.  And  in  fuits  in  the 
courts  of  common  law  the  form  of  action  depends  upon  the  na- 
ture of  the  contract:  if  the  contract  be  under  feal,  an  action  of 
debt  or  covenant  muft  be  brought;  if  it  be  not  under  feal,  an  action 
of  debt  or  of  ajfumpft.  If,  however,  (hip's  articles  are  put  under 
feal,  but  by  the  articles  they  are  expreffed  to  be  under  hand  only, 
and  it  appear  clearly  not  to  have  been  the  intention  of  the  parties 
to  enter  into  a  fealed  inftrument,  an  action  of  ajfumpfit  for  wages 
will  lie.  (b) 

The  contract,  whatever  be  its  form  or  nature,  always  remains 
in  the  poffcfTxon  of  the  mafter  or  owners  ;  and  the  ftatutes  (c)  ex- 
prefsiy  ordain,  that  where  it  becomes  neceffary  to  produce  the 
contract  in  court,  no  obligation  ftiall  lie  on  the  feamen  to  produce 
it,  but  on  the  mafter  or  owners  of  the  fhip,  and  that  no  feamen 
(hall  fail  in  any  fuit  or  proceis  for  the  recovery  of  wages  for  want 
of  the  production  of  it. 

In  the  fijhing  trade,  particularly  in  the  whale  ffery,  the  feamen 
ufually  ferve  under  an  engagement  to  receive  a  certain  proportion 
of  the  profits  of  the  adventure.  Such  an  engagement  is  faid  (d) 
to  be  rather  in  the  nature  of  a  partnerfhip  than  of  a  contract  of 
hiring  and  fervice  ;  in  which  cafe  the  ordinary  remedy  for  their 
refpective  fhares  could  only  be  by  bill  in  Chancery,  it  being  a 
general  rule,  that  one  partner  cannot  maintain  an  action  at  law 
again  ft  his  co-partner  tor  a  moiety  ot  their  joint-ftock  and  pro 
fits  in  trade. 

But  in  the  cafe  of  Wtlkinfon  v.  Frafiert  (e)  it  was  ruled  by 
Lord  Alvanley,  Ch.  J.  at  tuft  prlus,  that  if  a  failor  engages  on  a 

(a)  Vide  Abbott,  4^0.  (b)   Clement  v.  Gunhouft,  5  Efp.  Rep.  83. 

(f  >  2  Geo  II.  c  3$,/  8.  31  Geo.  III.  e.  39./  6.      U)  Abbott,  382. 

•whaling 
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whaling    voynge,   and   is  to  receive  a    certain  proportion   of  the 
profits  of  the  voyage   in  lieu  of  wages,    he   may,  after  the  i'ale 
^of  the  cargo,   maintain  an  action  for  his  wages  againft  the  cap- 
tain,   and  mall  not  be  confulered   as    a  partner.    And  his  lordfhip 
>    -)obferved,  "  That  the  mare  was  in  the  nature  of  wages,   unliqui- 
dated at  the  time,   but  capable  of  being  reduced  to  a  certainty  on 
the  fale  of  the    oil,   which  had  taken  place :  and  that  he  mould 
not  therefore  confider  them  as  partners,  but  as  entitled  to  wages 
to  the  extent  of  their  proportion  in  the  produce  of  the  voyage." 

For  mire  concerning  owners  and  majters  of  Jhips  vide 
^  './V '^^fo&pjart  III.  tit.  "  Bailment  of  Goods,"  &c. 


CHAPTER 
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CHAPTER  VIII. 


Of  Contrails  and  Agreements  with  PariJJi  Officers, 


/CHURCHWARDENS  defaBo,  may  maintain  an  adion  againft 
former  churchwardens,  for  money  received  by  them  for  the 
ufe  of  the  parifli,  though  the  validity  of  the  election  of  the  plain- 
tiffs to  the  office  be  doubtful,  and  though  they  be.  not  the  imme- 
diate fucceflbrs  of  the  defendant. 

Thus,  in  the  cafe  of  Turner  and  another  v.  Baynes,  (a)  which  was 
an  action  of  ajfumfjfit  by  the  churchwardens  of  the  parifh  of  Stow 
Market  in  Suffolk,  againft  a  former  churchwarden.  The  ufuage 
of  the  parifh  had  been  for  the  vicar  to  choofe  one  churchwarden, 
and  the  parifhioners  the  other.  But  difputes  having  arifen,  both 
the  plaintiffs  were  chofen  by  the  parifhioners  at  Eafer,  1794, 
and  continued  in  offiee  till  Eafler,  1795;  during  which  time, 
viz. 'in  Hilary  Term,  1795,  the  adlion  was  brought  againft  the 
defendant,  who  had  been  churchwarden  from  Eafer  1790  to 
Eafer  1791,  and  wiio  had  admitted  a  fum  of  money  to  be  in  his 
hands,  on  the  balance  of  his  accounts  at  Eafer,  1 791,  when  he 
went  out  of  office. 

The  firft  count  of  the  declaration  was,  for  money  had  and 
received  to  the  ufe  of  ihe  plaintiffs  as  churchwardens,  and  the  pro- 
mife  to  them  as  churchwardens.  The  fecond,  for  money  had  and 
received  to  ihe  ufe  of  the  inhabitants  of  the  faid parifj  of  Stow  Market  % 
and  the  promife  to  the  plaintiffs  as  churchwardens.  The  third, 
on  an  account  dated  with  the  plaintiffs  as  churchwardens,  of 
money  owing  from  the  defendant  to  them  as  churchwardens,  and 
{he  promife  accordingly.  The  fourth  on  an  account  dated  with 
the  plaintiffs  as  churchwardens,  of  money  owing  from  the  de- 
fa)  2  H  BLk.  559.  Vide  Bifhop  v.  Eagle,  10  Mod.  22.  and  Bat. 
Ahr.  jit.  Churchwardens,  E. 

fendant 
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fendant/a  the  inhabitants  of the  /aid  parifh  and  the  promife  to  the 
plaintiffs  as  churchwardens,  and  the  breach  was  laid  to  the  da- 
mage of  the  inhabitants  of  the  /aid  parifh. 

At  the  trial,  before  Mr.  Juftice  AJhburJl  at  the  Suffolk  afiizes, 
the  plaintiffs  were  nonfuited,  chiefly  on  two  grounds:  l  ft,  That 
they  were  not  duly  appointed  chuchwardens  -,  and  2dly,  That  they 
were  not  the  immediate  fucceffors  of  the  defendant  in  the  office. 

But  upon  a  motion  for  a  new  trial  the  Court  of  Common  Pleas 
faid :  "  They  were  very  clearly  of  opinion  that  the  action  was 
maintainable  by  the  plaintiffs,  on  both  the  grounds  taken  in  the 
argument  ;  that  being  admitted,  and  fworn  into  the  office,  and 
a£ling  as  churchwardens,  the  defendant  who  was  a  wrongdoer, 
in  withholding  the  money,  fhould  not  be  permitted  to  deny  their 
right  to  bring  the  action  ;  and  that  churchwardens  being  a  cor- 
poration for  the  purpofe  of  taking  care  of  the  goods  of  the  church, 
the  right  to  fue  for  money  withholden  from  the  parifh  piffed  from 
one  fet  to  the  other,  it  being  perfectly  immaterial,  whether 
the  immediate  or  any  other  fucceffors  of  the  defendant  brought 
an  action  which  was  not  founded  in  privity  between  them." 

Churchwardens  when  chofen  are  a  corporation  ;  and,  as  fuch, 
they  are  faid  [b)  to  be  morally  competent  to  affent  to  a  reafonable 
contrail  or  agreement  beneficial  for  the  parifh  ;  and  thereby  to 
bind  the  parifhioners  and  their  fucceffors,  and  alfo  fucceeding 
churchwardens. 

Thus,  (c)  an  agreement  made  by  the  churchwardens  of  a  parifh, 
that  the  five  o'clock  bell  in  the  morning  fhould  not  be  rung  ;  in 
confideration  whereof  the  parties,  inconvenienced  thereby,  co- 
venanted with  the  churchwardens  to  erect  a  new  cupola  clock 
and  bell  j  the  Court  of  Chancery  decreed  a  fpecific  performance 
of  the  agreement  by  an  injudtion,  not  to  ring  the  bell  during  the 
lives  of  the  parties  who  had  erected  the  cupola,  &c.  purfuant  to 
the  agreement. 

(b)  Powell  on  Contra&s-,  I  14. 

(c)  Dr.  Martin  v.  Nutkin,  2  P.  Wms.  166. 


2.    Of 
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1.  Of  Coniraas  with  Overfeers  of  the  Poor  rPfpccling 
the  Maintenance,  (Sc.  of  Paupers. 

An  ailion  (<!)  was  brought  by  an  apothecary  againft  the  over- 
feers of  a  parifh  for  the  cure  of  a  pauper,  who  boarded  with  her 
fon  out  of  the  parifh,  under  an  agreement  made  with  him  by  the 
defendant  Turner,  who  was  the  only  acting  overfeer  of  the  parifh. 
The  pauper  was  fuddenly  taken  ill,  and  her  fon  called  in  the 
plaintiff  who  had  attended  her  for  four  months,  and  cured  hen 
After  the  cure  Turner  was  applied  to,  and  promifed  to  pay  the 
plaintiff's  bill.  It  was  held,  that  though  there  was  no  precedent 
requefl  from  the  overfeers,  yet  the  promife  was  good,  notwith- 
ftanding  the  ftatute  of  frauds  ;  for  overfeers  are  under  a  moral 
obligation  to  provide  for  the  poor.  2dly,  That  as  Turner  was 
the  only  acting  overfeer,  the  other  was  bound  by  his  promife. 

But  the  law  will  not  raife  an  implied  promife  by  the  overfeers, 
See.  of  a  parifh  where  a  pauper  is  fettled,  to  reimburfe  the  money 
kid  out  by  another  parifh  in  which  he  happened  to  be  in,  for  pro- 
viding him  with  necefiary  medical  affiitance,  &c« 

Thus,  in  the  cafe  of  Atkins  and  others  v.  Baniuell  and  another, 
(e)  which  was  an  action  of  indebitatus  affumpfit,  brought  by  the 
plaintiffs  as  the  parifh  officers  of  Toddington  in  the  county  of  Bed- 
ford^ againfl  the  defendants,  as  the  parifli  officers  of  Milton  Bryant 
in  the  faid  county,  to  recover  14/.  I2.r.  for  money  paid,  laid  out, 
and  expended  by  the  plaintiffs  for  meat,  drink,  board,  lodging, 
medicines,  medical  affiflance,  and  other  neceflaries,  found  and 
provided  by  them  for  one  John  Mitchell,  his  wife  and  family.  At 
the  trial  a  verdict  was  found  for  the  plaintiffs,  fubject  to  the  opi- 
nion of  the  court  on  the  following  cafe  : 

««  The  plaintiffs  are  the  parifh  officers  of  Toddington,  and  the 
defendants  are  the  parifli  officers  of  Milton  Bryant.  John  Mitchell 
was  a  pauper  legally  fettled  at  the  time  of  his  iilr.efs  and  death 
hereafter  mentioned,    in  Milton  Bryant,  but   refuted  with  his  wife 

(d)  Wat  fon  v.  Turner  and  another,     Sense.   Trin.    7  Geo.  III.  Bui. 
N.P.  129.  (r)  2  EaflRefi.}OS. 

and 
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and  family  at  Toddington,  and  was  there   fuddenly  attacked   with 
dangerous    illnefs,    which    prevented   his   being  moved  from  the 
place  of  his  refidence   to  that  of  his   fettlement  without    endan- 
gering  his    life.     The    plaintiffs  gave  notice  to  the  defendants  of 
the  illnefs  of  their   pauper  within  two  or    three    days    after  the 
pauper  was  fo  taken   ill.     The  pauper's  illnefs  continuing,   he  af- 
terwards,  and  about  three  weeks   from   fuch  notice,   died  of  fuch 
illnefs  in  the  parifli  of  Toddington  ;  and  the  plaintiffs,  as  parifh  of- 
ficers of   that  parifh,  from  the  time  of  fuch  notice  up  to  the  pau- 
per's  death,  laid  out  14/.  \is.    as  well  for  necefTaries  for  the  pau- 
per and  his  family,  as  for  medicines  and   medical  affiftance  for  the 
pauper,    and  alfo  on  the  funeral  of   the  pauper  after   his  death. 
The  prefent  action  was  brought  to  recover  that  fum.     The   jury 
found  that    there  was  no   exprefs    promife   of   the  defendants  to 
pay  it  to  the  plaintiffs.      The  queflion   for   the    opinion    of  the 
court  was,  whether  fuch   action  be  maintainable    in    law  ?      If 
the  court   mould  be  of  that  opinion,  then  the  verdict  for  the  plain- 
tiffs was  to  ftand  ;   if  not,  a  nonfuit  to  be  entered." 

The  court  were  of  opinion,  that  this  action  was  not  maintain- 
able :  And  Lord  Ellenborough,  Ch.  J.  faid,  "  A  moral  obliga- 
tion is  a  good  confideration  for  an  exprefs  promife,  as  was  held 
in  the  cafe  of  Wat/on  v.  Turner  ;  (/)  but  it  has  never  been  car- 
ried further,  fo  as  to  raife  an  implied  promife  in  law.  There  i9 
no  precedent,  principle,  or  colour  for  maintaining  this  action." 

Parifli  officers  are  bound  to  take  care  of  cafual  poor  ;  and  if  a 
perfon,  not  a  parifli  officer,  takes  care  of  a  perfon  coming  within 
that  defcription,  and  for  whom  the  parifli  officers  would  be  liable 
to  provide,  he  has  a  right  to  recover  againfl  them  the  expencea 
incurred  on  fuch  an  occafion. 

Thus,  in  the  cafe  of  Simmons  v.  Wifmott  and  others,(g)  which  was  an 
action  of  affumpfti  againfl  the  defendants  as  churchwardens  and  over- 
feers  of  the  poor  of  the  parifli  of  IJleworth,  for  meat,  drink,  lodging, 
medicine,  attendances,  &c.  found  and  given  for  one  Thomas  Shaw, 
The  cafe  in  evidence  was  that  Shaw,  who  was  carter  to  a  Mr.  Wi /fan, 
reflding  at  Mary-le-bone  Pari:  (not  within  the  parifh  of  IJleioortb) 

(/)  Anie  397-         (g)  3  Efp>  ReP-  9U 

had 
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had  b£en  thrown  from  the  cart,  within  the  parifh  of  JJlenvGrtb, 
and  fevercly  bruifcd ;  fo  much  fo  as  to  render  it  unfafe  to  re- 
move him.  He  was  b'rought  to  the  plaintiff's  houfe,  where  he 
was  kept  and  attended  for  ten  days,  until  he  recovered.  It  was 
alto  proved,  that  when  Shaw  was  brought  to  the  plaintiff's  houfe, 
he  (the  plaintiff)  fent  to  one  of  the  overfeers,  to  inform  him  of 
it ;  the  overfeer  directed  the  perfon  who  brought  the  meflage, 
to  go  to  the  beadle,  and  alio  defired  him  to  aflift  in  taking  care 
of  the  man.  It  appeared  that  Shaw  was  a  weekly  fervant  to  Mr. 
Willan\  and  that  after  he  had  recovered,  the  plaintiff  applied  re- 
peatedly to  Mr.  WUlan,  to  pay  him  for  the  expences  incurred  in 
taking  care  of  Shaw  ;  and  lent  him  in  a  bill  amounting  to 
8/.  iSj-.  6d.  -,  Mr.  Willan  offered  him  5/.  jj.,  which  he  refufed  to 
take  ;  and  he  then  applied  to  the  parifh  officers,  and  fent  in  a  larger 
bill  to  them  :  it  alfo  appeared,  that  after  the  man  had  recovered, 
the  veftry  had  made  an  order,  dating,  "  That  as  an  encourage- 
ment to  humanity,  they  had  ordered  Simmons  five  guineas  ;  but 
at  the  fame  time,  protefted  againft  their  liability  to  reimburfe 
him  for  the  expences  incurred,  knowing  Shaw  to  be  a  fervant  of 
Mr.  Willan,  and  conceiving  Mr.  Willan  liable ;  and  the  five 
guineas  was  merely  voted  as  a  voluntary  donation  or  reward  for 
his  humanity.  This  fum  the  plaintiff  alfo  refufed  to  accept,  and 
brought  this  acY'on  againft  the  defendants  as  parifh  officers,  for  all 
the  expences  incurred. 

Lord  Eldoni  Ch.  J.  faid  :  "  The  queftions  in  this  cafe  are, 
id,  Whether  Simmons  in  point  of  law,  has  a  demand  againft  the 
parifh  officers,  either  from  the  liability  impofed  upon  them  by 
law  to  take  care  of  cafual  poor,  or  by  exprefs  agreement  ?  and, 
2dly,  Whether,  having  fuch  demand,  he  has  relinquifhed  it,  and 
bound  himfelf  to  adhere  to  the  demand  he  firft  made  againft 
Willan  as  the  mailer  of  Shaw  ?  The  cafe  is  new  to  me.  It  has 
been  decided,  (h)  that  if  a  fervant  in  hufbandry  has  received  re- 
lief from  the  parifh  officers,  they  cannot  recover  it  againft  the  mafter, 
as  not  being  of  that  defcription  of  fervants  for  whom  the  mafter 
is  bound  to  provide;  but  that  if  he  was  of  that  defcription  the 
parifh  officers  could  recover.  Lord  Ktnyon  has  ruled,  (/)  that  when 
a  fervant,    living  under  the  roof  of  his  mafter  falls  fick,  the  mafter 

(h)  Ante,  230.         (/)  Ih'ul 

is 
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is  liable  for  medicines  provided  for  the  fervant,  if  his  illnefs  has 
not  been  the  ccnfequence  of  his  own  mifconducf;  or  debauchery. 
If  Sbaiv  had  been  a  fervant  of  that  defcription,  Willan  would  have 
been  liable  ;  but  it  does  not  follow  that,  becaufe  Willan  might 
be  liable,  the  parifli  officers  are  thereby  excufed.  It  comes  to 
this  point,  was  the  perfon  relieved  within  the  defcription  of  ca- 
fual  poor  ?  if  he  was,  the  parifh  officers  are  bound  to  take  care 
of  him  :  a  common  perfon  would  not ;  but  if  a  common  perfon 
does  take  care  of  him,  on  the  liability  of  the  parifh  officers,  I 
think  he  has  a  right  to  recover  againft  them. 

With  refpect  to  the  application,  in  the  firft  inftance,  to  Willan^ 
the  plaintiff  might  have  reafoned  thus  :  *  I  will  try  to  get  the  mo- 
ney from  Wtllan%  In  order  to  relieve  the  parifli.'  That  alone  will 
not  difcharge  the  parifli  officers;  there  muff  have  been  fome  ex- 
piefs  abandonment  of  his  claim  againft  the  plaintiffs,  and  an  ad- 
mifiion  that  he  would  look  to  Willan  alone.  He  has  aded  impru- 
dently, perhaps  wrong,  in  fending  in  a  bill  to  the  parifli  officers 
larger  than  the  one  he  fent  in  at  firft  to  Willan  ;  and  he  muff  be 
bound  by  the  firft  bill ;  but  even  if  the  jury  fh*uld  think  Sl.18s.6d. 
too  much,  and  that  five  guineas  is  fufficient ;  if  under  all  the  circum- 
ftances,  and  the  law  as  I  have  ftated  it,  the  jury  fhould  be  of 
opinion  that  the  parifli  officers  are  liable,  I  think  they  muft  give  a 
verdict  for  five  guineas,  notwithftanding  the  order  of  veftry  ;  for 
I  <lo  not  think  the  order  of  veftry,  protefiing  againft  their  liability, 
and  offering  it  as  a  voluntary  kindnefs,  can  be  confidered  as  a  ten- 
der of  fo  much." 


3.  Of  Contra  ft s  will)  ParifJj  Officers  rcf peeling  the 
Maintenance,  Iffc.  of  Bajlard  Children. 

The  ftatute  6  Geo.  II.  c.  31.  only  authorizes  parifli  officers  to 
take  fecurity  from  the'putative  father  of  a  baftard  child  to  indemnify 
the  parifli  \  and  therefore  where  they  had  taken  a  promiffory  note 
abfolute  for  a  fum  certain,  to  which  there  was  a  plea  of  tender  of 
a  lefler  fum,  as  the  amount  of  the  charge  aclually  (attained  by  the 
parifli,  which  tender  was  found  for  the  defendant ;  The  court  held, 
that  the  plaintiffs  could  not  recover  further  upon  the  note. 

,  [k)  6  Eajl  Rep.  no. 

Thus, 
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Thus,  in  the  cafe  of   Cole  and  others  v.  Gower  and  Piggott,  (k) 
which  v/as  an   action  of  ajfumpfit  on  a    promiffory  note   for  61, 
The  defendants  pleaded  non  ajfumpftt  as  to  all  but  5/.    and  a  tender 
of  that  fum.     The   facts  were   fliortly  thefe  :    On  the  2 2d  of  Ja- 
nuary  1803,  one  Mary  Taylor^   fingle  woman,  being  a   pauper  of 
the  parifh   of  Pulloxbilly  fwore  a  baftard  child  (of  which  fhe  was 
then  pregnant)  to  Goweri  one  of  the  defendants,    who  was  ap- 
prehended under  a  warrant.      Shortly  after  his  arrefl  he  offered  to 
compromife  the   affair  with  the  parifh,   and  to  pay  the  defendants 
(the  parifh  officers)  20/.  if  they  would  give  him  time  ;   and  they 
agreed  to    take  the  20/.  which  was   to  be    paid   by  three   inftal- 
ments,    to    be  fecured  by  three  joint  promiiTory  notes  of  the  de- 
fendants,   to  bear   date  refpeetively  the  £th   of  Jpril.    The  fir  ft 
(whereon  the    prefent  action    is  brought)  at  two  months  date  for 
6/. ;  the  fecond  at  twelve  months  for  7/. ;  the  third  at  twenty-four 
months  for  7/.     The   three  notes  were   accordingly  prepared  and 
executed.     The  firft  note  became  due  on  the  nth  of  June  1803, 
and  on  the  17  th  of  the  fame  month  Mary  Taylor,  the  pauper,  was 
delivered  of  a  ftill-born  baftard  child   in  the  parifh  of  Pulloxh'rfl. 
And  the  defendants  being  called  upon  to  difcharge  their  firft  note, 
tendered  5/.  in  part  payment  of  it,  but  refufed  to  pay  the  remain- 
ing 2oj-.,  urging  that   5/.  was  the    full  extent  to  which  the  parifh 
had  been  damnified.     The  defendants,    at  the  trial,    proved  their 
plea  of  tender  of  the  5/. ;  and  the  plaintiffs  did  not  make  out'in  evi- 
dence, that  the  parifh  had  been  damnified  to  above  the  amount  of 
5/.  but  on  the    contrary,   that  they  had   only  expended  3/.  \^s. 
by   reafon   of  the  premifes.     The  queftion  for  the  opinion  of  the 
court  was,  whether  the  plaintiffs  were  entitled  to  recover. 

The  court  determined,  that  the  plaintiffs  were  not  entitled  to 
recover  more  than  the  fum  paid  into  court. 

Lord  Elhnborougb)  Ch.  J.  faid  :  "  I  am  of  opinion  that  the  plain- 
tiffs are  not  antitled  to  recover  beyond  the  fum  paid  into  court, 
whether  confidering  the  contract  as  void  upon  principles  of  pub- 
lic policy,  or  conGdering  it  with  relation  to  the  individuals  with 
Whom  it  was  made,  as  a  contract  for  gain  or  lofs  by  perfons 
cloathed  with  a  public  truft,  upon   the  fubjeit  matter  of  their 

(J)  SEa/tRep.  §10. 
Vol.  I  Dd  truft, 
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truft,and  giving  them  an  intereft  in  the  mal-executibn  of  it.  It  is  a 
{hocking  confuieration  that  by  means  of  fuch  a  fecurity  as  this  the 
parifh  officers,  who  have  a  public  duty  impofed  upon  them  to  take 
care  that  the  fatherfhall  make  a  proper  provifion  for  th^  maintenance 
of  the  child,  acquire  an  intereft  that  the  child  fhould  live  asfhort  a 
time  as  poflible.  In  the  cafe,  even  of  a  private  truftee,  the  Court 
of  Chancery  will  not  permit  him  to  become  a  purchafer  of  an  cftate 
which  he  is  entrufted  to  fell,  becaufe  it  gives  him  an  intereft  to 
lefTen  the  purchafe  money.  Confidering  the  fecurity,  as  given  to 
the  parifh  officers  only  in  their  individual  capacity,  it  is  giving 
them  a  temptation  to  deal  with  negligence,  at  lead,  in  that  moft 
important  truft,  the  care  of  children  of  tender  age,  which  is-com- 
mitted  to  them.  But  if  made  to  them  in  their  reprefentaiive 
character,  and  the  parifh  were  to  receive  the  benefit  of  the  mo- 
ney when  recovered,  which  was  the  manifeft  intention  of  the  \ 
ties,  it  is  placing  parifh  officers  in  a  fituation  which  the  Iegiflature 
did  not  mean  to  do,  and  which  public  policy  forbids.  The  lav/ 
did  not  mean  to  make  this  a  matter  of  fpeculation  of  lofs  or  gain 
to  the  parifh  :  it  is  faid,  that  the  fecurity  Hi  all  be  given  to  them 
in  order  to  indemnify  the  parifh.  I  therefore  confider  the  law  as 
having  fpoken  upon  the  fubjecl:  ;  and  it  having  faid,  that  the  fe- 
curity fhall  be  taken  for  an  indemnity,  it  has  excluded  every  other 
confideration.  The  parifh  officers*  are  net  to  fpeculate,  but  to 
take  the  fecurity,  as  a  matter  of  public  duty,  in  the  form  pre- 
ferred by  the  act :  and  taking  it  in  the  form  they  have  done  is 
contrary  both  to  the  direct  letter  and  to  the  general  policy  of  the 
law." 

Latvrencey  J.  faid  :  "  I  agree  with  the  reft  of  the  court  upon 
the  conftrudTion  of  the  ftatuie,  though  I  confefs  I  have  had  fame 
doubt  upon  the  inexpediency  of  the  practice  which  has  prevailed  ; 
for  it  may  often  happen  that  the  putative  father  may  be  able  to 
procure  friends  to  enter  into  fecurity  for  him  to  a  certain  amount, 
who  would  not  undertake  to  indemnify  the  parifh  to  an  indefinite 
extent :  and  they  may  thus  be  left  without  any  other  fecurity,  than 
the  precaiious  future  refponfibility  of  the  putative  father  himfclf. 
The  ftatute,  however,  certainly  meant  merely  to  indemnify  the 
parifh,  and  not  to  create  a  fpeculation  of  lofs  or  profit  to  them  upon 
the  life  or  death  of  the  child ,  and  the  parifh  officers  fhould  have 

no 
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no  temptation  to  be  carelefs  in  the  execution  of  their  truft.  And 
it  muft  be  admitted  that  they  will  not  have  the  fame  intereft  to 
take  care  of  the  child,  for  whofe  maintenance  they  have  received 
fecurky  for  a  fum  certain,  as  if  it  were  taken  only  for  their  in- 
demnity. Upon  the  whole  therefore,  weighing  the  inconve- 
niences on  either  fide,  it  is  better  to  abide  by  the  ftritt  letter  of  the 
ftatute." 


D  d  2  CHAPTER 
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CHAPTER  IX. 


Of  Truftees. 


A  BREACH  of  truft,  in  fome  inftances,  may  be  the  ground 
of  an  action  of  ajfumpftt,  though  the  ufual  remedy  is  by  bill 
in  equity. 

Thus,  in  the  cafe  of  Smith  and  others  v.  Jamefon  and  another, 
{a)  where  a  truftee  having  received  truft-money,  applied  it  to  his 
own  ufe,  in  the  way  of  his  trade  :  the  court  held,  that  he  was 
liable  to  an  action  of  ajfumpftt)  for  money  had  and  received,  for  the 
money  fo  mifapplied. 

But  truftees,  by  fubmitting  matters  of  truft  to  arbitration,  do 
not  make  themfelves  perfonally  liable,  except  fo  far  as  they  have 
effects  of  the  truft-eftate. 

Thus,  in  the  cafe  of  Davies  v.  Ridge  and  others,  (h)  which  was 
an  action  of  affumpft  upon  an  award,  and  for  money  had  and  re- 
ceived, againft  the  defendants,  as  truftees  of  a  Mr.  Pigot,  of 
Peploiv  in  Shropjhire.  The  plaintiff  had  been  a  judgment  creditor 
for  9,000/.,  part  of  which  had  been  paid,  and  it  had  been  referred 
to  arbitration,  to  afcertain  how  much  was  really  due  upon  the 
judgment.  The  arbitrators  had  made  an  award  in  favour  of  thf 
plaintiff. 

Lord  Eldon,  Ch.  J.  faid  :  "  The  plaintiff  mud  (how  the  defend- 
ants had  effects  of  the  truft-eftate  ;  fubmitting  to  arbitration  did 
not  make  them  perfonally  liable." 

(a)  5  Term  Rep.  601.     Set  alfo  IVilhs  Rep.  4.05.  $.  P. 
\b)  3  Efp.  Rep.  101. 

It 
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It  was  proved  that  one  of  the  truftecs  had  admitted,  that  he 
had  money  of  the  truft-eftate  in  his  hands  :  and  upon  this  evi- 
dence it  was  fubmitted,  that  the  admiffion  of  one  of  them  bound 
the  reft. 

Lord  Etdon  faid  :  u  It  would,  if  they  were  all  pirfonatty  liable) 
but  Hot  where  they  are  only  tfuftees." 


D  d  3  CHAPTER 
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CHAPTER  X. 


Of  Bankrupts  and  their  Affignees. 


The  Subjeft  of  the  prefent  Chapter  will  be   confidered  unde> 
the  following  Heads : 

1.  Of  a  Bankrupt's  Certificate  and  Difcharge  from  Debts, 

2.  OftheAclion  of  Affumpfit  by  a  Bankrupt ;  relating  t§ 
Property  which  he  holds  in  Truji. 

3.  Of  Contrails  made  with  an  uncertificated  Bankrupt. 

4.  Of  a  Bankrupt's  Allowance ;  &c. 

5.  Of  Promifes  to  pay  a  Debt  barred  by  a  Bankrupt's 
Certificate. 

6.  Of  the  Alignment  of  a  Bankrupt's  Eflate  to  his  Affignees  ; 
and  of  ttjcir  Right  to  receive  and  d if  charge  Debts,  and 
profecute  Actions,  itfc. 

7.  Of  Payments,  &c.  made  to,  or  by  a  Bankrupt,  when 
protected. 

8.  In  what  Cafes  an  Aclion  of  Affumpfit  will  lie  at  the  Suit 
of  Afjignees  for  Money  received  of  a  Bankrupt,  either  in 
Contemplation  of  or  after  an  Act  of  Bankruptcy. 

9-0/ 
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9.  Of  an  Aft'ion  at  Law  by  AJfignees,  for  Money  or  Goods 
belonging  to  a  Bankrupt  abroad,  attached  at  the  Inflance 
of  a  Creditpr  refiding  in  England,  after  Notice  of  the 
AJfigntnenU  ~^c- 

10.  In   what    Cafes  Affignces    arc  liable    to  an   Aclicn  of 
Aflumpfit/?/-  Rent,  and  for  Money  had  and  received,  &c. 

j  1.  Of  the  /Iffignee's  Liability  to  an  Action  of  Afiumpfit  for  a 
Dividend,  and  for  an  Allowance  to  a  Witnefs,  &c. 

12.  Of  Monies  received  by  AJfignees,  who  have  been  re- 

moved,  &c. 

13.  Of  Prcmifes  to  pay  Money  in  Conftderaiion  that  the  Af- 
fignees    will  forbear   to  examine    the  Bankrupt,    or  will 

(lay  Proceedings  under  the  Qcmmiffion,  &c. 


D  ^4  1.  Of 
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l.  Of  a  Bankrupts  Certificate  and  Difcharge 
from  Debts j  &e. 

By  the  fi.atute  5  Geo.  II.  c.  30.  f.  7.  it  is  enacted,  "That  all  an 4 
every  perfon  and  perfons  fo  become,  or  to  become  bankrupts, 
who  fhall  in  all  things  conform,  as  in  and  by  this  act  is  directed, 
fhall  be  difcharged  from  ail  debts,  by  ltfm,  her,  or  them  due  or: 
owing  at  the  time  that  he,  fhe,  or  they  did  become  bankrupt. 
And  in  cafe  any  fuch  bankrupt  fhall  afterwards  be  arretted,  pro- 
fecuted,  or  impleaded  for  any  debt  due  before  fuch  time,  as  he, 
fhe,  or  they  became  bankrupt,  fuch  bankrupt  fhall  be  difcharged 
upon  common  bail,  and  (hall  and  may  plead  in  general,  that  the 
caufe  of  fuch  action  or  fuit  cid  accrue  before  fuch  time  as  he, 
fhe,  or  they  became  bankrupts,  and  may  give  this  act,  and  the 
ipecial  matter  in  evidence-,  and  the  certificate  of  fuch  bankrupt's 
conforming,  and  the  allowance  thereof,  according  to  the  direc- 
tions of  this  act,  fhall  be,  and  fhall  be  allowed  to  be  fufficient 
evidence  of  the  trading,  bankruptcy,  commiffion,  and  other  pro- 
ceedings, precedent  to  the  obtaining  fuch  certificate,  and  a  verdict 
fhall  thereupon  pafs  for  the  defendant,  unlefs  the  plaintiff,  in  fuch 
atftion,  can  prove  the  faid  certificate  was  obtained  unfairly  and  by 
fraud,  or  unlefs  the  plaintiff,  in  fuch  action,  can  make  appear 
any  concealment  by  fuch  bankrupt  to  the  value  of  ten  pounds  ; 
and  if  a  verdict  pafs  for  the  defendant,  or  the  plaintiff  fhould  be- 
come nonfuited,  or  judgment  be  given  againft  the  plaintiff,  the 
defendant  fhall  recover  his  full  cofts." 

But  by  feci;.  9.  it  is  provided  and  enacted,  "  That  in  cafe  any 
commiffion  of  bankruptcy  fhall  iffue  ngainft  any  perfon  or  perfons, 
who  fhall  have  been  difcharged  by  virtue  of  this  act,  or  fhall  have 
compounded  with  his,  her,  or  their  creditors,  or  delivered  to  them, 
his,  her,  or  their  efiate  or  effects,  and  been  releafed  by  them,  or 
been  difcharged  by  any  act  for  the  relief  of  infolvent  debtors  after 
the  time  aforefaid,  that  then,  and  in  either  of  thofe  cafes,  the  body 
and  bodies  only  of  fuch  perfon  and  perfons,  conforming  as  afore- 
faid, fhall  be  free  from  arreit  and  imprifonment,  by  virtue  of  this 
act ;  but  the  future  eftate  and  effects  of  every  fuch  perfon  and 
perfons  fhall  remain  liable  to  his,  her,  or  their  creditors,  as  be- 
fore 
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fare  the  making  of  this  act,  (the  tools  of  trade,  the  neceflary 
houfhold  goods  and  furniture,  and  neceflary  wearing  apparel  of 
fuch  bankrupt,  and  his  wife  and  children  only  excepted,)  unlefs 
the  eftate  of  fuch  perfon  or  pcrfons,  again  ft  whom  fuch  commif- 
(ion  (hall  be  awarded,  (hall  produce  clear,  after  all  charges,  fuf- 
ficient  to  pay  every  creditor,  under  the  faid  commifiion,  fifteen 
/hillings  in  the  pound,  for  their  refpeclive  debts." 

And  by  the  10th  fection  of  the  fame  act,  it  is  alfo  provided 
and  enacted,  "  That  no  difcovery,  upon  oath,  or  folenm  affirma- 
tion, to  be  made  by  any  bankrupt  or  bankrupts,  of  his,  her,  or 
their  eftate  and  effects,  purfuant  to  this  a£t,  fhall  intitle  fuch  bank- 
rupt or  bankrupts  to  the  benefits  allowed  by  this  a£t,  unlefs  the 
commiflioners,  authorized  by  fuch  commifTioi:,  or  the  major  part 
of  them,  fhall,  in  writing  under  their  hands  and  feals,  certify  to 
the  Lord  Chancellor  or  Lord  Keeper ,  or  commiflioners  for  the  cuf- 
tody  of  the  Great  Seal  o,f  Great  Britain,  for  the  time  being,  that 
fuch  bankrupt  or  bankrupts  hath  or  have  made  a  full  difcovery  of 
his,  or  her  eftate  and  effects,  and  in  all  things  conformed  himfelf, 
herfelf,  cr  thcrrfclv^s,  .(.cording  to  the  directions  of  this  act  j  and 
that  there  dotw  -  >t  appear  to  them  any  reafon  to  doubt  of  the 
truth  of  fuch  diicovery,  or  that  the  fame  is  not  a  full  difcovery 
of  all  fuch  bankrupt's  eftate  and  effects ;  and  unlefs  four  parts 
in  five  in  number  and  value  of  the  creditors  of  fuch  bankrupt  or 
bankrupts,  who  fhall  be  creditors  for  not  lefs  than  twenty  pounds 
refpe&ively,  and  who  fhall  have  duly  proved  their  debts  under 
fuch  commifiion,  or  fome  other  perfon  by  them  refpectively  duly- 
authorized  thereunto,  fhall  fign  fuch  certificate,  and  teftify 
£heir  confent  to  fuch  allowance  and  certificate,  and  to  the  faid 
bankrupt's  difcharge,  in  purfuance  of  this  act,  to  be  alfo  cer- 
tified by  fuch  commiflioners ;  but  the  faid  commiflioners  fhall  not 
certify  the  fame,  till  they  fhall  have  proof  by  affidavit  or  affirma- 
tion, in  writing,  of  fuch  creditors,  or  of  the  perfon  by  them  re- 
pe&ively  authorized  for  that  purpofe,  figning  the  faid  certifi- 
cate, and  of  the  power  and  authority  by  which  any  perfon  fhall  be 
authorized  by  any  creditor  to  fign  fuch  certificate  for  any  creditor  ; 
which  affidavit  or  affirmation,  together  with  fuch  warrant  or 
authority  to  fign,  fhall  be  laid  before  the  Lord  High  Chancellor, 
Lord  Keeper,  or  commiflioners  of  the  Great  Seal,  with  the  faid 
certificate,  in  order  for  the  allowing  and  confirming  the  fame  ; 
and   unlefs  fuch  bankrupt  make  oath,   or,  being  of  the  people 

called 
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called  Quakers,  folemnly  affirm,  in  writing,  that  fucli  certificate 
and  confent  of  the  creditors  thereunto  were  obtained  fairly  and 
without  fraud,  and  unlefs  fuch  certificate  (hall,  after  fuch  oath 
or  affirmation  of  the  bankrupt,  be  allowed  and  confirmed  by  the 
Lord  Chancellor,  Lord  Keeper,  or  commiffioners  for  the  cuftody  of 
the  Great  Seal  of  Great  Britain,  for  the  time  being,  or  by  fuch 
two  of  the  Juftices  of  the  Court  of  King's  Bench,  Common  Pleasy 
or  Barons  of  the  Court  of  Exchequer  at  IVcJlminJler,  to  whom  the 
consideration  of  fuch  certificate  (hall  be  referred  by  the  Lord 
Chancellor,  Lord  Keeper,  or  commiffioners  of  the  Great  Seal,  for 
the  time  being;  and  any  of  the  creditors  of  fuch  bankrupt  are  to 
/^allowed  to  be  heard,  if  they  ftiall  think  fit,  before  the  refpeclive 
perfonsaforefaid,  againft  the  making  fuch  certificate;  and  againft 
the  confirmation  thereof;  nor  fhall  any  commiffioner  fign  fuch 
certificate  till  after  four  parts  in  five  in  number  and  value  of  the 
faid  creditors  fhall  have  figned  the  fame  as  aforefaid." 

And  by  the  t2th  fection  of  the  aft  it  is  further  provided  and 
enacted,  "  That  nothing  in  this  act  ftiall  te  conftrued  to  extend, 
or  give  or  gr^nt  any  privilege,  benefit,  or  advantage,  to  any 
bankrupt  whatfoever,  againft  whom  a  commiffion  of  bankrupt, 
under  the  Great  Seal  of  Great  Britain,  .fince  the  faid  fourteenth 
day  of  May,  which  was  in  the  year  of  our  Lord  one  thoufand 
feven  hundred  and  twenty- nine,  hath  iffued,  or  hereafter  fhall 
iffue,  who  hath  or  fhall,  for  or  upon  marriage  of  any  of  his  or  her 
children,  have  given,  advanced,  or  paid  above  the  value  of  one 
hundred  pounds,  unlefs  he  or  fhe  (hail  prove,  or  by  his  or  her 
books  fairlv  kept,  orotherwife,  upon  his  or  her  oath,  or  being  of 
the  people  called  Quakers,  upon  folemn  affirmation,  before  the  ma- 
jor part  of  the  commiffioners  in  fuch  commifSon  named  and  autho- 
rized, that  he  or  fhe  had  at  the  time  thereof,  over  and  above  the 
value  fo  given,  advanced  or  paid,  remaining  in  goods,  wares, 
debts,  ready  money,  or  other  eftate  real  or  perfonal,  fufficient  to 
pay  and  fatisfy  unto  each  and  every  perfon,  to  whom  he  or  fhe 
was  any  wife  indebted,- their  full  and  intire  debts;  or  who  hath 
or  fhall  have  loft  in  any  one  day,  the  fum  or  value  of  five  pounds, 
or  in  the  whole  the  fum  or  value  of  one  hundred  pounds,  within 
the  fpace  of  twelve  months  next  preceding  his,  her,  or  their  be- 
coming bankrupt,  in  playing  at  or  with  cards,  dice,  tables, 
tennis,   bowls,  billiards,  (hovefcboard,  or  in  or  by  cock  fighting, 

horfe 
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horfe  races,  dog  matches,  or  foo*- races,  or  other  paflimes,  game 
or  games  whatever,  or  in  or  by  bearing  a  fhare  or  parry  m  the 
(lakes,  wager  ,  or  adventure  ,  or  in  or  by  betting  on  the  fides 
or  hands  of  fuch  as  Ho  or  fhall  play,  act,  ride,  or  run  as  afore- 
faid  ;  or  that  within  one  year  before  he  or  (he  became  bankrupt, 
fhall  have  loft  the  fum  of  one  hundred  pounds,  by  one  or  more 
contracts  for  the  purchafe,  file,  refufal,  or  delivery  of  any 
flock  of  any  company  or  corporation  whatfoever ;  or  any  parts  or 
fhares  of  any  government  or  public  funds  or  fecurities  ;  where 
every  fuch  contract  was  not  to  be  performed  within  one  week, 
from  the  time  of  the  making  fuch  contract,  or  where  the  flock 
or  other  thing,  fo  bought  or  fold,  was  not  actually  transferred 
or  delivered  in  purfuance  of  fuch  contract." 

By  the  flat.  7  Geo.  I.  c.  31.  f.  2.  it  is  alfo  enacted,  "  That  all 
and  every  perfon  or  perfons,  who  now  are  or  fhall  become  bank- 
rupts, fhall  be  difcharged  of  and  from  all  and  every  bill,  bond, 
promiffory  note,  or  other  perfonal  fecurity  for  money,  payable  at 
the  end  of  three,  four  or  fix  months,  or  any  other  future  days  of 
payment,  and  fhall  have  the  benefit  of  the  feveral  ftatutes  now 
in  force  againft  bankrupts,  in  like  manner,  to  all  intents  andpur- 
pofes,  as  if  fuch  fum  of  money  had  been  due  and  payable  before 
the  time  of  his  becoming  a  bankrupt." 

The  flat.  10  Ann,  c.  15.  f.  3.  enacts,  "  That  by  the  difcharge  of 
any  bankrupt  or  bankrupts  by  force  of  that  act,  or  any  other  acts 
relating  to  bankrupts,  from  the  debts  by  him,  her  or  them  due 
and  owing,  at  the  time  that  he,  (he  or  they  did  become  bankrupt, 
fhall  not  be  conftrued,  nor  was  meant  or  intended  to  releafe  or 
difcharge  any  other  perfon  or  perfons,  who  was  or  were  partner 
or  partners  with  the  (aid  bankrupt  in  trade,  at  the  time  he,  (lie, 
or  they  became  a  bankrupt,  or  then  ftood  jointly  bound,  or  had 
made  any  joint  contract  together  with  fuch  bankrupt  or  bank- 
rupts, for  the  .fame  debt  or  debts,  from  which  he  was  difcharged, 
asaforefaid;  but  that  notwithstanding  fuch  dTch.irge,  fuch  partner 
and  partners,  joint  obligor  and  obligors,  nd  joint  contractors,  with 
fuch  bankrupt  and  bankrupts.  >s  aforefaid,  (lull  be  and  (land 
phargeable  with  and  liaole  to  pay  fuch  dtbt  ar.d  aebts,  and  to  per- 
form fuch  contracts,  as  it  the  faid  bankrupt  and  bankrupts  had 
had  never  been  difcharged  from  the  fame." 

A  bank- 


412  Of  Bankrupts  and  their  Ajfignces.       [Part  XL 

A  bankrupt's  certificate  is  a  difcharge  from  all  debts,  due  or  ow- 
ing by  »im  at  the  time  of  his  bankruptcy,  which  were  proveable 
mnder  hiscommifDon.;  and  it  is  a  bar  againft  all  creditors,  whether 
shey  have  figned  the  certificate  or  not  (a).  A  certificate,  however, 
is  no  bar  to  a  contract  which  does  not  relate  to  the  payment  of 
money  ;  but  is  for   the  doing  or  forbearing  to  do  fome  other. 

So,  a  certificate  does  not  difcharge  a  bankrupt  from,  a  contin- 
gent debt,  which  is  not  reduced  to  a  certainty  before  the  zGl  of 
bankruptcy  is  committed,  becaufe  it  cannot  be  proved  under  the 
commifiion :  and  in  queftions  whether  a  debt  is  difcharged  or 
not  by  a  certificate,  the  point  agitated  has  always  been,  whether 
it  could  be  proved  or  not •,  the  creditor's  right  to  prove,  and  the 
bankrupt's  right  to  be  difcharged  by  the  certificate,  being  recipro- 
cal and  co-extenfive  (b). 

Therefore,  where  A.  lent  his  acceptances  to  the  bankrupt,  vJiq, 
gave  him  a  receipt  as  for  fo  much  money,  the  acceptances  did  not 
become  due  till  after  the  bankruptcy.  It  was  held  that  the  cer- 
tificate did  not  bar,  and  that  the  receipt  did  not  create  a  debt 
proveable  [c)* 

So,  if  a  perfon  lends  a  trader  flock  in  the  public  funds,  to  be 
replaced  as  ftock,  without  naming  any  particular  time  at  which- 
it  is  to  be  inverted  :  if  he  becomes  bankrupt  before  he  has  been 
required  to  replace  the  ftock,  it  is  a  contingent  debt,  and  cannot  be 
proved  (d) ;  for  it  is  clear,  that  where  there  is  only  a  caufe  of 
action  exifting,  and  the  debt  is  to  arife  on  a  ftipulation  which  has 
not  been  broken,  previous  to  the  time  of  the  bankruptcy,  and  the 
debt  remains  to  be  inquired  into,  there  the  creditor  cannot  prove 
his  debt  under  the  commifiion,  and  the  demand  will  remain  undis- 
charged by  the  certificate  (e). 

So,  in  the  cafe  of  ParJIonv  v.  Dearlove  (/),  it  was  determined 
that  money  payable  half  yearly  for  the  education  and  board  of  the 
children  of  a  bankrupt,  is  not  a  debt  due  till  the  end  of  the  half 

(a)  See  Co.  bankrupt  laws,  465,  471,  &c  ;  and  as  to  what  debts  mag 
tr  may  not  be  proved  under  the  Lommijjion,  vide  fame  booh,  cap.  6. 

(b)  Ibid.  503.  (c)  Snaith«y    Gale,  7  Term  Rep.  364. 
{d)  Ibid.  197.          (e)  lb.  199.  4  Term  Rep.  57 1. 

[/)  lEaJlRep.^Z. 

year, 
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year,  fo  as  to  be  proveable  under  a  commiflion  of  bankrupt  againft. 
the  parent,  who  became  bankrupt  a  few  days  before  the  end  of  the 
half  year,  though  he  had  juft  before  his  bankruptcy,  taken  his  fon 
home  for  the  holidays,  the  contratl:  not  being  thereby  put  an  end 
to :  and  confequently  the  bankrupt's  certificate,  under  the  flat, 
5  G.  II.  c.  30.  is  no  bar  to  an  action  againft  him  for  the  half- 
year's  education,  &c.  The  flat.  7  G\  I.  c.  3 1.  f.  x.  which  enables 
debts  payable  at  a  future  day  to  be  proved  under  the  commiflion, 
is  confined  to  written  fecurities. 

So,  in  the  cafe  oiBamford  v.  Burr  ell  {g)t  it  was  held,  that  a  debt 
accrued  fubtequent  to  an  act  of  bankruptcy,  and  previous  to  the 
iffuing  of  the  commiflion,  is  not  barred  by  the  certificate. 

So,  where  a  man  undertakes  to  pay  a  fum  of  money  for  another, 
his  undertaking  alone  will  not  create  a  debt  that  he  can  prove  un- 
der a  commiflion ;  and  if  an  aft  of  bankruptcy  intervenes  between 
the  undertaking  and  the  actual  payment,  it  can  never  be  proved, 
and  the  creditor  can  only  refort  to  the  bankrupt  pcrfonally.  But 
if  the  party  engaging  to  pay  the  debt  of  another  is  taken  in  execu- 
tion for  that  debt,  his  imprifonment  is  confidered  as  a  payment 
and  fatisfaction  of  the  debt,  fufficient  to  give  him.a  right  of  prov- 
ing under  the  commiflion. 

Thus,  in  the  cafe  of  Chilton  v.  Whiffen  and  another  (£),  which 
was  an  ac~ti6n  of  ajfumpfit,  wherein  the  plaintiff  declared,  that  the 
defendants  and  one  William  Hinkley  were  co-partners  in  trade  and 
merchandize  ;  that  Hinkley  drew  a  bill  of  exchange  upon  the 
plaintiff,  dated  the  18th  day  of  March  i~66,  for  6$l.  payable  to 
one  Robert  Clay,  or  his  order,  fifty-five  days  after  date  ;  and  in 
confideration  that  the  plaintiff  would  accept  the  faid  bill,  the  de- 
fendants undertook  and  promifed  to  find  money  to  pay  the  bill, 
take  it  up,  and  to  fave  the  plaintiff  harmlefs  and  indemnified,  b,y 
reafon  of  his  acceptance  thereof;  that  he  accepted  the  bill,  which 
became  due  the  16th  of  May  1766,  and  was  imlorfed  by  Robert 
Clay  to  Heatlfield  and  Smith,  who,  on  the  15  th  of  September  1766, 
fued  out  procefs,  and  caufed  plaintiff  to  be  arrefted  and  held  to 
bail  for  the  faid  65/. ;  that,  on  the  24th  of  November  1 766,  he  put 
in  bail  to  that  action  ;  and  in  January  1 767,  was  furrendered  to 
She  marfhal  of  the  Marfhalfea,  was  charged  in  execution  for  the 

It)  xBo/.^rPui.  1.      (h)  3  wuf.  13. 

It  debt 
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debt  of  6*5/.  and  cofts,  and  remained  in  execution.  The  defend- 
ant pleaded  his  certificate  in  bar,  and  that  he  became  bankrupt  on 
the  16th  Augujl  1766. 

Lord  Chief  Juftice  Wilmot  delivered  the  opinion  of  the  Court 
as  follows  :  •*  That  no  debt  was  due  or  owing  from  the  defendants 
to  the  plaintiff,  untii  he  was  charged  in  execution,  and  his  body 
being  in  prifon,  upon  judgment  and  execution,  for  a  certain  fum, 
is  the  very  fame  thing  as  if  the  plaintiff  had  paid  the  debt  and 
cofts  due  on  account  of  the  bill  and  note  ;  and  then,  and  not  be- 
fore, the  defendants  became  indebted  to  the  plaintiff;  which 
being  after  the  defendants  became  bankrupts,  the  plaintiff  could 
not  come  in  under  the  commiftion.  No  debt  could  be  barred  by 
the  certificate,  but  what  was  a  debt  contracted  with  certainty  be- 
fore the  act  of  bankruptcy.  Did  the  defendants  owe  to  Chilton 
30S/.  ioj-.  and  cofts,  before  he  rendered  his  body  in  fatisfaction 
thereof?  which  we  take  to  be  the  fame^  thing  as  if  he  had  actually 
paid  the  debt  and  cofts  thereof.  They  certainly  did  not.  They 
had  promifed  to  pay  the  money,  or  furnifh  the  plaintiff,  Chilton, 
with  money  to  take  up  the  bill,  and  to  fave  him  harmlefs.  They 
broke  their  promife  :  Chilton  was  terrified  and  arrefted.  Here  is  an 
injury  to  a  certain  degree,  but  no  debt  owing  by  the  defendants  to 
Chilton  before  his  body  was  in  execution  for  the  certain  fum. 
How  could  the  plaintiff,  Chilton,  at  the  time  of  the  commiffion  of 
bankruptcy  iffued,  have  fworn  to  a  debt  before  he  had  advanced 
a  (hilling  to  the  defendants  ?  He  certainly  could  not,  but  now  his 
body  being  in  execution,  he  has  thereby  paid  the  debt,  and  confe- 
quently  may  fupport  the  prefent  action." 

So,  in  the  cafe  of  Young  v.  Hockley,  (i)  where  the  bankrupt,  on 
the  25th  June  1769,  drew  a  bill  of  exchange  on  Young  for 
57/.  5-r.  4J.  payable  one  month  sifter  date,  to.ius  ovvn  order,  which 
Young,  on  the  fame  day,  acceptech  Ontne  iitn  July,  a  com- 
miffion of  bankrupt  was  iffued  againft  the  defendant.  The  bill 
became  due  the  28th  July,  when  Young  paid  it.  The  bankrupt 
obtained  his  certificate  on  the  5th  of  September  1769,  which  was 
allowed  on  the  23d  October.  The  Court  were  of  opinion  that  the 
certificate  was  no  bar  to  the  action  brought  by  Young,,  and  that 
the  point  was  now  entirely  fettled. 

(r)  2  Bl.  Rep-  S39,     See  dlfo  3  WHf.  528-    Doug,  166.  n.  55.  S.  P. 

So, 
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So,  in  the  cafe  of  Taylor  v.  Mills  and  Alagnall,{k)  which  was  an 
aclion  of  ajfumpfit  for  money  paid.  The  facls  were  thefe  :  the  de- 
fendants were  partners  with  oncBailey  ;  and,  in  order  to  raife  money, 
they  had  entered  into  certain  bonds.  In  the  year  t  765,  Bailey  with- 
drew from  the  partnerfhip,  and  wifhing  to  be  difcharged  from  thefe 
bonds,  application  was  made  to  Taylor  to  become  furety  inftead  of 
Bailey,  to  which  he  confented  :  upon  which  the  former  bonds  were 
cancelled.  The  bonds  became  due,  and  afterwards  Ali/ls  and 
Magnall  became  bankrupts.  When  the  obligees  had  got  as  much 
as  they  could  from  the  partnerfhip  eft  ate,  and  which  amounted  to 
no  more  than  6s.  in  the  pound,  they  came  upon  the  plaintiff  for 
the  refidue.  He  accordingly  paid  it,  and  then  brought  his  adlion 
for  money  paid,  laid  out,  and  expended. 

The  Court  held  that  the  action  would  lie.  Lord  Mansfield  faid, 
<c  this  cafe  is  not  harder  than  every  other  cafe  of  a  debt  arifing 
after  bankruptcy,  upon  a  pre-exifting  ground.  At  the  time  of  the 
bankruptcy,  the  defendants  were  not  indebted  to  Taylor  ;  he 
clearly,  therefore,  could  not  come  in  as  a  creditor  under  the  com- 
miffion.  lie  was  not  damnified  at  that  time;  and  till  damnified, 
(which  he  could  not  be  till  he  had  been  called  upon  and  had  paid)  he 
could  not  bring  an  adYion.  He  did  not  pay  till  after  the  commif- 
fion  ifTued  ;  consequently  his  whole  damage  and  caufe  of  action 
arofe  after  the  bankruptcy,  and  therefore  could  not  be  difcharged 
by  the  certificate.  With  refpe&  to  the  money  received  by  the 
original  creditors,  under  the  commiflion,  it  is  a  difcharge  of  fo 
much  of  the  debt,  and  the  furety  is  only  liable  for  the  remainder ; 
confequently  he  can  recover  no  more  againft  the  defendants.  L>ut 
as  to  that,  he  is  a  new  creditor,  and  therefore  is  not  barred  by  the 
certificate.  It  is  an  extremely  clear  cafe,  and  not  different  from 
any  where  the'  caufe  of  the  aclion,  though  it  arifes  after  the 
bankruptcy,  is  founded  on  a  pre-exifting  ground. 

So,  in  the  ca/e  of  Paul  v.  Jones  (/),  it  was    determined   that   a 

furety  who   does  not  pay  the  debt  of  the  principal  till  after  his 

bankruptcy,  though  called  upon  and  liable   to  pay  it  before,   may 

naintain  an  action  of  ajfumpfit  for  money   paid,  laid  out,  and  ex- 

ended,  notwithftanding  the  bankrupt's  certificate. 

(i)   Coup-  525.  (/)  1  Term  Rep.  59;. 

But 
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But  where  a  ftirety  will  not  rely  on  the  prorrlfe  which  the  law 
will  raife,  but  takes  a  bond  as  a  fecurity,  there  he  has  chofen  his 
own  remedy,  and  he  cannot  refcrt  to  an  action  01  affumpfit  for 
money  paid,  but  mutt  prove  his  debt  Under  the  commiffion,  the 
bond  being  th^  debt  (/«). 

The  bankrupt  laws  being  now  adopted  in  Ireland,  if  a  trader 
there  becomes  a  bankrupt,  and  obtains  his  certificate,  it  will  ope- 
rate as  a  discharge  in  an  action  brought  here  upon  a  debt  arifing 
in  Ire/arid* 

Thus,  in  the  cafe  ofBallantine  v.  Golding,  (n)  which  came  before 
the  Court  of  King's  Bench,  on  a  motion  to  enter  an  exoneretur  on 
the  bail  piece,  it  appeared  that  the  defendant  had  been  a  bank- 
rupt, and  obtained  a  certificate  under  the  Great  Seal  of  Ireland. 

The  original  demand  arofe  upon  a  bill  of  exchange  drawn  in 
Ireland,  and  payable  by  the  defendant,  who  refided  there^ 

Lord  Mansfield faid,  "  It  is  a  general  principle,  that,  where  there 
is  a  difcharge  by  the  law  of  one  country,  it  will  be  a  difcharge  in 
another  ;  that  he  remembered  a  cafe  in  Chancery  of  a  cejjio  bonorum 
in  Holland,  which  is  held  a  difcharge  in  that  country,  and  it  had 
the  fame  effect:  here.     The  rule  was  accordingly  made  abfolute. 

But  a  certificate  in  a  foreign  country  will  not  bar  a  debt  con- 
tracted in  this  country. 

Thus,  in  the  cafe  of  Smith  and  another  v.  Buchanan  and  an- 
other^), which  wasan  actionof  ajptmpftt  for  goods  fold  and  delivered. 
The  defendant  pleaded  firft,  non- ajfumpftt ;  fecondly,  for  a  further 
plea  in  difcharge  of  the  perfons,eftate,  and  effects  of  the  defendants} 
except  any  property,  if  any  there  be,  after  the  date  of  a  certain  deed, 
dated  23d  of  September  1799,  aftermentioned,  acquired  or  to  be  ac* 
quired  by  the  defendants,  by  defcent,  devife,  bequeft,  or  in  courfe  of 
distribution  j  they  fay  that  by  a  certain  law  of  the  ftate  of  Maryland, 
made  on  the  10th  of  April  1787,  intituled,  "  An  Act  refpecting 
"  infolvent  debtors  ;"  it  was  enacted,  that  any  debtor  for  any  fum 
above  300/.  might  apply  by  petition  to  the  Chancellor  of  the  faid 

(m)  2  Term  Rep.  100.  640.     7  Term  Rep.  97. 

(n)  B.R.  Mich.  24  Geo.  III.  Co.  bankrupt  laivt,  499.  Stealfo  BurroWa 
■%.  Jemino,  2  Stra.  733.  .S".  P. 

{0)  1  Eajl  Rep.  6.  Fide  Co.  bankrupt  laws,  500. 

ftate, 
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flare,  and   offer  to  deliver   up  all  hid  property   to  his  Creditors,  a 
fchedule  whereof,  witii   a   lilt  of  creditors,   fhould   be  exhibited 
therewith;  and  thereupon  the    Chancellor   might  direct    perfonal 
notice  of  fitch  application  to  be  given  to  the  creditors,  or  as  many 
as  could  be  ferved  therewith,  or  he   might  diredt  the  notice  to  be 
publifhed  in  the  newfpapers  •,  and,  on  the  appearance  of  the  cre- 
ditors, or  their  neglect   to  appear  on   due   notice,  the  Chancellor 
might  adminilter  an  oath  to  the  debtor,   binding  himfelf  to  deliver 
up  and  transfer  to  his  creditors  all  his  property,  &c   in  fuch  man- 
ner  as   the   Chancellor   fhould    direct  •,   and    that  the  Chancellor 
fhould  thereupon  appoint  a  truftee  on  behalf  of  the  creditors,   and 
fliouid  direct  fuch  debtor  to  execute  a  deed  to  fuch  truitee  of  all 
his  property,  debt.--,  rights,  and  claims,  in  truft  for  the  creditors  ;" 
and  thereupon,  and  upon  the  execution  of  the  faid  deed,  and  after 
the  delivery  of  the  property,  books,  bonds,  and  other  evidences  of 
debts,   to  fuch   truftee,  and   his  certificate   of  fuch   delivery,  the 
Chancellor  might  order  that  fuch  debtor  fhould  forever  thereafter 
be  acquitted  and  discharged  from  all  debts  by  him  owing  or  con- 
tracted, at  any  time  before  the  date  of  fuch  deed  ;"  and  in  virtue 
of  fuch  order,  fuch  debtor  fhould  be  for  ever  lb  difcharged  :  pro- 
vided  that   any   property  thereafter   acquired  by  fuch  debtor  by 
defcenr,   devife,  bequeil,  or  in  courfe  of  dillribution,   flnuld  be 
liable  to  \hi  payment  of  his  debts.     The  plea  further  dated,  that, 
after  the  making  of  that   law,    the   defendants   were  joint  debtors 
for  more  than  300/.  ;  that  they  petitioned  the  Chancellor,  and  of- 
fered to  deliver  up  all  their  property  to  the  ufe  of  their  creditors, 
with  the  fchedule  and    lift  of  creditors   thereunto  annexed  ;  that 
thereupon  the  Chancellor  gave  the  due  notice  to  the  creditors,  and 
adminiltered  the  oath  to  the  defendants,  and  appointed  one  S.M  a  . 
truftee  on  behalf  of  the   creditors  ;    and   directed  the  defendants 
to  execute  a  deed  to  the  faid  S.  M.  for  all  their  property,   debts, 
rights,  and  claims,  &c.  in  truft  for  their  creditors;  that  thereup- 
on the  defendants  did  accordingly,  on  the  23d  of  September,  1  709, 
execute  fuch  deed  of  that  date,  and   did  then  deliver  up  to  the  Lid 
S.  M.  as  fuch   truftee,  &c     all  their  property,  books,  &c,  who 
thereupon   certified    fuch   delivery    to   the    laid   Chancellor ;  and 
thereupon  the  Chancellor,  according  to  the  laid  act,  ordered,  that 
the   defendants   fhould  forever   thereafter    he   acquitted    and    dif- 
charged from  atl  debts  by  them  owing  or  contracted,  before  the 
date  of  the  faid   deed  ;  except  that  any   property  afterwards  ac- 
quired bv  them,  by  defcent,  &c.  fhould  be  liable  to  the  payment 
Vol.  I.  E  e  of 
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©f  their  debts.  The  defendants  then  averred  that  they,  at  the  time 
when  the  feveral  caufes  of  a&ion  in  the  declaration  mentioned  ac- 
crued, and  until  and  at  the  time  of  the  faid  order  of  difcharge, 
were  inhabitants,  and  refident  in  the  faid  ftate  of  Maryland,  and 
that  the  faid  ieveral  caufes  of  acYion  accrued,  and  were  owing 
before  the  date  of  the  faid  deed  of  truft  executed  by  the  defend- 
ants to  S.  M.  Wherefore  they  prayed  judgment,  and  that  their 
perfons,  eftates,  and  effects,  fave  and  except  any  property,  if  any, 
acquired  after  the  date  of  the  faid  deed,  by  the  defendants,  by 
defcent,  &c.  might  be  difcharged,  Sic.  A  third  plea  contained  the 
the  fame  fads,  together  with  an  averment  that  the  defendants 
had  not,  fince  the  date  of  the  trull  deed,  acquired  any  property 
by  defcent,  &c.  and  concluded  in  bar  of  the  action  generally. 
The  replication  to  thefetwo  pleas  ftated,  that  the  caufes  of  a£tion 
in  the  declaration  mentioned  feverally  accrued  to  the  plaintiffs 
within  this  kingdom  of  England:  to  which  there  was  a  general  de- 
murrer and  a  joinder  therein. 

Lord  Kenyon,  Ch»  J*  faid,  (f  It  is  impoflible  to  fay  that  a  con- 
tract made  in  one  country,  is  to  be  governed  by  the  laws  of  an- 
other.    It  might  as  well  be  contended,  that  if  the  ftate  of  Mary- 
land had  enacled  that  no  debts   due  from  its  own  fubjecls  to  the 
fubje&s  of  England  mould  be  paid,  the  plaintiffs  would  have  been 
bound  by  it.     This  is  the  cafe  of  a  contract  lawfully  made  by  a 
fubje£l  in  this  country,  which  he  reforts  to  a  court  of  juftice  to 
enforce  •,  and  the  only  anfwer  given  is,  that  a  law  has  been  made 
in  a  foreign   country   to  difcharge   thefe  defendants   from   their 
debts,    on  condition  of  their  having, relinquifhed  all  their  property 
to  their  creditors.     But  how  is  that  an  anfwer  to  a  fubject  of  this 
country,  fuing  on  a  lawful  contract  made  here  ?     How  can  it  be 
pretended  that  he  is  bound  by  a  condition  to  which  he  has  given 
no  affent,  either  expreffed  or  implied  ?     It  is  true,  that  we  (o  far 
give  effect  to   foreign  laws    of  bankruptcy,  as  that  affignecs  of 
bankrupts,  deriving  titles  under  foreign  ordinances,  are  permitted 
to  fue  here  for  debts  due  to  the  bankrupt's  eflates  :  but  that  is  be- 
caufe  the  right  to  perfonal  property  mult  be  governed  by  the  laws 
of  that  country,  where  the  owner  is   domiciled.     That  was  re- 
cognifed  in  the  cafe  of  Hunter  v.  Potts  [q).     The  court  there  con- 
sidered the  affignment  of  the  bankrupt's  effects  in  another  country, 


(q)    4  Term  Rep>  l8:'  and  !Q2, 
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although  in  fact  made  in  invitumt  as  equivalent  here  to  a  voluntary 
conveyance  by  him.  The  cafe  of  Ball. inline  v.  Golding  (r),  is  very 
diftinguifhable  from  the  prefent ;  for  there  the  debt  was  con- 
tracted in  Ireland,  where  the  commilfion  iflued.  Jiut  in  the  fame 
page  of  ihe  book  from  whence  that  was  quoted,*  is  to  be  found  an 
opinion  of  Lord  Talbot's,  directly  contrary  to  the  concluuon  we 
are  defired  to  draw  in  this  cafe  ;  for  there  he  held  that,  though  the 
commiflion  of  bankrupt  iflued  here  attached  on  tfye  bankrupt's 
effects  in  the  plantations,  yet  his  certificate  would  not  protect 
him  from  being  fued  there  for  a  debt  arifing  therein.  The  fame 
rule  then  muft  prevail  here." 

Lawrence,  J.  faid,  "  If  the  defendants  had  made  a  voluntary 
aflignment  of  all  their  property  to  the  ufe  of  their  creditors,  it  is 
not  pretended  that  that  would  have  been  a  bar  to  the  fuit  of  the 
plaintiffs  :  and  yet  the  title  of  the  aflignee  would  have  been  as 
valid  here  as  under  the  foreign  commiflion;  which  (hows  that  the? 
validity  of  the  title,  under  fuch  an  aflignment,  cannot  make  any 
difference  in  the  prefent  argument.  Then  it  refts  folcly  on  the 
qoeftion,  whether  the  law  of  Maryland  can  take  away  the  right  of 
a  fubject  of  this  country  to  fue  upon  a  contract  made  here,  and 
which  is  binding  by  our  laws?  This  cannot  be  pretended,  and 
therefore  the  plaintiffs  are  entitled  to  judgment." 

The  other  Judges  concurred,  and  judgment  was  given  for  the 
plaintiffs. 


2.  Of  the  Aclion  of  AffumpCit  by  a  Bankrupt,  relating  to 
Property  which  he  holds  in  Truft* 

Property  in  which  a  bankrupt  has  only  a  truft  eflate  does  not 
pafs  to  his  aflignees  under  the  aflignment.  Therefore  the  cejluy 
que  truft  cannot  bring  any  action  reflecting  fuch  property  in  their 
names,  but  ought  to  bring  it  in  the  name  of  the  bankrupt. 

Thus,  in  the  cafe  of  Carpenter  and  others  v.  Mamell,  (s)  which 
was  an  action  of  ajfumpftt  on  a  note  in  thefe  words  :  '•  I  promife 
to  pay  to  Mr.  Jofepb  Fowler,  or  order,  the  fum  of  15c/,  being 
the  remainder  of  the  confideration  for  the  aflignment  of  his  intereft 

(r)  Ante  416.         *  Co.  Bhpt.  Laws,  500.         {s)  5  Bos.  fc?  Pull.  40. 
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in  the  Layton  bufmefs  with  me,  as  foon  as  I  fhall  receive,  or  may 
receive  the  money  due,  upon  the  completion  of  the  faid  bufmefs, 
from  T.  B.  efquire,  his  executors,  adminiftrators,  or  afhgns,  or 
immediately  upon  my  receiving  letters  of  adminiftration  of  the 
eftate  and  effects  of  Lieutenant  General  Jofeph  Walton,  otherivife 
Brcme,  deceafed,  which  ever  event  (hall  firft  take  place  ;"  figned, 
"  Richard  Marnell"  This  note  was  indorfed  by  Fowler  to  one 
James  Bag/In;  for  a  valuable  confideration,  after  which  Fowler 
became  bankrupt,  and  the  plaintiffs  were  chofen  his  affignees  ;  in 
which  capacity  they  now  fued  for  the  benefit  of  Bagjier. 

Lord  Ahanlcy,  Ch.  J.  faid,  "  We  are  all  of  opinion  that  this 
action  ought  to  have  been  brought  by  Fowler.  He  was  the  perfon 
to  whom  the  promife  to  pay  was  made  ;  he  by  his  indorfement 
directed  the  contents  of  the  noie  to  be  paid  to  Bagfter  ;  and 
though  this  indorfement  had  no  legal  effect,  yet  it  paffed  the  be- 
neficial interelt  in  the  note  to  Bagjier  ;  and  Fowler  by  the  in- 
dorfement became  a  mere  truftee  for  him.  The  affignees  never 
were  in  a  fituation  to  derive  any  benefit  from  this  piece  of  paper. 
If,  indeed,  they  had  poffeffed  the  mod  remote  poffibility  of  in- 
tereft,  or  if  they  could  Hate  any  thing  from  which  a  benefit  to  the 
creditors  would  refult,  I  fhould  hold  that  the  action  might  be 
maintained  \  but  at  the  time  when  they  brought  this  action  it  was 
impofhble  for  them  not  to  know  that  they  had  no  right  to  the 
the  note.  They  bring  the  action  in  the  character  of  truftees; 
but  they  are  not  truftees  for  Bagfter;  they  are  only  truftees  for 
Fowlers  creditors,  and  therefore  cannot  fuftain  this  action. 

So,  in  the  cafe  of  Winch  v.  Keefey,  (t)  which  was  an  action  of 
offumpfit  for  work  and  labour,  &c.  The  defendant  pleaded  bank- 
ruptcy in  the  plaintiff.  The  plaintiff  replied,  that  before  his  bank- 
ruptcy he  was  indebted  to  one  Jofeph  Searte  in  73/.  12/.  9 d.}  and 
being  fo  indebted  he,  on  the  20th  October,  1785,  by  his  certain 
deed-poll,  did  bargain,  fell,  aflign,  and  transfer  to  the  faid  Jofeph 
Searle  the  faid  fumof  73/.  12s.  <j(L  parcel  of  the  money  in  the  faid 
declaration  mentioned  •,  to  hold  the  fame  to  the  faid  Jofeph  Searle 
from  thenceforth  to  his  own  proper  ufe,  under  a  certain  provifo, 
therein  and  hereinafter  mentioned  ;  and  did  thereby  conftitute  and 
appoint  the  faid  Jofeph  Searle  his  true  and  lawful  attorney  irrevo- 

(/)   I  Term  Bfp.  619. 
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cably,   and  did  give  and  grant  unto  him,    his  executors  and  admi- 
niftrators,  full  power  and  authority  in   his  name,    to  the  only  pro- 
per ufc  and  behoof  of  the  faid  Jofepb,  to  alk,  demand,  and  fuefor, 
the  aforefaid   fum   of  73/.  12/.  yd.y    provided   always,  that  if  he, 
the  faid  plaintiff,    his  executors,  or  adminiftrators,  fhould  well  and 
truly  pay,  or  caufe  to  be  paid,    unto  the  faid  Jofeph,    the  faid  fum 
of  73/.  12/.  9^.,  fo  due  and  owing  to  him  as  aforefaid,  within  two 
calendar  months  after    the  date    of  thefe  prefents,   then   the  faid 
deed-poll,  and  every  article  and  claufe  therein  contained,  fhould  be 
void  ;  as  by  the  faid  deed-poll,  relation  being  thereunto  had,  would 
more  fully  appear.     And  the  faid  plaintiff  further    faith,    that  he 
did  not,  at  any  time  within  the  fpace  of  two  calendar  months  after 
the  date  of  the  faid   deed,  pay  to    the  faid  Jofeph  the  faid  furn  of 
73/.  12s.  yd.  fo  due  and  owing  to  him   as  aforefaid,   but  that    the 
fame  hath  from  thence  hitherto  remained  due  and  unpaid  from  the 
faid  plaintiff,  to  the  faid  Jofeph  j  and  that  the  original  writ,  in  this 
fuit,  was  fued  out  in  the  name  of  him,  the  faid  plaintiff,  for  and 
on  behalf  of  the  faid  Jofeph  Sear/e,  and  for  the  purpofe  of  enabling 
the  faid  Jofeph  Searle  to  receive  the    faid  fum   of  73/.  12s.  yd.  par- 
cel of   the  faid  funis  in  the  faid  declaration  mentioned,  according 
to  the  form  and  effect  of  the  faid  deed  poll,   and  not  for  the  be- 
nefit, ufe,   or  behoof,  of  the  faid   plaintiff.     To  this   replication, 
there  was  a  general  demurrer  and  joinder. 

The  court  determined  that  the  bankrupt  might  fue  in  his  own 
name  for  the  benefit  of  the  affignee  of  the  debt  in  queftion,  and 
gave  judgment  for  the  plaintiff  accordingly, 

3.  Of  Contracls  made  with  an  Uncertificated  Bankrupt, 

An  uncertificated  bankrupt  «may  maintain  an  action  in  his  own 
name,  and  for  his  own  benefit,  for  work  and  labour,  and  materials 
found  and  provided. 

Thus,  in  the  cafe  of  Silk  v.  Qjhoriie>  (v)  which  was  an  action  of 
affumpfit  for  work  and  labour  and  materials  found  and  provided. 
The  plaintiff  proved  the  work  done  and  the  materials  furnifhed  by 
him  j  but  in  the  courfe  of  the  evidence  it  appeared,  that  the  plain- 

(v)  I  Ffp.  Rep.  140. 
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tiff,  at  the  time  of  the  work  and  labour,  and  of  the  trial,  was  an 
uncertificated  bankrupt.  It  was  therefore  contended,  that  he 
could  not  maintain  the  action,  as  all  his  effects  belonged  to  his 
aflignees.  In  anfvver  to  this  objection  the  couufel  for  the  plaintiff 
relied  on  the  cafeof  Chippendale  v.  Tomlinfon,  (*)  as  decilive  in  the 
prefent  inftance  ;  it  being  there  exprefsly  decided,  that  an  un- 
certificated    bankrupt   could    maintain   an    aft  ion  for   work  and 

labour. 

It  was  anfwered,  for  the  defendant,  that  that  cafe  only  went  the 
length  of  deciding,  that  an  uncertificated  bankrupt  could  fue  for, 
and  recover  any  fum  due  to  him  for  his  perfonal  labour;  but  that 
the  prefent  cafe  was  not  confined  to  perfonal  labour  only,  but  em- 
braced a  more  extenfivc  caufe  of  action,  namely,  for  materials 
found  ;  that  thefe  were  a  fpecies  of  property,  which  paffed  under 
his  aflignment,  and  in  which  he  therefore  had  no  property  what- 
ever :  fo  that  even  admitting  that  the  aclion  was  maintainable  by 
the  bankrupt  for  work  and  labour,  that  for  materials  found,  the 
action  could  not  be  fupported. 

Lord  Kenyon, Ch.  J.,  before  whom  the  caufe  was  tried,  faid/That 
the  cafe  cited  was  certainly  good  law,  and  in  principle  firongly  appli- 
cable to  the  prefent :  that  the  aflignees  could  no:  hireout  the  bankrupt, 
to  make  a  profit  of  his  labour  for  their  benefit,  but  that  for  fuch  de- 
mands, he  fhould  maintain  an  aclion  in  his  own  name  •,  but  his  lord- 
fhip  added,  that  he  was  further  of  opinion,  that  where  the  materials 
funifhedwereneceffary  to  the  bankrupt's  labour, that  in  fuch  cafe  the 
work  and  materials  furnifhed  became  blended  together,  and  formed 
one  joint  caufe  of  action,  upon  which  the  bankrupt  might  fue,  and 
was  entitled  to  recover  :  that  however  the  queftion  might  be  be- 
tween the  bankrupt  and  his  affignees,  as  they  might  certainly, 
take  whatever  perfonal  property  belonged  to  him,  without  any  new 
aflignment,  that  it  did  not  lie  in  tht  mouths  of  third  perfons  to  fct 
up  fuch  a  defence." 

So,  in  the  cafe  of  Evans  v.  Bronvn^iv)  it  was  held,  that  an  un- 
certificated bankrupt  might  alfo  fue  for  money  lent  after  his  bank- 
ruptcy. 

*  tfo.  Btpt.  Laws,  431.  {-jj)  1  Efp.  Rep   170.    See  alfo  Laroche  **, 

Wakeman,  leak's    Caj.  N.  P.  140.  Webb«.  Ward,    7  Term  Rep.  296. 
V  ebb  v.  Fox,  ib.  39 1  .$.  i\ 

Lord 
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Lord  Kenyon,  Ch.  J.  in  this  cafe  faid,  "  The  loan  was  fubfequent 
to  the  bankruptcy,  and  for  any  thing  that  appeared,  the  mo 
might  have  been  earned  by  the  bankrupt  after  his  bankruptcy  : 
that  if  the  law  allowed  him  to  maintain  an  action  to  recover  what 
was  due  to  him  for  labour,  that  he  was  equabv  intitled  to  maintain 
one  for  the  money  fo  earned  by  his  manual  l.ibour,  which  lie  might 
have  lent  to  a  third  perfon,  ami  which  might  be,  perhaps,  the 
prefent  cafe  ;  and  though  when  recovered,  it  would  belong  to  the 
afTignees,  that  in  this  cafe,  and  between  the  parties  fo  circum- 
flanced,  it  could  not  be  fet  up  in  bar  to  this  demand." 

But,  in  the  cafe  of  Kitchen  v.  Bartfch,(x)  the  court  determined,  that 
it  is  a  good  plea  to  an  action  on  a  promiffory  note,  and  for  money 
lent,  that  the  plaintiff  is  an  uncertificated  bankrupt,  and  that  his  af- 
fignees  required  the  defendant  to  pay  them  the  money  claimed  by  the 
plaintiff:  and  the  plaintiff  cannot  reply  that  the  caufesof  action  accru- 
ed after  the  plaintiff  became  bankrupt,and  that  the  defendant  treated 
with  the  plaintiff  as  a  perfon  capable  of  receiving  credit,  and  that 
the  commiffioners  had  made  no  new  allignment  of  the  notes  and 
money  to  the  affignees  :  for  all  after  acquired perfor.al property  pa ffes 
under  the  general  alignment. 


4.  Of  a  Bankrupt' 's  Allowance,  i 

A   bankrupt   may  maintain    an  action   of  .  V    againft  his 

affignees  for  his  allowance  under  the  flat.  5  Geo.  II.  c.  30.  f.  7. 
13 ut  fuch  an  action  will  not  lie  if  the  certificate  be  not  allowed  be- 
fore payment  of  the  dividends  ;  the  bankrupt's  only  remedy,  in 
fuch  cafe,  being  by  petition  to  the  Lord  Chancellor. 

Thus  in  the  cafe  of  Groomev.  Potts  and  other',  (y)  which  was  an 
action  of  ajfumpfit  by  the  plaintiff  a  certificated  bankrupt  againft 
the  defendants,  who  were  the  executors  of  Neal,  the  affignee  un- 
der the  plaintiff's  commiffion,  to  recover  25/.  6s.  yd.,  for  money  bad 
and  received  to  the  plaintiffs  ufet  for  his  allowance  under  the  Hat. 
5  Geo.  II.  c.  30.  f.  7.,  his  eltai  .  .  ig  paid  ic/.  in  the  pound  to 
his  creditors.     The   commiffion  iflued  in  June,  17S8,    and  .' 

(*)  7  Ea/i  Rep.  55,         (y)  6  Term  Rep.  5^.1  Efp.  Rep.  596  5.  C. 
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was  cbofen  an  affignee,  together  with  another  perfon  who  did  not 
act.      In   March,    1791,   the   comrniffioners  declared  a  dividend 

of  X2s-  in  the  pound,  making  the  ufuai  order  on  Neal,  the  affignee, 
to  pay  that   dividend  to  each  of  the  creditors.     In  July,    1791,  a 
final   dividend  of    -,ld.    in  the  pound  was  declared,  and  the  feme 
order  was  made  by  the   commiflioners  on  the   afiignee.     Neal  ac- 
cording!'/paid  the  creditors  under  thefe    orders,    which  exhaufted 
all  the  effects.     In  July,  1 795,  the  plaintiff  obtained  his  certificate. 
Thefe  facts  having  been  proved  at  the  trial   before  Lord  Kenyon, 
Ch.T.  it  was   objected  that  the  plaintiff  could  'not  recover  ;  for 
that  at  the  times  when   the   dividends  were  declared  the  bankrupt 
had  not  obtained   his  certificate,   and  was  not  therefore  entitled  to 
any  allowance  under  the  tlatute  ;   and  of  this  opinion  was  his  lord- 
fliip,   and  directed  the  plaintiff  to   be  nonfuited.     And   upon    a 
motion  for   fetting  afide   the  nonfuit,   the  Court  of  Kings  Bench 
held,  that  the  action  could  net  be  fupported. 

Lord  Kenyon,  Ch.  J.  faid  :   "  If  this  defendant  were  anfwerable / 
in  this  action,   the  aflignees  of  a  bankrupt  would  be  in  a  very  un- 
fortunate fituatiom     They  are  mere  truftees,  and  act  wholly  under 
the  direction  of  the  comrniffioners.     When  a  dividend  is  declared, 
a   right   of   action    againfl  the  affignees  accrues  to  every  creditor 
for  his  proportion.     In  this  cafe   two  dividends  were  declared  at  a 
time  when  the  plaintiff  had  not  obtained  his  certificate,  and  when 
it  was  uncertain  whether    fuch  certificate  ever  would  be  granted  ; 
the  afkVnee  paid  the  creditors  under   thefe  orders  of  the  comrnif- 
fioners *,    and  the  bankrupt,    having  four  years  afterwards  obtained 
his    certificate,    now  calls   on  the   reprefentatives  of  the  affignees 
for  his   allowance    under  the  ftatute  :    but  it  would  be  monlhous 
to  fubject  them   to  this    demand.     A   bankrupt  muft  put  himfelf 
in  a    fituation  to  demand  this  allowance,  by  obtaining  his  certifi- 
cate, before  payment  of  the  dividends  by  the  aflignees." 


5.  Of  Prcmifes  to  pay  a  Debt  barred  by  a  Bankrupt's 

Certificate. 

Though  a  bankrupt  is  difcharged  by  his  certificate  from  all 
debts  due  at  the  time  of  the  act  of  bankruptcy,  yet  he  may  volun- 
tarily make  himfelf  liable  on  a  new  promife  :  for  all  the  debts  of 

a  bank.? 
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a  bankrupt  are  due  in  conference,  notwithstanding  he,  has  obtained 
his  certificate.  (~) 

Thus,  in   the   cafe   of   Trueman  v.  Fenton,  {a)    which   was   an 
adlion  on  a  promiffory  note  bearing  date  the  1  ith  February  1775, 
payable  to   one  Jofeph   Trueman,     (the    plaintiffs  brother,)  three 
months  after  date   for  67/.,   and   indorfed  by  him  to  the  plaintiff. 
The  declaration  alfo  contained  other  counts  for  goods  fold  and  de- 
livered,   money  had  and   received,    and  an  aceount   ftated.     The 
defendant  pleaded  his  bankruptcy.     And,  upon  the  trial,  a  fpecial 
cafe  was  referved  for  the  opinion  of  the  court,    ftating  the  anfwer 
of  the  plaintiff,  in   this  action,    to    a  bill  filed  againft  him  in  the 
Exchequer  by  the  preterit  defendant  for  a  difcovery  of  the  confider- 
atiou  of  the  note,  the  fubftance  of  which  was  as  follows  :  ««  That 
on  the  15th  of  December,  1774,  the  defendant  Fetiton  purchafed 
a  quantity  of  lint  n  of  the  plaintiff  Trueman  :  and  it  being  ufual  to 
abate  5/. /*r  cent,   to   perfons  of  the  defendant's  trade,    the  price 
after  fuch  abatement  made,  amounted  to  1 16I.  1  8s.     That  at  the 
time    of  the    fale   it   was  agreed,  that  one  half  of  the  purchafe 
money  fhould  be  paid  at  the  end  of  fix  weeks,   and  the  other  half 
at  the  end  of   two    months  :   And   in   confederation  thereof,  the 
plaintiff,  Trueman,  drew  two  notes  of  the  defendant  for  6^1.  os.t 
each,  payable  to  his  own  order,    at  fix  weeks  and  two  months  re- 
fpecYively.     That  the  defendant  accepted  the  notes,  and  thereupon 
the  plaintiff  gave  him   a   difcharge  for  the  fum.     He  then  denied 
that  he  had  proved  or  claimed  any  debt  or  fum  of  money  under 
the   com  mi  (lion  :   but  fet  forth,  that  he  acquainted  the  defendant 
he  was  furprifed   at  his    ungenerous    behaviour  in  purchafing  fo 
large  a  quantity  of  linen  of  him  at  the  eve  of  his  bankruptcy,  and 
informed  him  he  had  paid  away  the  above  two  notes:  upon  which 
the  defendant  preffed  him  to  take  up  the  notes,  and  propofed  to  give 
him  a  fecurity  for  part  of  the  debt.     That  afterwards  on  the  j  ith 
of  February,  1775,    the   defendant   called   upon  the  plaintiff,  and 
voluntarily  propofed  to  fecure  to  him  the  payment  of  67/.  in  fatif- 
fa-flion  of  his  debt,  if  he  would  take  up  the  two  notes,  and  cancel 
or  deliver  them  up    to  the  defendant.     That  the  plaintiff  agreed 

(«)  Vide  2  Term  Rep.  765.  (a)  C0W/.544.  See  alfo  Alfop  and  another 
p.  Brown,  Doug,  up.  But  a  bankrupt  cannot  be  held' to  fpecial  lail  on  fuch 
^promife,  Baily  v.  Dillon,  2  Bur.  736. 

to 
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to  accept  this  propofal  with  the  approbation  of  his  attorney,  and 
defired  the  note  to  be  made  payable  to  his  brother  jofeph  Trueman 
or  order,  three  months  after  date.  That  he  took  up  the  two 
acceptances,  and  delivered  them  to  the  defendant  to  be  cancelled, 
and  accepted  the  above  note  for  67/.  in  fatisfacYion  and  dif- 
charge  thereof.  That  a  coraraiffion  of  bankruptcy  ifiued  againft 
the  defendant  on  the  19th  of  January,  1  ■;  7 5 ,  and  that  the  bank- 
rupt obtained  his  certificate,  on  the  17th  of  April  following." 

The  Court  of  Kings  Bench  decided,   that  the  plaintiff  was  en- 
titled to  recover.     And  Lord  Mansfield,  Ch.  J.  faid  :  "  The  gene- 
ral  question  is,  whether  a  bankrupt  after  a   cemmiffion  of  bank- 
ruptcy  fued  out,  may  not    in  confideration   of  a  debt  due  before 
the   bankruptcy,   and    for  which   the  creditor  agrees  to  accept  no 
dividend  or  benefit   under  the    commiflion,    make  fuch  creditor  a 
fati.sfaCtion  in  part,  or  for  the  whole  of  his  debt,,  by  a  new  under- 
taking and  agreement  ?      A  bankrupt    may  undoubtedly  contract 
new  debts  ;    therefore,  if  there  is  an  objection  to  his  reviving  an 
old  debt  by  a  new    promife,  it  muft    be   founded  on  the  ground 
of  its  being  nudum  pactum .     As  to  that,  all  the  debts  of  a  bankrupt 
are  due   in  confeience,    notwithftauding  he  has  obtained  his  cer- 
tificate ;    and  there  is  no  honeft  man  who  does  not  difcharge  them, 
if   he  afterwards   has  it  in   his  power  to  do  fo.     Though  all  legal 
remedy  may  be  gone,    the    debts    are   clearly  not    extinguished  in 
confeience.     How  far  have   the  courts  of  Equity  gone  upon  thefe 
principles  ?    where  a  man  devifes   his  eftate  for  payment  of  his 
debts,   a  court  of  equily  fays,    (and  a  court  of  law  in  a  cafe  pro- 
perly before  them  would  fay  the    fame,)    all   debts,  barred  by  the 
ilatute  of  limitations,    fliall  come  in  and   (hare  the  benefit  of  the 
devife  ;  becaufe    they  are  due  in   confeience  :   therefore,    though 
barred  by  law,   they  (hall    be  held  to  be   revived,   and  charged  by 
the  bequeft.     What  was  faid  in  the  argument  relative   to   the  re- 
viving a  promife  at  law,   fo  as   to   take  it  out  of  the  ftatute  of  li- 
mitations is  very  true,    the  flighefl  acknowledgement  has  been  held 
fufficient ;   as    faying  :   "  prove   your    debt  and  I  will  pay  you  -,    I 
f<  am  ready  to  account,  but  nothing  is   due   to  you  :"  and    much 
{lighter  acknowledgements    than   ihefe  will  take  a  debt  out  of  the 
itatute.     So    in   the  cafe  of  a   man  who,  after  he  comes  of  age, 
promifes   to  pay  for  goods  or  other  things,  which,  during  his  mi- 
nority, one  cannot   fay  he    has   contracted  for,  becaufe  the  law 
difables  him  from   making  any  fuch  contract  ;   but  which  he  has 

been 
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been  fairly  ami  honcftly  fupplied  with,  and  which  were  not 
merely  to  feed  his  extravagance,  but  reasonable  for  him  (under 
his  circumstances)  to  have  5  fuch  promife  Avail  be  binding  upon 
him,  and  make  his  former  undert  1]  g  •  d.  Let  us  fee  then 
what  the  tran  fact  ion  is  in  the  prefent  cafe.  The  bankrupt  appears 
to  me  to  have  defrauded  the  plaintiff  by  drawing  him  in  on  the 
eve  of  a  bankruptcy,  to  fell  him  fuch  a  quantity  of  goods  on 
credit.  It  was  grofsly  diihonelt  in  him  to  contract  fuch  a  debt, 
at  a  tine  w!  en  he  muft  have  known  of  his  own  infolvency,  and 
which  ;t  is  clear  the  plaintiff  had  not  the  fm ailed  fufpicion  of,  or 
he  would  not  have  given  credit,  and  a  day  of  payment  in  fuluro. 
<  n  the  other  hand,  what  is. the  conduct  of  the  plaintiff?  He 
relinquifhes  all  hope  or  chance  of  benefit  from  a  dividend  under 
the  commiflion,  by  forbearing  to  prove  his  debt,  gives  up  the  fe- 
curities  he  had  received  from  the  bankrupt,  and  accepts  of  a  note, 
amounting  to  little  move  than  half  the  real  debt,  in  full  fatisfa£tion 
of  his  whole  demand.  Is  that  againft  confeience  ?  is  it  not  on  the 
contrary  a  fair  confideration  for  the  note  in  queftion  ?  He  might 
forefee  profpects  from  the  way  of  life  the  bankrupt  was  in,  which 
might  enable  him  to  recover  this  part  of  his  debt,  and  he  takes 
his  chance  -,  for  till  then  he  could  get  nothing  by  the  mere  im- 
prisonment of  his  perfon.  He  ufes  no  threats,  no  menace,  no 
opprtfiion,  no  undue  influence,  but  the  propofal  firft  moves  from, 
and  is  the  bankrupt's  own  voluntary  requeft.  The  fingle  queftion 
then  is,  whether  it  is  poflible  for  the  bankrupt  in  part,  or  for  the 
whole,  to  revive  the  whole  debt  ?  As  to  that  Mr.  Juftice  Ajlon 
has  fuggefted  to  me  the  authority  of  Bally  v.  Dillon,  (b)  where  the 
court  would  not  hold  to  fpecial  bail,  but  thought  reviving  the  old 
debt  was  a  good  confideration." 

Where  a  bankrupt  promifes  to  pay  a  debt  due  before  his  bank- 
ruptcy, the  plaintiff  may  declare  generally  on  the  original  con- 
fideration. 

Thus,  in  the  cafe  of  William's  v.  Dyde  and  others,  (V)  which  was 
an  action  of  a/ft  't  for  goods  fold  and  delivered,  the  defendant 
pleaded  his  difcharge  under  a  commiilion  of  bankruptcy. 

The  plaintiff's  counfe!  dated,  that  the  defendant  had  promifed 
to  pay  the  deb:  after  he  was  discharged  by  his  certificate.     Upon 

{!>)  Av.it>  425.  r.  a,         [e)  Pea  ':  Caf.  N.P.  68. 

which 


428  Of  Bankrupts  and  their  A/figneei.         [Part  II, 

which  the  counfel  for  the  defendant,  objected  that  this  promife 
could  not  be  given  in  evidence  under  the  count  for  goods  fold  and 
delivered.  To  avail  himfelf  of  this  promife,  the  plaintiff  fhould 
have  declared  fpecially,  that  the  defendant  being  indebted,  and 
having  been  difcharged  under  the  commiffion,  promifed  to  pay 
the  debt  from  which  he  had  been  fo  difcharged, 

But  Lord  Ke/ivvjy  Ch.  J.  faid :  "  I  think  this  declaration  is  fuf- 
fkient  as  it  (lands.  Tn  cafes  where  the  ftatute  of  limitations  has 
been  pleaded,  the  replication  that  he  did  promife  within  fix  years 
has  always  been  held  fuffkient ;  for  the  new  promife  revives  the 
old  debt." 

Upon  a  promife  by  a  bankrupt  to  pay  a  debt,  due  prior  to  his 
bankruptcy,  when  he  is  able,  the  plaintiff*  in  an  action  on  fuch 
promife  muft  prove  generally  the  ability  of  the  bankrupt  to  pay  at 
the  time  of  the  commencement  of  the  action. 

Thus,  in  the  cafe  of  Besford  v.  Saunders,  (d)  which  was  an  action 
of  affumpfit  for  money  paid,  lent,  had  and  received,  &c.  To 
which  the  defendant  pleaded  his  bankruptcy.  At  the  trial  the 
plaintiff  proved  two  feveral  applications  to  the  defendant,  who  ad- 
mitted the  debt  after  he  had  obtained  his  certificate,  and  faid, 
*«  the  plaintiff  fhould  be  no  lofer,  but  that  he  would  pay  when  he 
*<  was  able." 

It  was  contended,  that  this  was  not  an  abfolute  promife,  but 
that  the  plaintiff  ought  to  fhow  the  defendant's  ability  to  pay 
at  the  time  of  the  action  brought.  Lord  Loughborough ,Ch.  J.,  before 
whom  the  caufe  was  tried,  over-ruled  this  objection,  and  held,  that 
the  promife  was  abfolute,  and  the  benefit  of  the  certificate  waived, 
as  to  this  debt.  In  confequence  of  which  a  verdict  was  found  for  the 
plaintiff.  ' 

But  upon  a  motion  for  a  new  trial  Gould,  J.  and  Heath,  J.  were 
of  opinion,  that  it  was  a  conditional  promife,  and  that  the  plaintiff 
ought  to  have  fhown  that  the   defendant  was  able  to  pay. 

Lord  Loughborough,  however,  retained  his  former  opinion,, 
{hat  the  promife  was  not  conditional,  ^and  that  an  inquiry  into 

(d)  2  H.BI.116. 

8f  the 
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the  circumftances  of  tlie  defendant,  could  not  be  a  point  in  confi- 
dcring  whether  there  were  a  debt  or  not.* 

Where  a  bankrupt  promifes  to  pay  a  debt  due  prior  to  his 
bankruptcy,  in  confideration  of  the  creditor's  not  proving  his 
debt  under  the  commillion,  if  the  creditor,  to  whom  fuch  promife 
is  made,  oppofes  the  bankrupt  in  obtaining  his  certificate,  fuch, 
oppofition  is  a  waiver  of  the  promife  to  pay,  &c. 

Thus>  in  the  cafe  of  Colls  v.  Lovell,  (e)  which  was  an  action  in 
a/umpfit,  in  which  the  plaintiff  declared,  «  that  the  defendant 
having  become  a  bankrupt  and  being  then  indebted  to  the  plaintiff, 
in  confideration  that  the  plaintiff  would  not  prove  his  debt  under 
the  commifiion,  he  undertook  to  pay  him  eighteen  {hillings  in 
the  pound,  on  his  debt,  and  to  bring  forward  another  perfon  to 
fecure  to  him  the  payment  of  that  fum  ;"  it  then  averred,  that  the 
defendant  had  not  paid,  nor  brought  forward  anv  perfon  to  fe- 
cure to  him  that  fum,  by  reafon  whereof  the  defendant  became 
liable,  &c. 

Upon  the  trial,  the  plaintiff  proved,  by  a  witnefs,  a  treaty  for 
an  agreement  in  fubftance  as  dated  in  the  declaration,  but  the 
witnefs,  in  his  crofs  examination,  admitted  that  the  plaintiff  had 
petitioned  the  Great  Seal  againft:  the  allowance  of  the  defendant's 
certificate. 

The  counfel  for  the  defendant  then  contended,  that  this  was  a 
waiver  of  the  agreement,  and  deprived  the  plaintiff  of  all  claim 
to  any  benefit  to  be  derived  under  it. 

Lord  Kenyofi,  Ch.  J.  held  that  it  did  fo,  his  lordfliip  obferved, 
"  That  the  agreement  upon  which  the  prefent  action  was  founded, 
mud  be  fuppofed  to  have  been  entered  into  with  a  view  to  dif- 
charge  the  defendant  from  his  debts,  by  the  plaintiff's  co-operat- 
ing in  the  difcharge,  which  the  defendant  would  obtain  by  means 
of  iiis  certificate.  That  the  plaintiff,  by  oppofing  the  defendant's 
certificate,  had  been  guilty  of  mala  fides >  as  defeating  the  object 
of  the  agreement  by  an  act  totally  inconfiitent  with  it.  That  he 
fhould  therefore  be  held,  to  have  abandoned  it,  and  not  now  be 
allowed  to  refort  to  it,  or  to  maintain  an  action  which  had  the 
agreement  for  its  foundation. 

•  Sed  z-iJe  Cole  v.  Saxby,  Ante  tit.  Infants,  164.  contra.  (e)  1  Efp. 

Rtp.  2S2.  r 
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An  agreement  made  by  a  bankrupt,  or  any  one  on  his  behalf, 
to  pay  a  fum  of  money  to  his  creditor  if  he  will  fign  his  certificate 
is  void,  (f) 

So,  fg)  a  fecurity  given  to  a  creditor  of  a  bankrupt,  in  order  to 
induce  him  to  withdraw  a  petition  which  he  had  preferred  to  the 
Chancellor  againft  the  allowance  of  the  certificate,  is  alfo  void  by 
the  Hat.  5  Geo.  II.  c.  30.  f.  11. 


6.  Of  the  Alignment  of  a  Bankrupt's  Ejiate  to  his  AJfignees; 

and  of  their  Right  to  receive  and  df charge  Debts 

and  Profecute  Aftions,  &c. 

By  the  flats.  13  Eliz.  c.  7.  f.  11.  and  1  Jac.  1.  c.  15.   the  com- 

milhoners  may  affign  all  money,  goods,  chattels,  merchandizes, 
wares,  and  debts  due  to  the  bankrupt  from  any  perfon,  and  in 
what  manner  foever,  and  the  affignment  vefts  the  property,  as 
well  prefent  as  future  in  the  affignee,  and  the  bankrupt  fhall  not 
afterwards  recover,  releafe,  or  difcharge  the  fame,  nor  {hall  it 
be  attached  as  a  debt  of  the  bankrupt's,  (h) 

But  until  affignment,  the  property  remains  in  the  bankrupt. 

Thus,  in  the  cafe  of  Cary  v.  Crifp,(i)  which  was  an  action  of 
indebitatus  ajfumpfit  \  the  defendant  pleaded,  that  the  plaintiff  be- 
came bankrupt,  and  that  a  commiffion  was  taken  out,  and  there- 
fore all  his  goods,  &c.  belonged  to  the  commiffioners,  &c. 
The  plaintiff  demurred,  and  had  judgment ;  for  till  an  affign- 
ment, the  property  of  the  goods  is  not  transferred  out  of  the 
bankrupt. 

One  of  feveral  affignees.qf  a  bankrupt  may  receive  the  mo- 
nies belonging  to  the  eftate,  and  give  a  valid  difcharge  for  the 
fame. 

Thus,  in  the  cafe  of  Smith  and  others  v.  Jamefon  and  others,  (k) 
which  was  an  a&ion  of  affumpft  for  money  had  and  received.     It 

(/)  Vide  Stat.  5  Geo.  II.  c.  30. /•  II.  Jones  v.  Berkley,  Doug.  695. 
n.  3.   Smith  v.  Bromley,    Ibid.  696.  n.  3. 

(jx)   Sumner  v.  Brady,  and  others,    I  H.  Bl.  647. 

(A)  Vide  Co.  Bkpt.  Laws,  cap.  8./.  10. 

(i)  1  Satin  108.     Sec  alfo  Str.  981.  S.  P.  (Z)  1  E/p.  Rep.  1 14. 

appeared 
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appeared  that  the  defendants  had  been  partners  in  trad*  •.  while 
they  were  in  partnership  one  of  them  being  aflignee  to  a  bankrupt 
eftate  had  ufed  part  of  the  money  belonging  to  that  eftate  hi 
the  partnerfliip  trade,  without  the  knowledge  or  acquiefcence 
of  the  other  afiignees,  who  were  the  plaintiffs  in  theprefent  action 
but  with  the  knowledge  of  his  partner  that  the  money  was  part 
of  the  bankrupt  eftate.  In  December^  1702,  the  partnerfhip  was 
diffolved,  and  the  partner,  who  was  the  aflignee,  continued  in 
the  bufinefs,  and  received  from  the  other  money  and  effects  fuf- 
ficient  to  difcharge  all  debts  due  by  the  partnerfliip,  including 
the  money  of  the  bankrupt  eftate,  of  which  they  had  had  the: 
ufc. 

It  then  became  a  queftion,  whether  this  was  a  repayment  to 
the  partner  who  was  aflignee,  and  fo  fhould  difcharge  the 
other. 

Lord  Kenyoft,  Ch.  J.,  before  whom  the  caufe  was  tried,  was  of 
opinion,  that  one  aflignee  of  a  bankrupt  eftate  might  receive  the 
monies  belonging  to  the  eftate,  and  give  a  legai  and  valid  difcharge 
for  it. 

By  the  ftat.  5  Geo.  II.  c.  30.  f.  38.  the  affignees-are  prohibited 
from  commencing  any  fuit  in  equity,  without  the  confent  of  the 
major  part  in  value  of  the  creditors  of  the  bankrupt,  who  flnll 
be  prefent  at  a  meeting  called  for  that  purpofe.  (/) 

So,  they  cannot  fubmit  matters  to  arbitration  without  the  like 
confent.  (;«) 

But  they  may  bring  aSions  at  law  without  firft  calling  a  meeting 
of  the  creditors.  («) 

If  the  fame  perfons  are  affignees  of  two  partners  under  a  fe- 
parate  commiflion  again  it  each,  they  cannot,  in  one  action,  fue 
for  a  debt  due  to  the  two,  and  alio  for  debts  due  to  each  in- 
dividually. (0) 

Where  the  affignees  brine:  an  action  upon  a  contract  made  by 
the  bankrupt  befcre  his  bankruptcy,  they  mult  fue  as  affignees,  and 
ftate  themfelves  as  fuch  in  the  declaration  ;  but  if  they  fue  upon 
a  contra^  made  after  the  bankruptcy,  they  need  not  fue  in  their 
rtprefentative  characler  as  affignees,  but  in  their  own  right. 

(/)  Seeat/o  Co.  Bfyt.  Laws,  ch.  \\.  f.  i.  (m)  Ibid,  26l. 

(n)  Ibid.  ch.  14./.  2»  (o)  Vide  3  Term  %>.  433.  770. 

Thus, 
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Thus,  in  the  cafe  of  Evans  and  others  v.  Alarm,  (/>)  where  it 
appeared  that  the  bankrupt  fome  years  after  his  bankruptcy,  and 
before  he  had  obtained  a  certificate,  continued  to  carry  on  his 
trade  as  a  lighterman,  in  buying  and  felling  lighters ;  and,  amongft 
others,  fold  a  lighter  to  the  defendant,  who  paid  him  30/.  part 
of  the  purchafe  money,  at  the  time  of  the  fale.  Afterwards  the 
plaintiffs,  hearing  of  the  fale,  applied  to  the  defendant,  and  in- 
filled upon  having  the  lighter  delivered  up  to  them,  or  the  pur- 
chafe money  paid  ;  but  afterwards  it  was  agreed  between  them, 
that  the  defendant  (hould  keep  the  lighter,  and  pay  the  refidue  of 
the  purchafe  money  to  the  plaintiffs;  and  for  this  the  prefent  action 
was  brought.  At  the  trial,  the  defendant's  counfel  objected  tha£ 
the  action  could  not  be  maintained,  becaufe  the  plaintiff  did 
not  fue  as  afhgnee,  nor  (late  themfelves  as  fuch  in  the  declara- 
tion. 

But  Lord  Mansfield  over-ruled  the  objection.  And  afterwards, 
upon  a  rule  for  a  new  trial,  his  lordfhip  faid :  "  The  lighter  was 
the  property  of  the  afTignees,  and,  confequently,  the  fale  by  the 
bankrupt  was  a  contract  as  their  agent  by  operation  of  Jaw,  and 
on  their  account.  Therefore  it  was  not  neceffary  that  they  fhould 
(late  themfelves  to  be  afTignees  in  the  declaration  :  though  in  refpect 
of  the  evidence  in  fupport  of  the  action,  it  might  be  incumbent 
on  them  to  prove  the  trading,  bankruptcy,  and  fo  forth  ;  in  fhorr, 
the  whole  of  their  cafe." 

Willes,  J.  alfo  thought,  that  the  fale  by  the  bankrupt-  could 
be  confidered  in  no  other  light  than  as  agent  or  fervant  to  the 
afTignees. 

JJhhur/i,  J.  faid :  "  That  in  the  cafe  of  an  action  at  the  fuit 
of  an  executor,  it  is  clear,  if  the  action  be  brought  on  a  contract 
made  by  himfelf,  refpecting  the  goods  of  the  teftator,  he  need  not 
name  himfelf  executor.  Therefore  I  fhoud  doubt  whether,  in  this 
cafe,  it  would  be  neceffary  for  the  plaintiffs  to  go  into  evidence 
of  the  trading,  bankruptcy,  &c.  Tor  here  there  was  an  actual 
treaty  between  the  plaintiffs  and  the  defendant,  relative  to  ths 
matter  in  litigation,  and  not  merely  a  promife  by  implication  of 
law.  And  if  fo  the  action  is  founded  on  an  actual  contract  be- 
tween the  plaintiffs  and  the  defendant,  confequently  the  plaintiffs 

(/>)  Co<wp.  569. 
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are  entitled  to   recover  fuo  jure.     In  which  idea  the   court  con- 
curred :  and  refilled  the  rule  for  a  new  trial. 

If  a  bankrupt,  before  his  bankruptcy,  commence  an  action  at 
jaav,  fuch  aclion  docs  not  abate,  but  the  affignees  fhould  proceed 
iri  his  name  until  after  judgment,    either  interlocutory  or  final. 

Thus,  in  the  cafe  of  Krctchuan  v.  Beyer >  (q)  in  error,  where 
the  defendant,  in  error,  having  recovered  a  judgment  againft  the 
plaintiff,  in  error,  in  the  Court  of  Common  Picas,  the  latter 
brought  a  writ  of  error,  which  was  duly  iffued,  allowed,  and 
ferved.  Afterwards  the  defendant,  in  error,  became  a  bankrupt, 
and  his  affignees  fued  out  a  fc'iri  facias  quare  executionem  nortt 
reciting  the  recovery  below,  and  the  writ  of  error. 

Bullet;  J.,  "  The  fcire  facias  is  wrong  either  way.  Firfl,  as 
a  fcire  facias  quare  executionem  non,  becaufe  it  appears  from  the 
recital,  that  a  writ  of  error  is  depending  ;  and,  Secondly,  as  a 
fcire  facias  to  compel  an  aflignment  of  errors,  it  is  likewife 
wrong,  even  fuppofing  it  did  not  take  notice  of  the  writ  of 
error  depending  •,  becaufe  there  has  been  a  proceeding  fince  the 
judgment.  And  the  rule  is,  that  the  affignees  cannot  make  them- 
felves  parties  to  the  record  in  any  intermediate  ftage  of  the  pro- 
ceeding, but  it  muft  be  immediately  after  judgment,  though  an 
interlocutory  judgment  is  fufficicnt  for  that  purpofe.  Here  the 
affignees  fhould  have  gone  on  with  the  writ  of  error  in  the  bank 
rupt's  name  till  judgment.  Therefore  the  fcire  facias  muft  be 
^uafhed. 


7.  Of  Payments,  &c.  made  to  or  by  a  Bankrupt 
When  Proiecled. 

The  legal  effect  of  an  a£t.  of  bankruptcy  committed  by  a  trader1; 
is  to  put  it  in  the  power  of  the  commiffioners  to  diveit  the  property 
of  the  bankrupt  by  relation,  which  may  go  back  to  a  great 
length  of  time,  and  avoid  all  ads  done  by  the  bankrupt,  without 
regard  to  the  fairnefs  or  fraud  of  them.  So  that  a  fale  of  goods 
by  the  bankrupt,   after  the   a£t  of  bankruptcy  committed,  is  a 

(2)  1  Term  Rep.  463.     Set  alfo  Waughv.  Auften,  3  Term  Rep,  437. 
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falc  of  the  aflignees'  property,  for  which  they  may  maintain 
trover  or  affumpjit.*  And  it  is  the  fame  as  to  the  payment  of  mo- 
ney ;  but  the  rigour  of  this  rule  has  been  relaxed  by  the  legiila- 
ture.  For  by  the  flat,  i  Jac.  i.  c.  15.  f.  14-  it  is  enacted,  "That 
no  debtor  of  the  bankrupt  be  hereby  endangered  for  the  pay- 
ment of  his  or  their  debt,  truly  and  bond  fide,  to  any  fuch  bank- 
rupt, before  fuch  time  as  he  mall  underitand  or  know  that  he  is 
become  a  bankrupt." 

And  by  the  ftat.  19  Geo.  II.  c.  32.  after  reciting  "  Whereas 
many  perfons  within  the  defcription  of,  and  liable  to  the  ftatutes 
concerning    bankrupts,  frequently   commit   fecret  acts   of  bank- 
ruptcy unknown  to  their  creditors  and'  other  perfons,    with  whom 
in  the   courfe  of  trade,  they  have  dealings  and  tranfadtions ;  and 
after  the  committing  thereof,  continue   to  appear  publicly,   and 
carry  on    their   trade    and    dealings,    by  buying  and    felling    of 
goods    and  merchandizes,   drawing,   accepting,    and    negotiating 
bills  of  exchange,  and  paying  and  receiving   money  on  account 
thereof,  in    the  ufual  way  of   trade,   and  in  the  fame  open  and 
public    manner,   as    if   they  were   folvent  perfons,  and   had  not 
become  bankrupts  :    and  whereas    the   permitting  fuch  fecret  adls 
of  bankruptcy  to   avoid  and  defeat   payment,   really  and  bond  fide 
made  in    the   cafes,    and   under    the    circumftances  above-men- 
tioned, where  the  perfons   receiving  the  fame  had  not  notice  of, 
or  were  privy  to  fuch  perfons  having  committed  any  act  of  bank- 
ruptcy, will  be  a   great  difepuragement  to    trade  and  commerce, 
and  a  prejudice  to  credit  in   general :    it  is  enacted,   that  no  per- 
fon  who   is,  or  (hall  be   really    and  bond  fide,  a   creditor  of  any- 
bankrupt,    for  or  in  re  f peel:  of  goods   really  and  bond  fide  fold  to 
fuch  bankrupt,   or  for  or  in  refpect  of  any  bill  or  bills  of  exchange 
really  and  bond  fide  drawn,  negotiated,  or  accepted  by  fuch  bank- 
rupt, in  the  ufual  or   ordinary  courfe  of  trade  and  dealing,    mall 
be  liable    to   refund  or  repay  to  the  affignee  or  aflignees  of  fuch 
bankrupt's  efl ate,   any  money,  which    before    the   fuing  forth  of 
fuch    commiflion,    was  really  and  bond  fide,   and  in  the  ufaal  and 
ordinary  courfe   of  trade  and  dealing  received  by  fuch  perfon  of 
any  fuch  bankrupt,   before   fuch  time  as  the  perfon  receiving  the 
fame  fhail  know,   understand,  or  have  notice,  that  he  is  become  a 
bankrupt,  or  that  he  is  in  infolvent  circumftances." 

*  Vide  Co.  Blp.  Laws,  571, 

And 
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And  by  the  (tatute  46  Geo.  3.  c.  135.,  reciting  u  whereas  great 
inconveniences  and  injuftice  have  been  occafioned  by  reafon 
of  the  fair  and  hone  ft  dealings  and  tranfaclions  of  ami  with  traders 
being  defeated  by  fccret,acts  of  bankruptcy,  in  cafes  not  already 
provided  for,  or  not  fufliciently  provided  for  by  lav/  :  for  remedy 
thereof,  be  it  enacted,  that  in'all  cafes  of  commiflions  of  bankrupt 
hereafter  to  be  ifTued,  all  convey  !.xes,  by  all  payments  by  and  to, 
and-all  contracts  and  other  dealings  and  tranfaclions,  by  and  with 
any  bankrupt  bona  fid-:  made  or  entered  into,  more  than  two  calen* 
dar  months  before  the  date  of  fuch  commifiion,  fhall,  notwithstand- 
ing any  prior  act  of  bankruptcy  committed  by  fuch  bankrupt,  be 
good  and  effectual,  to  all  intents  and  purpofes  whatfoever,  in  like 
manner  as  if  no  fuch  prior  act  of  bankruptcy  had  been  committed, 
provided  the  perfon  or  perfons  fo  dealing  with  fuch  bankrupt  had 
not  at  the  time  of  fuch  conveyance,  payment,  contract,  deal- 
ing, or  tranfacYicn,  any  notice  of  any  prior  aft  of  bankruptcy  by 
fuch  bankrupt  committed,  or  that  he  was  infolvent,  or  had 
flopped  payment." 

By  feci  ion  the  fecond,  it  is  further  enaded,  "  that  in  all  cafes 
of  commiflions  of  bankrupt  hereafter  to  be  ifTued,  all  and  every 
perfon  and  perfons  with  whom  the  bankrupt  fhall  have  really  and 
bona  fide  contrail  ed  any  debt  or  debts  before  the  date  and  fuing 
forth  of  fuch  commiflion,  which,  if  contracted  before  any  act  of 
bankruptcy  committed,  might  have  been  proved  under  fuch  com- 
miflion, fhall,  notwithstanding  any  prior  a£t  of  bankruptcy  may 
have  been  committed  by  the  bankrupt,  be  admitted  to  prove  fuch 
debt  or  debts,  and  to  ftand  and  be  a  creditor  under  fuch  commif- 
fion,  to  all  intents  and  purpofes  whatever,  in  like  manner  as  if  no 
fuch  prior  act  of  bankruptcy  had  been  committed  by  fuch  bank- 
rupt ;  provided  fuch  creditor  or  creditors  had  not,  at  the  time  of 
fuch  debt  or  debts  being  contracted,  any  notice  of  any  prior  act 
of  bankruptcy  by  fuch  bankrupt  committed." 

By  lection  the  third,  it  is  alfo  enacted,  "that  in  all  cafes  in  which, 
under  commiflions  of  bankrupt  hereafter  to  be  ifTued,  it  fhall  ap- 
pear that  there  has  been  mutual  credit  given  by  the  [bankrupt  and 
any  other  perfon,  or  mutual  debts  between  the  bankrupt  and  any 
other  perfon,  one  debt  or  demand  may  be  fet  offagaim't  another,  not- 
withstanding any  prior  a£t  of  bankruptcy  committed  by  fuch  bank- 
rupt before  the  credit  was  given  to,  or  the  debt  was  contracted  by 
fuch  bankrupt,  in.like  manner  as  if  no  fuch  prior  act  of  bankruptcy 
had  been  committed,  provided  fuch  credit  was  given  to  the  bank- 

F  f  2  rupt 


45 6  Of  Bankrupts  and  their  Affignees,  [Part  II. 

rupt  two  calendar  months  before  the  date  and  fuing  forth  of 
fuch  commiflion,  and  provided  the  perfon  claiming  the  benefit 
of  fuch  fet-off  had  not,  at  the  time  of  giving  fuch  credit,  any  no- 
tice of  any  prior  act  of  bankruptcy  by  fuch  bankrupt  committed, 
or  that  he  was  infolvent,  or  had  flopped  payment :  provided  al- 
ways, that  the  iffuing  of  a  commiflion  of  bankrupt  againft  fuch 
bankrupt,  although  fuch  commiflion  fhall  afterwards  be  fuper- 
feded,  or  the  ftriking  of  a  docket  for  the  purpofe  of  iffuing  a  com- 
miflion againft  fuch  bankrupt,  whether  any  commiflion  fhall  have 
actually  iflued  thereupon  or  not,  fhall  be  deemed  notice  of  a  prior 
acl  of  bankruptcy  for  the  purpofes  of  this  act,  if  it  fhall  appear 
that  an  act  of  bankruptcy  had  been  actually  committed  at  the 
time  of  iffuing  fuch  commiflion,  or  ftriking  fuch  docket." 

By  the  4th  fection  it  is  enacted,  <f  that  all  perfons  againft  whom 
any  commiflion  of  bankrupt  fhall  hereafter  iffue,  and  who  fhall  be 
duly  found  bankrupt  under  the  fame,  fhall,  upon  obtaining  his, 
her,  or  their  certificate,  be  difcharged  of  and  from  all  debts 
by  this  act  made  proveable  under  fuch  commiflion,  and  fhall  have 
the  benefit  of  the  feveral  ftatutes  now  in  force  againft  bankrupts, 
in  like  manner,  to  all  intents  and  purpofes,  as  if  fuch  fecret  acts 
of  bankruptcy  had  not  been  committed  prior  to  the  contracting 
of  fuch  debts." 

And  by  the  laft  fection  of  the  act,  it  is  enacted,  "  that  no  com- 
miflion of  bankrupt  that  fhajl  be  hereafter  iflued,  fhall  be  avoided 
or  defeated  by  reafon  of  any  act  of  bankruptcy  having  been  com- 
mitted by  the  perfon,  or  any  of  the  perfons  againft  whom  fuch 
commiflion  fhall  have  iflued,  prior  to  the  contracting  the  debt  of 
the  creditor,  or  any  of  the  creditors,  upon  whofe  petition  fuch  com- 
miffion  fhall  have  iffued,  if  fuch  petitioning  creditor  had  not  any 
notice  of  fuch  act  of  bankruptcy  at  the  time  when  the  debt  to  him 
was  contracted  ;  but  that  fuch  commiflion  of  bankrupt,  and  all 
the  proceedings  under  the  fame,  fhaii  be  valid  and  effectual, 
to  all  intents  and  purpofes,  notwithftanding  that  fuch  prior  act 
or  acts  of  bankruptcy  fhall  have  been  committed  by  fuch  bank- 
rupt." 

Upon  this  latter  ftatute  no  cafe  has  arifen  in  any  of  our  courts ; 
but  on  the  two  former  acts  the  following  determinations  have 
been  made  : 

In 
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In  the  cafe  cf  Wilhins  and  another,  affignees  of  Cann,  a  bank- 
rupt, v.  Cafey(r),  which  was  an  action  of  ejfumpftt,  as  well  for 
money  had  and  received  by  the  defendant,  to  and  for  the  ufe  of  the 
plaintiffs,  as  afTignees  of  Thomas  Cann,  after  he  became  bankrupt, 
asalfoforthe  ufe  of  Cann  before  he  became  a  bankrupt.  On  the 
trial  of  thecaufe  a  verdict  was  taken  for  the  defendant,  fnbject  to 
the  opinion  of  the  Court  of  Kings  Bench,  on  the  following  cafe  : 
"  Cann  was  a  clothier,  and  the  defendant  his  factor  in  London  ; 
and  their  courfe  of  trade  was  this  *  Cann  configned  goods  to  the 
defendant,  which  were  fold  by  him,  and  he  received  5  per  cent. 
commiffion,  taking  on  himfelf  the  riik  of  the  debts.  Goods  to 
the  amount  of  222/.  18/.  had,  previous  to  the  ad  of  bankruptcy, 
been  fo  configned  to  the  defendant,  and  fold  by  him  ;  and  he  was 
indebted  to  Cann  to  that  amount.  On  the  2  ill  of  February,  j  794, 
Cann  committed  an  act.  of  bankruptcy,  on  which  the  commifhon 
iflued,  by  leaving  his  dwelling-houfe  at  Rodborough,  in  the  county 
of  Gloucefer,  to  which  he  never  returned.  On  the  22d  of  February 
he  arrived  in  London,  and  on  the  fame  day  called  on  the  defendant, 
at  his  own  houfe,  in  the  Old  Change,  and,  after  informing  him  that 
he  wanted  to  pay  for  a  quantity  of  wool  which  he  had  bargained 
for  in  the  country,  requeued  th<  defendant  to  furnifh  him  with 
bills  for  the  amount  of  the  g  ods  i'o  fold  by  him,  as  factor,  and  for 
which  th&defcndant  then  hood  indebced.  The  defendant  there- 
upon accepted  bills  of  exchange,  which  Cann  then  drew,  payable 
to  his  own  order,  at  two,  three,  four,  five,  and  fix  months  after 
date,  and  indorfed  in  blank  by  him,  to  tre  amount  of  208/.  12/. 
and  alfo  delivered  to  him  one  other  bill,  dated  2 2d  of  February, 
1794,  drawn  by  the  defendant,  and  payable  to  one  Terry,  for 
14/.  6s.,  making  togetvvr  the  fum  of  222/.  12/.  the  whole  balance 
due  to  Cant:  from  the  defendant,  but  for  which  no  receipt  or  ac- 
knowledgment w  given.  7hefe  bills  wire  difchargedby  the  defend- 
ant as  they  became  due." 

The  Court  were  of  opinion  that  this  payment  was  protected  by 
the  flat.  1  Jac.  1.  c.  15.  f.  14. 

Lord  Kenyon,  Ch.  J.  faid,  "  This  is  as  clear  a  cafe  as  can  be 
flated.  If  we  had  an  election  given  us  for  the  firfl  time  to  put 
either  a  rigid  or  a  liberal  conflruclion  on  the  ftatute  of  James,  \ 
{hould  not  hefitate  to  fay  that  we  ought  to  put  a  liberal  conltruction 
upon  it ;  for  the  object  of  it   was  to  protect  certain  payments 

(r)   7  Term  Rep.  711. 
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3e  to  a  bankrupt,  that  common  fenfe  and  juftice  required  mould 

•  d  valid  payments,    and  in  this  inftance  to  correct  the 

f  the  bankrupt   laws.     Now  if  the  defendant  had   given 

,t  goods  in  exchange  for  thefe  at  the  time,  that  would  have 

ueen  a  payment  to  all  intents  and  purpofes,  though  not  made  in 

monies  numbered  :  and   it  has  always  been  holden  that  giving  a 

bid  of  exchange   is  deemed  a  payment  in  fatisfattion,  provided 

the  bill  be  piid  when  due." 

Upon  the  flat.  19  Geo.  II.  c.  32.  it  has  been  determined  that 
where  the  holder  of  a  bill  of  exchange  gives  time  to  the  ac- 
cepter, on  a  promife  to  pay  intereft  •,  and,  after  a  fecret  aft  of 
bankruptcy  of  the  latter,  the  holder,  without  knowing  of  the 
bankruptcy,  receives  the  amount  of  the  bill,  with  intereft,  from 
the  bankrupt,  fuch  payment  is  not  protected  by  that  ftatute. 

Thus,    in  the   cafe  of  Vernon  and  others,  affignees  of  Tyler,   a 
bankrupt,  v.  Hall,  (s),  which  was  an  action  brought  by  the  af- 
fignees, to  recover  570/.   paid  by  the  bankrupt  to  the  defendant, 
after  the  bankruptcy.     The  act  of  bankruptcy  was  proved  on  the 
2d    of  May,  178;  •,  but  it  was  unknown  to  the  defendant,  as  well 
as  to  feveral  of  her  other  creditors  at  that  time.     Two   months 
prior  to  the  bankruptcy,  the  defendant  fold  an  etlatc  to  one  liter- 
fon,  who,  in  order  to  pay  for  it,  had  drawn  a  bill  of  exchange  to 
that  amount  on  the  bankrupt,  in  favour  of  the  defendant,  payable 
the  7th  of  February,  in  the  fame  year.     When  it  became  due,  the 
defendant  applied  for  it,  and  was  told  that  it  was  not  convenient 
•at  that  time  to  pay  ;  but  if  he   would  permit  it  to  remain  in  the 
bankrupt's  hands,  (he  would  allow  him  intereft  on  it.     To  this 
he  afiented,  and  on  the  2 2d  of  May,  1785,  applied  for  payment, 
which  he  received,  without  knowing  of  the  bankruptcy. 

It  was  contended  that  the  payment  of  the  bill  was  made  in  the 
ordinary  courfe  of  buCnefs,  and  was  therefore  protected  by  the 
(lat.  19  Geo   2.  c.  32. 

But  the  Court  were  clearly  of  opinion  that  it  was  not  fuch  a 
payment,  in  the  ordinary  courfe  of  buunefs,  as  came  within  the 
provifion  of  that  ftatute ;  for  they  confidered  the  transaction, 
|S  a  lean  of  money  at  intereft,  which  became  a  debt. 


(„-)  2  Term  Rep-  £. 
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So,  in  the  cafe  of  Bradley  and  another,  aflignees  of  T.  Bradley, 
a  bankrupt,  v.  Clark  (r),  which  was  alfo  an  action  of  affumpjit  for 
money  had  and  received.  The  facts  v/ere  thefc:  T.  Bradley  bc'xng 
indebted  to  the  defendant,  as  a  common  carrier,  in  the  fum  of 
44/.  for  carriage  of  goods  belonging  to  T.  Bradley,  and  in  which  lie 
dealt  in  the  way  of  his  trade,  the  defendant,  on  the  24th  of  Novem- 
ber, 1 791,  caufed  T.  Bradley  to  be  arretted  for  fuch  debt,  who 
thereupon  paid  the  fame  to  the  defendant,  the  defendant  not  then 
knowing  that  T.  Bradley  had  committed  any  act  of  banktuptcy, 
01  was  in  infolvent  circumitanccs.  An  act  of  bankruptcy  had, 
however,  been  committed  by  T.  Bradlty, on  the  :7th  of  Noveiubert 
1791,  and  a  commiflion  of  bankrupt  was  thereupon  afterwards 
iflued  againft  him  on  the  23d  of  December  following  :  and  it  did 
not  appear  that  he  had  carried  on  any  trade  after  he  had  commit- 
ted the  faid  act  of  bankruptcy. 

The  Court  determined  that  this  cafe  did  not  fall  within  the  flat. 
19  Geo.  II.  c.  32.  and  therefore  judgment  was  given  fcr  the 
plaintiffs. 

Lord  Kenyon,  Ch.  J.  faid,  "  In  this  cafe  we  are  called  upon  to 
put  a  conftrudtion  on  the  ftatute  19  Geo.  II.,  and  as  it  is  a  re- 
medial law,  I  think  we  fhould  give  effect  to  it  as  far  as  the  words 
of  the  act  warrant.  But  it  is  clear  that  the  legiflature  did  not  mean 
to  extend  this  remedy  to  all  cafes  :  had  fuch  been  their  intention, 
they  would  have  faid  fo  in  exprefs  terms ;  inftead  of  which 
they  have  chofen  to  ufe  particular  words,  and  to  confine  the 
remedy  to  particular  cafes.  The  ftatute  only  extends  to  two 
cafes  ;  of  which  this  is  neither.  Whether  or  not  it  would  have 
been  wife  to  have  extended  this  provifion  to  all  cafes,  I  will  not 
prefume  to  determine,  though  I  cannot  refrain  from  obferving 
that  had  that  been  the  cafe,  all  the  property  of  a  bankrupt  might 
be  conveyed  to  one  creditor,  to  the  exclufion  of  the  reft.  In  de- 
termining on  this  act  of  parliament,  it  is  fufheient  to  fay  that  this 
cafe  is  not  within  the  words,  nor  (as  far  as  I  can  collect,)  the 
intention  of  the  act ;  though  had  it  clearly  and  indifputably  ap- 
peared to  have  come  within  the  meaning  of  the  act,  I  fhould 
have  been  inclined  to  have  extended  it  to  this  cafe." 

Bulltfy  J.  faid,  "  On  this  ftatute  the  cafe  of  Vernon  v.  Hall(u), 
is  decifive.     There  the  bill   of  exchange  had  been  drawn  on  the 

(/)  5   Term  Rep.  197.  («)  Jnte  .y$S. 
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bankrupt,  who,  when  it  became  due,  requefbsd  time  of  the  holder 
(the  defendant),  faying,  it  was  not  convenient  to  her  to  pay  it  at 
that  time,  but  promifmg  to  pay  intereft  for  it,  if  he  would  permit 
it  to  remain  in  her  hands  ;  and  after,  and  without  knowing  of  the 
bankruptcy,  the  defendant  received  the  amount  of  it  :  but  though 
the  debt  continued  due  under  the  bill,  the  Court  faid  it  was  not  a 
cafe  within  the  ftatute  •,  for  when  the  defendant  agreed  to  let  the 
money  remain  at  intereft,  it  became  a  loan  of  fo  much   to   the 
bankrupt.     Now  that  is  a  much  (tronger  cafe  than  the   prefent ; 
becaufe  there  the  debt  originally  arofe  en  a  bill  of  exchange  in  the 
courfe  of  trade.     With  regard  to  the  conftruction  of  ftatutes,  acr 
cording  to  the  intention  of  the  legifiature,  we  muft  remember  that 
there  is  an  effential  difference  between  the  expounding  of  modern 
and  ancient  a&s   of  parliament.     In   early  times  the   legifiature 
ufed  (and  I  believe  it  was  a  wife  ccurfe  to  take),  to  pafs  laws  in 
general  and  in  few  terms :  they  were  left  to  the  courts  of  law  to 
be  conftrued  fo  as  to  reach  all  the  cafes  within  the  mifchief  to 
be  remedied.     But  in  modern  times  great  care  has  been  taken  to 
mention  the  particular  cafes  in  the  contemplation  of  the  legifia- 
ture, and  therefore  the  courts  are  not  permitted  to  take  the  fame 
liberty  in  conftruing  them  as  they  did  in  expounding  the  ancient 
ftatutes. " 

So,  in  the  cafe  of  Plnherion  and  others,  affignees  of  Gale,  a  bank- 
rupt, v.    Marjhall  (u),  which  was  alfo  an   action  of  ajfumpftt,   for 
money  had  and  received  to  the  ufe  of  the  plaintiffs,  as  affignees  of 
Gale,  and  the  circumftances  were  as  follow:    At  the  fittings  af- 
ter Hilary  term,  1793,  Marjhall,  who  was  a  fhip-owner,  recovered 
a  verdict  againft  Gale,   who  was  a  merchant,   in  an  action  on  a 
c   .irter  party,  for  428/.    1  is.  lid.     Early  in  the  month  of  April, 
in  the  fame  year,  Gale  committed  an  a£t  of  bankruptcy  ,  after- 
wards, Marjhall  having  had  no  notice  of  the  bankruptcy,  was  re- 
quelled  by  Gale   to  give  him   time  for  the  payment  of  theofum 
recovered   by  the    verdict,    inftead    of  immediately  entering  up 
mdament,  and  taking  out  execution.     To  this  Mat/had  contented, 
on  receiving  a  bill  of  exchange,  drawn  by  Gale,  in  his  favour,  on 
one  Toungbujband,  who  was  a  debtor  of  Galesh   for  that  fum,  at 
four  months  after  date,  and  on  payment  of  the  cofts  to  the  attor- 
ney.    "When  the  bill  became  due,  it  was  paid  by  Tounghujhand^ 

(«)  2  H,  BU  334. 
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by  another  bill  drawn  on  Sir  James  Efdaile  and  Co.,  the  amount 
of  which,  together  with  the  cofts,  this  action  was  brought  to 
recover. 

The  Court  held,  that  this  payment  was  not  protected  by  the  flat. 
19  Geo.  II.  c.  32.  They  faid  the  authorities  of  Vernoni.  Hull \<w) 
and  Bradley  v.  Clark  (x)  were  decifive  of  the  point  in  difpute,  par- 
ticularly the  former,  where,  as  well  as  in  this  inftance,  a  perfonal 
credit  was  given  to  the  bankrupt ;  that  if  the  payment  by  the 
bankrupt,  in  thofe  cafes,  could  not  be  fupported,  neither  could  it 
be  in  the  prefent. 

So,  (y)  where  a  trader,  fubfequent  to  an  aft  of  bankruptcy, 
being  arrefted  and  detained  in  prifon  at  the  fuit  of  fcveral  cre- 
ditors, fent  for  all  his  creditors  but  one,  and  paid  their  debts  in 
full:  but  no  other  circumftance occurred  <rom  which  it  could  be 
prefumed  that  they  knew  of  his  bankruptcy,  or  infolvency :  it 
was  determined  that  fuch  payments  were  not  protected  by  the 
19  Geo.  II.  c.  32. 

But  it  has  been  decided  that  payment  of  a  bill  of  exchange  to  a 
creditor  under  an  arreft,  after  a  fecret  act  of  bankruptcy,  is  pro- 
tected by  the  above  ftatute. 

Thus,  in  the  cafe  of  Ciwand  others,  affignees  of  Emmott  a  bank- 
rupt v.  Morgan,  (z)  which  was  an  action  of  ajjumpfit  for  money- 
had  and  received  to  theufe  of  the  plaintiff's.  The  commiilion 
was  dated  the  14th  of  Auguft,  1799.  The  aft.  of  bankruptcy  was 
the  lying  in  prifon  hereafter  ftated.  Emmoti  was  arrefted  at  the 
fuit  of  one  Dixon  on  the  31ft  of  Oclober,  1798,  and  committed 
to  the  Fleet  on  that  arreft  on  the  6th  of  November.  He  re- 
mained in  the  Fleet,  on  that  account,  till  the  16th  of  February^ 
1799,  wnen  ne  was  difcharged.  Emmott  had  a  partner  named 
Bray,  who  was  abroad  before  he  went  to  the  Fleet  ;  the  part- 
nerfhip  was  indebted  to  Morgan,  the  defendant,  in  the  fum  of 
44/.  1 3/.  gd.  on  a  bill  of  exchange  accepted  by  Emmztt  and  Bray, 
on  the  partnerfhip  account.  The  bill  not  being  paid,  Morgan 
proceeded  by  original  againft  Emmott  and  Bray,  for  the  purpoie 
of   outlawing  Bray,   on   the    14th   of   November,  1798,    and   em- 

(w)   Ante  438.  (.v)  Ante  439.  (y)   Southey  and  another 

-.  Butler,  3  Bos  iif  Pul.  237. 

(z)  2  Bos.  (3  Pul.  398.  See  alfo  Holmes  v.  Wennington,  2  Bos.  Iff 
Pul.  399.  tt.a.  S.  P.  i>ed  Vide  7  Eajl  Rep.  160. 
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ployed  a  fncriff's  officer  to  arreft  Emmott^  who  could  not  find 
him.  An  alias  was  taken  out,  and  the  {heriff's  officers  went  to 
his  houfe,  and  was  told  he  was  in  the  country.  He  afterwards 
met  with  him  at,  his  houfe,  and  arretted  him  at  the  fuit  of  Morgan, 
on  23d  of  February,  1799*  He  told  the  officer  he  was  juft 
returned  from  Port/mouth.  Emmott  immediately  paid  Morgan' a 
attorney  the  44/.  13J.  <)d.  and  \l.  5/.  for  intereft  which  was  paid 
over  to  Morgan.  Neither  Morgan,  nor  any  one  concerned  for 
him  perfonally  knew  that  Emmott  had  been  in  the  Fleet,  had  com- 
mitted an  act  of  bankruptcy,  or  that  he  was  in  infolvent  cir- 
cumftances. 

The  Judges,  (a)  not  being  unanimous,  delivered  their  opinions 
feriatim  as  follow  : 

Chambre,  J.  «  The  only  queftion  in  this  cafe  is,  whether  the 
payment  of  the  money  for  which  the  action  is  brought,  and 
which  was  made  by  the  bankrupt  to  the  defendant  after  an  act  of 
bankruptcy,  and  under  the  circumftances  ftated  in  the  cafe,  is  a 
payment  protected  by  the  ftat.  19  Geo.  II.  c.  32.  f.  1.  or  not  ?  I 
am  of  opinion,  that  the  payment  is  not  protected  by  the  ftatute.  I 
(hould  have  given  this  opinion  with  much  more  fatisfaction  to 
myfelf  if  it  had  been  fortified  by  thofe  of  the  reft  of  the  court; 
but  I  ftand  fingle  in  my  opinion  here,  both  my  brothers  thinking 
differently  from  me  upon  the  fubject,  and  I  am  alfo  oppofed  by 
the  authority  of  a  determination  of  the  Court  of  Exchequer, 
which  (though  there  are  material  circumftances  in  the  prefent 
cafe  which  did  not  occur  in  that)  is  a  cafe  in  point,  as  to  the 
general  queftion  of  a  payment  under  an  arreft  being  protected  by 
the  ftatute.  That  decifion  too  is  ftrengthened  by,  and,  in  a  con- 
fiderable  degree,  founded  upon  a  determination  of  Lord  Lough- 
borough at  Ni/i  Pruts,  which  I  learn  from  my  brother  Heath,  was 
confirmed  in  this  court.  I  find  from  fome  notes,  I  have  procured 
of  what  was  faid  by  the  court  at  Nifi  Prius,  that  a  writ,  in  that 
cafe,  had  been  fued  out,  but  whether  the  party  was  arretted  I  do 
not  know.  I  fuppofehe  was.  I  am  fenfible  of  the  weight  of  thefe 
authorities,  and  of  the  refpect  that  is  due  to  them,  though  there 
are  diflinguifhing  circumftances  in  the  prefent  cafe,  but  if  it  was 
right  to  extend  the  act  fc  far  as  is  done  in  thofe  cafes  I  do  not 

(a)  Heath,  Rooke,  andChambre.  Lord  JLldon  ivas  not  in  court  during 
iht  argument j  and  thsrefors  did  not  deliver  any  opinion  upon  the  cafe. 
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know  what  diftinction  is  to  be  relied  on  ;  I  feel  myfelf  there- 
fore under  the  neceiTity  of  inquiring  into  the  foundation  of  thofe 
decifions.  I  do  it  with  the  utmofl  diftruft  of  my  own  judgment, 
but  if  I  find  no  ambiguity  in  the  act,  and  think  (however  er- 
roneoufly)  that  the  act  has  not  been  expounded  but  contradicted, 
I  feel   it   my  duty  to  adhere  to  the  authority  of  the  ftatute. 

Before  the  palling  of  this  act  I  take  the  law  to  have  been  clearly 
fettled,  and  fo  the  act  itfelf  fuppofes,  that  when  an  aft  of  bank- 
ruptcy had  been  committed,  and  a  commiflion  iffued  in  confe- 
quence  of  it,  the  property  of  the  bankrupt  was  by  relation  fo 
veiled  in  the  affignees,  that  any  difpofition  of  it  by  the  bankrupt, 
after  the  act  of  bankruptcy  was  void  as  againft  the  creditors  how- 
ever fairly  fuch  difpofition  was  made,  and  without  any  regard  to 
its  being  a  voluntary  or  compulfory  payment.  Payments  to  a  bank- 
rupt (land  upon  a  very  different  footing  ;  and  with  reafon.  Even 
after  notice  of  the  act  of  bankruptcy  the  payment  may  be  good, 
if  made  under  legal  compulfion,  for  an  act  of  bankruptcy  is  no 
defence  againft  the  action  of  the  perfon  who  commits  it,  unlefs 
a  commiflion  is  taken  out  againft  him,  and  it  is  not  the  fault  of 
the  bankrupt's  debtor  if  the  delay  of  the  creditors  in  fuing  out 
the  commiflion  deprives  him  of  his  defence  ;  he  ought  not  to 
increafe  the  fund  by  paying  his  debt  twice  over.  But  compulfion 
againft  the  bankrupt,  however  it  may  operate  in  protecting  pay- 
ments before  the  act  of  bankruptcy,  while  the  property  is  in  the 
bankrupt  himfelf,  (and  which  it  does  by  excluding  the  imputa- 
tion of  fraud,)  can  have  no  effect  in  protecting  payments  after 
the  act  of  bankruptcy.  The  bankrupt  himfelf  does  not  fuffer 
by  the  compulfion,  and  the  compelling  creditor  has  only  to  refufe 
what  he  ought  not  to  have  taken,  and  come  in  for  his  fhare,  in 
common  with  the  other  creditors.  The  queftion  therefore  mull 
turn  upon  the  operation  of  the  ftatute,  and  we  are  only  to  fee 
whether  the  payment  on  which  the  prefent  queftion  arifes  is 
there  defcribed.  The  recital  of  the  ftatute  is  not  immaterial,  it 
dates  the  frequent  commiflion  of  fecret  acts  of  bankruptcy  un- 
known to  creditors,  and  others  with  whom  the  bankrupts  have 
dealings  in  trade,  and  their  continuing  afterwards  to  appear 
publicly,  and  carry  on  their  trade  and  dealing,  by  buying  and 
felling,  drawing,  accepting,  and  negotiating  bills,  and  paying  and 
receiving  money  on  account  thereof  in  the  ufual  way  of  trade,  and 
in  the  fame  open  and  public  manner  as  if  they  were  folvent 
perfons.  It  then  recites  the  difcouragement  to  trade,  and  preju- 
dice 
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dice  to  credit,  from  permitting  payments  to   be   defeated  in  the 
cafes,  and  under  the  circumftances  above-mentioned  ;    and  enacts 
that  no  perfon,  who  is    or  fhall  be  really  and  bona  fide  a  creditor  of 
any  bankrupt  for  or  in  refpect  of  goods  really  and  bona  fide  fold 
to    fuch    bankrupt,   or  for   or  in  refpect  of  any  bill  or   bills  of 
exchange  really  and  bond  fide  drawn,   negotiated   or  accepted  by 
fuch  bankrupt    in  the  ufuai  and  ordinary  courfe   of  trade    and 
dealing,    fhall    be  liable  to   refund    or  repay  to   the  affignee   or 
affignees  of  fuch  bankrupt's  eltate,    any  money  which  before  the 
fuing  forth  fuch  commiffion  was  really  and  bond  fide,  and  in  the 
ufual    and  ordinary  courfe  of  trade  and  dealing  received  by  fuch 
perfon  of  any  fuch  bankrupt,    before  fuch  time  as  the  perfon  re- 
ceiving the  fame,  fhall  know,   underftand  or  have  notice  that  he  is 
become  a  bankrupt,  and  that  he  is  in  infolvent  circumftances.  The 
nature  of  the  debt  in  the  cafe  before  the  court  is  not  denied  to  be 
fuch  as  the  ftatute    defcribes,  but  is  the  mode  of  payment  fuch 
as  the   ftatute  requires  ?     The  debt  has  been  really  paid.     It  is 
ftated  (and  fo  we   muft  take  the  fact  to  be,   though  I   think  the 
circumftances  would  have  warranted  a  contrary  conclufion)    to 
have  been  paid  without  the  defendant's  knowledge  of  bankruptcy 
or  infolvency  ;  but  that  is  not  all   that  the  ftatute  requires.     It  is 
further  required,  to  be  the  ufual  and  ordinary  courfe  of  trade  and 
dealing,  and  on  thofe  words  the  question,  or,    at  lead,  my  diffi- 
culty arifes.     I  have  endeavoured  to  obtain   an  account  of  the 
two   authorities  wherein  a  payment  under  an  arreft  has  been  held 
to  be  protected,   and   to  my  great  difappointment  I  find  little  or 
no  argument  applied  to   the  very  important  words  I  have  laft  al- 
luded   to,    but    a   good    deal  to    a    circumftance   on   which    the 
ftatute  is  totally  filent,    namely,   a  compulfive   payment,   which 
was  undoubtedly  bad  before  the  act.     In  the  cafe   at  Nifi  Prius, 
the  queftion   is  confidered  as  a  queftion    of  notice  of  infolvency, 
and   what  is  prefumptive  evidence  of   fuch  notice,  or  ofcollufive 
payments  and  preferences.     It  is  faid,    that  a   knowledge  of  the 
debtor's  being  poor,    or  in  failing  circumftances  would  not  vitiate 
the  payment,   and    that  compulfive  payments  were  meant  by  the 
a£t  to  be  protected.     They  are  protected  before  the  a£t  of  bank- 
ruptcy, but  the  a<5t  of  Parliament,   I  think,  -has  no  view  whatever 
to  compulfive  payments,  either  before  or  fubfequent  to -the  a£l  of 
bankruptcy.     The  argument  of  the  Court  of  Exchequer,   though 
cxpre fling  great  doubts  on  the   fubject,  difpofes  of  the  language 
of  the  act,  on   which   the  queftion  arifes,   in   a  way  that  would 
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folve  every  difficulty  in  every  cafe;  it  cuts  the  knot  at  once.  It 
is  faid  to  be  eafy  to  afcertain  what  is  a  debt  contracted  in  the 
courfe  of  trade,  and  therefore  the  decifion  in  Vernon  v.  Halt  [b) 
is  approved  of,  but  as  to  payments  in  the  ufual  and  ordinary 
courfe  of  trade  and  dealing,  it  is  faid  to  be  difficult  to  draw  the 
line.  Then  an  inaccurate  definition  of  fuch  payments,  fuppofed 
to  have  been  ufed  in  argument  by  the  counfel,  is  controverted, 
and  we  hear  no  more  of  thofe  words,  or  of  any  conitruction  of 
them,  they  are  in  effect  expunged  from  the  ftatute,  and  what 
follows  amounts  only  to  this,  that  the  circumftance  of  an  arreft, 
can  only  be  ufe  as  evidence  to  be  left  to  a  jury,  of  notice  of 
infolvency,  and  that  if  not  evidence  of  fuch  notice  it  is  nothing 
but  diligence  to  get  payment,  a  means  to  quicken  the  payment, 
which  ought  not  to  defeat  it,  and  that  it  is  fuflicient  that  there 
is  no  improper  motive  on  either  fide.  As  to  the  difficulty  of 
defining  what  are  payments  in  the  ufual  and  ordinary  courfe 
of  trade  and  dealing,  without  feeling  much  of  that  difficulty  it 
may  be  fuflicient  for  me  to  fay,  that  it  is  not  neceffary  in  decid- 
ing one  cafe  upon  an  act  of  Parliment  to  decide  all  the  cafes  that 
may  poffibly  happen,  and  that  if,  in  the  cafe  before  us,  we  can 
fay,  that  the  payment  was  not  in  the  ufual  and  ordinary  courfe  of 
trade  and  dealing,  we  have  no  occafion  to  go  further  ;  I  have 
no  difficulty  in  faying,  that  I  admit  that  diligence  in  procuring 
payment  of  a  debt,  ufed  in  the  common  and  ordinary  way, 
would  not  of  itfelf  defeat  a  payment ;  I  have  as  little  difficulty 
in  faying,  that  it  is  no  part  of  the  purview  of  the  ait  to  afford 
particular  protection  to  diligence  or  activity  in  recovering  debts ;  on 
the  contrary,  the  intention  is  manifeftly  to  protect  only  thofe  who 
are  deluded  by  fpecious  appearances  of  folvency  and  credit ;  and 
though  it  be  true  that  improper  motives  or  knowledge  of  infol- 
vency may  vitiate  payments  otherwife  good,  yet  purity  of  motives 
alone,  without  the  concurrence  of  the  other  circumftances  re- 
quired by  the  ftatute,  will  not  give  validity  to  fuch  payments, 
made  after  the  act  of  bankruptcy.  The  irtention  of  the  act 
is  not  generally  to  authorize  creditors  to  retain  what  they  had 
received  without  knowledge  of  infolvency:  it  is  to  place  cre- 
ditors of  a  particular  description,  and  under  particular  circum- 
ftances in  a  better  Situation  than  the  general  mafs  of  cre- 
ditors. That  being  the  object  of  the  act,  it  was  neceffary, 
in    order    to    prevent     litigation,     and    the    exfenfion   of    the 

(I)  Antt  438. 
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act   to  perfons   not  intended  to   receive  the    benefit   of  this  pre* 
ference,   to  defcribe  with  precifion   the   condition  of   thofe  who 
were  to  have  the  preference ;  the    legiflature  have  done    it  with 
guarded    attention,  by  ufing  as  definite  and  restrictive   language 
as  could  well  be  found  to  anfwer  that  purpofe.     To  prevent  the 
effect  of  any  ambiguity  in  the  meaning  of  the  word  •  ufuaP  they 
add  the  word  *  ordinary.'     The  payment  muft  not  only  be  in  that 
cafe   of  trade  and  dealing  which  is  ufual,   but   it   mult  be  that 
which   is   in  the  ordinary  ufe.     The   propriety  of  confining  the 
act  to  its  declared  objects  is  distinctly  Hated  by  Lord  Kenyon,  in 
the  cafe  cf  Bradly  v.  Clarke,  (c)     The  cafe  of  Vernon  v.  Hall  (d) 
(if  cafes  were  neceSTary)  appears  to  me   a  Strong  authority,  that 
the  act  ought  not  to  be  extended  in  construction.     If  it  be  faid 
that  that  cafe  applies  only  to  the  nature  of  the  debt,    which  was 
held  to  be   turned  into  a  loan,   I  anfwer,    that  the  words  of  that 
part  of  the  claufe  which  defcribes  the  nature  of  the  debt,  as  to  the 
courfe  of  the  trade,  are  exactly  the  fame  with  rhofe  which  relate 
to  the  mode   of  payment ;    the   debt   there  having  been  alfo  con- 
tracted  as  defcribed  in  the  act,  the    decifion  may  properly  refer 
to  the  mode  of  payment  •,    but  whether  it  does  or  not,  the  cafe 
proves,   that  the   act  ceafes  to  operate  when  circumstances,   not 
referable  to  a  trading,  are   indroduced.     As  a  remedial  act  I  am 
ready  to  give  it  every  extenfion  by  construction  that  remedial  acts 
are  entitled  to,  but  no  principle  applying    to   the    construction 
of    remedial     acts    authorifes     the     extenfion     of     them    con- 
trary to   the  intention  of   the   legiflature.     It    may  alfo    be    re- 
marked,   that    all  the    other  bankrupt  laws   are    remedial ;    that 
this  particular  act   trenches  upon   the  great  leading  principle  of 
the  bankrupt  laws,   that  of  fecuring  the  property  for  equal  distri- 
bution, by  giving   a   preference  to  a  particular  clafs  of  creditors  ; 
and  therefore  is  not   peculiarly  entitled  to  have  its  operation  ex- 
tended by  construction.     It  is  time  to  refort   to  the  facts  of  the 
cafe,    and    fee  how  far   they  anfwer    the  defcription    contained 
in  the  act.     When   the  bankrupt   had   been  publicly  and  openly 
carrying  on  his  bufinefs,  we  no  where  learn,   we  have  no  act  of 
trading  Stated,   but  the   acceptance   of  the  bill  as  a  partner  with 
another  perfon.     After  that  he  is  arrefted  for  debt,  goes  to  goal, 
3nd  lies  there  near  four  months.     After  that  act   of  bankruptcy  it 
is  not  in  evidence  that  he  ever  appeared  publicy,  and   carried  on 
his  trade  and  dealing  in  the  ufual  way  of  trade,  and  in  the  fame 

(e)  Ante  439.         \d)  Ante^ifi. 
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open  and  public  manner  as  if  he  was  a  folvent  perfon,  all  which 
circumltances  are  by  the  preamble  fuppofed  to  attach  themfelves 
to  the  fituation  of  the  bankrupt,  whofe  payments  were  meant  to 
be  ratified  by  this  act ;  on  the  contrary,  he  Was  arrefted  by  the 
defendant  within  a  week  after  his  difcharge,  having,  according  to 
his  own  account,  gone  off  to  Port/mouth  in  the  meantime.  Was 
the  defendant  deluded  by  any  fpecious  appearances  of  folvency  at 
the  time  of  the  payment  ?  He  had  fued  out  an  original  againffc 
the  two  partners  very  foon  after  the  bankrupt  went  to  prifon. 
The  other  partner  was  gone  out  of  the  kingdom.  The  defendant 
could  not  be  found  by  the  officer  ;  an  alias  became  neceffary ;  he 
is  met  with  accidently,  not  having  been  found  at  his  own  houfe 
and  arrefted  ;  to  deliver  himfelf  from  that  arreft  he  makes  the 
payment.  Can  we  fay  this  is  a  payment  made  by  a  perfon  carry- 
ing on  his  bufinefs  as  a  folvent  man,  in  an  open  and  public 
manner,  or  which  comes  more  directly  to  the  enactment  of  the 
ftatute  ;  was  this  a  payment  in  the  ufual  and  ordinary  courfe  of 
trade  and  dealing  ?  Are  fhcriff's  bailiffs,  the  perfons  who  tranfaefc 
the  affairs  of  merchants  and  traders  in  the  ordinary  courfe  of 
trade  and  dealing  ?  If  this  will  do  where  are  we  to  flop  ?  This  is 
a  cafe  where  payment  has  been  made  under  an  arreft,  but  why 
(top  there  ?  will  not  the  argument  go  equally  to  protect  pavments 
after  fuing  out  execution?  if,  indeed,  the  fheriff  feizes  and  fells 
the  effect,  that  may  not  be  confidered  as  a  payment  by  the  party, 
but  I  can  find  r.o  difference  between  the  prefent  cafe,  and  cafes 
where  the  bankrupt  pays  the  money  to  prevent  the  feizure,  or  to 
redeem  the  goods  after  feizure,  or  even  to  redeem  his  perfon  after 
he  is  taken  upon  thtca.fa. :  and  payments  under  all  thefe  circum- 
ftances  we  are  defired  to  confider,  as  made  under  appearances  of 
perfect  folvency  on  the  part  of  the  bankrupt,  and  in  the  ordinary 
courfe  of  trade.  I  feel  the  weight  of  the  authorities  againft  the 
opinion  I  am  delivering,  and  I  am  fully  aware  of  the  propriety  of 
adhering  to  former  decifions,  and  the  mifchief  of  lightly  depart- 
ing from  them  ;  but  I  am  in  fome  degree  relieved  from  their 
preffure  by  thefe  confiderations,  that  the  attainment  of  certainty 
is  the  chief  reafon  for  fubmitting  to  the  authority  of  fuch  deter- 
minations, as  are  not  perfectly  fatisfactory  in  refpect  of  the  ar- 
guments on  which  they  were  founded,  and  that  in  my  view  of 
the  cafe  before  us,  certainty  will  be  better  attained  by  bringing 
back  our  attention  to  the  language  and  meaning  uf  the  act  of 
Parliament,  which  is  to  be  the  rule  of  our  conduct,  than  by 

following 


44 8  Of  Bankrupts  and  their  Afftgneei.  [Part  It 

following  the  determinations  ;  to  what  uncertainty  they  lead  we 
have  an  inftance  in  the  late  attempt  in  the  Court  of  King's  Bencht 
to  bring  payments  to  carriers  for  the  carriage  of  goods  within  the 
protection  of  the  ftatute,  which  I  can  only  attribute  to  the  great 
latitute  of  conftructlon  ufed  in  the  former  cafes.  On  thefe  grounds 
I  feel  myfelf  bound  to  give  my  opinion,  that  the  payment  in 
queftion  is  not  fupported  by  the  flat.  19  Geo.  II.,  and  that  the 
plaintiffs,  the  aflignees,  are  entitled  to  recover." 

Rooke,  J.  "  In  this  cafe,  a  bill  drawn  bond  fide,  and  in  the  or- 
dinary courfe   of   trade  has  been  paid  after  an   a£t  of  bankruptcy, 
immediately   upon  the  bankrupt's,  being  arrefled,  and  neither  the 
creditor,  nor   any  one  concerned   for  him,    knew  that  the  bank- 
rupt had   committed  an  acl:  of  bankruptcy,  or  was    in  infolvent 
circumftances.      The   queftion   is,    whether  this  payment   being 
immediately    upon  an  arreft  is   a  payment  in  the  ordinary  courfe 
of  dealing  ?  or  whether  being  a  payment  by  legal  compulfion,  il 
is    not  out   of  fuch  ordinary  courfe  ?  In  deciding  this  queftion,  I 
think,    I  ought  to  look  to  the  effect   of  ufing  legal  diligence  in 
other  cafes  refpecling  bankruptcy,    and  to  fee  in  what  light  courts 
of  law  have  confidered  it.     The  ttatute  1  Jac.  1.  c.  15.  f.  14  pro- 
vides,   that   no  debtor   of  a  bankrupt  be  hereby  endangered  for 
the  payment  of  his  debt  truly  and  bond  fide  to   any  bankrupt  be- 
fore fuch  time  as  he  fhall    underftand  or  know  that   he  is  become 
bankrupt.     The  ftrict  conftruclion  of  this  ftatute  would  be,  that 
if  he  did  underftand    or  know  it,   his    payment  fhould    be    en- 
dangtred  :  but  courts  of  law  have  held,    that  if  a  creditor  has 
notice  of  a  bankruptcy,   and  pays  under  legal  coercion  he  fhall   be 
protected.  See  3  Keble  231.  Freeman  349.  S.  C.  2  Term  Rep.  479* 
Here   then  a    payment  by   legal  compulfion   is    fupported,  even 
againft  the  obvious  conftruclion  of  the  ftatute,  and  hence,  I  con- 
clude,  that   in  cafes  of  bankruptcy,  payments  by  compulfion  of 
law    are  favoured   and   protected.      The    words  of    the    ftatute 
19  Geo.  II.  are  very  different  from  thofe  of   1  Jac.  1.  ;    but  they 
do  not  exprefsly  avoid  payment   by  legal    coercion,   nor  exclude 
them  from  protection  ;   and   if  excluded,  they  muft  be  excluded 
by  implication  only  ;    and  fuch  implication  if  applied  to  the  whole 
claufe  on  which   this  queftion  arifes  will  go  a  great  way,  indeed, 
to  invalidate  bond  fide  payments  to  honeft  creditors.     The  ftatute 
19  Geo.  II.,  fo  far  as  refpecls  bills,   requires  that  they  be   drawn, 
negotiated,   or  accepted  really  and  bond  fidey   and  in    the  ufual 
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and  ordinary   courfe  of  trade    and  dealing.     Now   if  an   arreft  fo 
far  changes   the   ordinary  courfe  of  trade  and  dealing,  as  to  affect 
the  payment  of  a  bill,   it  will   equally  affect  the  drawing,  the  ne- 
gotiating,  or  the  accepting  it.     The   confequence  will  be,   that  if 
a  debtor   having  committed   a   fecret  act  of  bankruptcy  is  arretted 
and  gives  or   accepts  a  bill  payable  at  a  future  day,  and  actually 
pays    it,  and  then   a  commiffion  iffues,  the  affignees  may  recover 
back  the  money.     This  will  be  a  very  dangerous  conduction,  and 
will  render  all  tranfacfions  under  an  arreft  very  precarious.     It  has 
been    fuggefted,    that  payment   under   arreft    is    not  to   be    fa- 
voured,  becaufe  the  arreft  is  a  circumftance  which  fhould  raife  a 
fufpicion  of  iufolvency.     If   fo,   by  the  fame  reafoning,  payment 
under  a  threat  of  arreft  will   be  equally  fufpicious  ;    for  whether 
a  man  pays  before  the  bailiff  arrefts  him  or  after,  if  he  pays  under 
terror  of  a  goal,    he  pays  under    compulfion  ;   and  the  compul- 
sion in  either  cafe  may  with  equal  reafon  raife  a  fufpicion  of  iufol- 
vency.    If  a  threat   to  arreft  does  not  alter  the  nature  of  a  pay- 
ment,   and   take   it   out  of  the  ordinary  courfe  of  dealing  (and  it 
has  not  been  contended  in  argument  that  it  does)    it  will  be  dif- 
ficult to  aflign  any  found  reafon  why  an  actual  arreft  fhould  do  (o> 
There  are  ftages  in  the  proceedings  between  the   threat  and  the 
actual  arreft  which  are  as  much  out  of  the  ordinary  courfe  of  dealing 
as  the  arreft  itfelf  •,  and  what  line  (hall  we  draw  by  our  difcretionary 
conftruction  where  thelegiflature  has  drawn  none?  Shall  we  inquire, 
is  the  writ  purchafed  ?    is  it  delivered  to  the  bailiff?   is  the  bailiff 
in  the  houfe  ?   has  he  feized  the  debtor  ?  or  is  he  only  in  the  act 
of  doing  it  ?   When    is   it  that  the  ordinary  courfe  ceafes>  and  the 
extraordinary  begins  ?    As  the  words  'ufual  and   ordinary  courfe 
of  trade   and   dealing'    do  not    neceffarily   exclude    tranfactions, 
either  by  menace,    or  by  compulfion  of  legal  procefs,  I  am  not 
difpofed  to  extend  them  to  either  cafe  ;   they  are  general  words, 
and  they  may  be  intended  to  apply  to  the  cafe  of  undue  preference  : 
for  a  man   may  be   difpofed   to    pay  a   debt   really  and  bond  fide 
due,   from  a  defire  to  favour  a  particular  creditor,    and  may  go 
out  of  the   ordinary  courfe  of  trade  and  dealing  to  do  fo.     Pay- 
ments under   legal  compulfion  having  been   favourably  confidered 
by   our    courts   in  the    conftruction    of    1  Jac.  1.,  I   think  they 
ought    to    be    as   favourably   confidered   in    the    conftruction   of 
19  Geo.  II.   which  is  in  pari  materia.     Legal  coercion  is  a  courfe 
which  the  law  allows,    and  furely  if  we   attend  to  the  literal  con- 
ftruction of  the  ftatute,  it  is  neither  unufual  nor  extraordinary. 
Vol.  I.  G  g  nor 
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nor  out  of  the  ordinary  courfe  of  dealing  for  a  creditor  to  be 
driven  to  arreft  his    debtor,   or  to  ufe  legal  diligence  in  order   to 
procure  payment.     The  taking  out  legal  procefs  does  not  depend 
fo  much  on  the  real  credit   of  the  debtor,    as   on   the   patience  or 
impatience  of  the  creditor.     If  a  creditor  is  obliged  to  call  three 
or  four  times  on    a  debtor  before  lie  can  obtain  payment,  it  may 
awaken  fufpicion.     If   a   patient  creditor  does   this,   and   receives 
payment,  he  is  protected.  Shall  we  fay  that  if  a  harfh  creditor  calls 
once,  and  then  arrefts  and  is  paid,  he  (hall  refund  ?    Shall  we  con- 
fider  his  feverity  as  a  proof  of  his   debtor's  infolvency  ?    The  fta- 
tute  has  given  one  pofitive  criterion,  viz.,  knowledge  of  the  bank- 
ruptcy or  infolvency  ;   and  has  alio  required  that   the  tranfaction 
fhall    be   in    the    ordinary  courfe   of    trade    and    dealing;     but 
as  it    has   not  defined  what    that   ordinary  courfe    muft  be,    the 
courts   of  law  muft,  as  cafes  arife,  declare    what  is   within  the 
ordinary  courfe,    and  what  is   not.      I  have  now  given  my  rea- 
fon  why,    upon   general  principles,   I  think    that  arreft  or   legal 
diligence  is  not  within  the    reflridion  of   the   ftatute;    but  if  it 
were  a  doubtful  point    how  the  ftatute  mould  be  conftrued,  I  muft 
confider  myfelf  as  bound  by  the    conftru&ion  it  has  already  re- 
ceived in  two  courts  in  Wejlminjler  Hall.     The  cafe  of  the  affignees 
of  Jones  v.  Lingard  was  tried  before  Lord  Loughborough,   and   af- 
terwards was  heard  in   this  court   on  a  motion  for  a   new  trial. 
There  the  creditor  brought  an  officer  with  the  writ  into  the  fhop,  and 
then  the  debt  was  paid,  and  the  payment  was  held  to  be  good.  The 
cafe  of  Holmes  v.  Wennington,  (c)  was  decided  on  folemn  argument 
in  the  Court   of  Exchequer.     Thefe  cafes  have  been  cited  in  the 
Court  of  Kings  Bench,  in  the   cafe  of  Bradley  v.  Clarke  ;   and  no 
doubt  was  hinted  in  that  court  as  to  the  propriety  of  the  decifions ; 
yet  Lord  Kenyon  particularly  notes,   how  right   it    is  to  adhere  to 
the  words  of  the   ftatute.     We  are  alfo  informed,  that  the  late 
Mr.  Juftice  Buller  ruled  the  fame  point  on  the  Northern  Circuit,  and 
that  no  application  was  made  for  a  new  trial.     For  thefe  reafons, 
I  think  the  verdict  fhould  be  entered  for  the  defendant." 

Heath,  J.  "  The  queftion  is,  whether  a  payment  by  a  tradef- 
man,  who  has  committed  a  fecret  act  of  bankruptcy,  to  a  cre- 
ditor who  has  arrefted  him,  and  who  has  no  knowledge  of  the 
a£t  of  bankruptcy,  or  of  the  infolvency  of  his  debtor,  be  good 
within  the  ftatute  of  19  Geo.  II.  ? 

(e)  2  Bos.  y  Pul.  399.  n.a. 
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Before  that  ftatute,  it  was  the  policy  of  the  bankrupt  laws,  in 
Sill  cafes,  to  deprive  the  bankrupt,  by  relation  to  his  act.  of  bank- 
ruptcy, of  the  power  of  difpofing  of  his  effects.     In  order  to  avoid 
the  inconveniences   arifing  from  too  rigid  an   cbfervance  of  this 
principle,  the  act  in  queftion  was  made.      It  has  always  been  eon- 
fidered  as  a  remedial  ftatute,  and,  as  fuch,  is  entitled  to  a  liberal 
conftruiiion.     In   order  to   give  validity  to  the  payment  of  a  bill 
of  exchange,   it   mult  be  drawn  and  the  money  received  in  the 
ordinary  courfe  of  trade.     In  my  apprehenfion  this  bill  had  both 
requifites.     Of  the  confideration  of  the  bill  there  is  no  queftion. 
The  bill  was  due  before  it  was  paid,  and  it  was  not  ofneioufly  paid 
by  the  bankrupt.     The  objection  is,  that  the  payment  was   made 
under  the  terror  of  an  arreft.     If  the  bill  had  been  paid  before  it 
became  due,  or  if  the  bankrupt  had  folicited  the  defendant  to  re- 
ceive the  money,  thofe  circumftances  would   have  vitiated  the 
tranfaction,  and  would  have  brought  the   cafe  within  the  ftatute. 
It  is  objected  that  the  payment  is  under  an  arreft.     If  this  were 
to  be  the  ground  of  the  decifion,   it  would  introduce  great  uncer- 
tainty :  for  if  an  arreft  will  vitiate  a  payment,  why  not  a  menace  ? 
and  if  a  menace,  why  not  a  promife  of  fome  collateral  advantage  ? 
There  are  two  principles  on   which  I   fhall  found  my  judgment : 
the  firft  is  the  general  policy  of  the  law,  that  the  ufing  of  legal 
diligence   is  always  favoured,  and  fhall  never  turn  to  the  difad- 
vantage  of  the  creditor.    The  maxim  vigilantibus  et  non  dormientibus 
fuccurrunt  jura,  is  one  of  thofe  that  we  learn  on  our  earlieft  attend- 
ance   in    Wejlm'wjler  Hall.     The   fecond   principle  is,  that    this 
ftatute  fhall  receive  a  conftruction  agreeable  to  the  general  policy 
of  the  bankrupt  laws,  namely,  that  it  fhall  not  be  in  the  power  of 
the  bankrupt  to  difpofe  of  his  effects,  after  his  bankruptcy,  in  fuch 
a  way  as  to  give  a  preference  to  a  favourite  creditor.     Now  if 
payment  under  an  arreft,  though  otherwife  in  a  due  courfe  of 
trade,  were  to  be  held  bad,  the  confequence  might  be,  that  if  in 
the  fame  day,  or  at  the  fame  inftant,  two  creditors  fhould  apply 
for  payment  of  their  refpective  demands,   the   bankrupt  might 
make  a  good  voluntary  payment  to  one  creditor,  and  refufe  pay- 
ment to  the  other  till  there  had  been  fome  menace,  or  actual  ar- 
reft made,  to  vitiate  the  payment.     I  can  fee  no  inconvenience 
from  this  conftruction.     If  it  be  faid  that  the  creditors  under  an 
arreft  might  fweep  away  all  the  effects  of  the  bankrupt ;  fo  may 
the  favoured  creditor  under  a  voluntary  payment ;  and  the  latter 
fnifchief  is  the  moft   to  be  apprehended.     Therefore  I  am   of 
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opinion,  as  well  upon  the  general  policy  of  the  law  that  favour* 
the  legal  diligence  of  creditors,  as  on  the  particular  policy  of 
the  bankrupt  laws,  that  this  is  a  good  payment,  and  protected  by 
the  ftatute  of  19  Geo.  II;  If  the  cafe  were  doubtful,  the  decifions 
ought  to  put  an  end  to  the  controverfy.  I  allude  to  the  cafes  of 
Calvert  v.  Lingard,  in  this  court,  and  of  Holmes  v.  Wennington. 
I  cannot  pafs  over  in  filence  the  opinion  and  decifion  of  the  late 
Mr.  Juftice  Bullsr,  whofe  judgment  will  always  have  the  greateft 
weight  with  me.  The  queftion  is,  whether  this  be  a  doubtful 
cafe  ?  A  cafe  may  not  be  the  lefs  doubtful  becaufe  I  entertain  no 
doubt  on  the  fubject  j  but  that  is  doubtful  concerning  which  learned 
men  differ.  For  thefe  reafons  I  am  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover,  and  that  a  verdic~l  mould  be  entered  for 
the  defendant." 

But  payment  of  a  debt  by  a  garnifhee,  out  of  the  bankrupt's  eftate, 
under  a  judgment  of  the  Mayor's  Court,  in  London,  on  a  foreign 
attachment,  is  not  protected  by  the  flat.  19  Geo.  II.  c.  32.  f.  1. 
and  the  aflignees  of  fuch  bankrupt,  under  a  third  commiflion  iffued 
againft  him,  may  fue  for  and  recover  back  the  money  fo  paid, 
although  the  bankrupt,  who  had  obtained  his  certificate  under  two 
former  commiflions,  had  not  paid  i$s.  in  the  pound  under  the 
fecond;  in  which  cafe  his  future  effects  remain  liable  to  that  extent 
to  his  creditors  under  the  fecond  commiflion. 

Thus,  in  the  cafe  of  Hovil  and  others,  aflignees  of  Wardell,  a 
bankrupt,  v.  Browning,  (f)  which  was  an  action  of  ajjumpftt  for 
money  had  and  received,  a  verdict  was  found  for  the  plaintiff* 
for  367/.  16/.  6d.,  fubject  to  the  opinion  of  the  Court  of  King's 
Bench,  on  the  following  cafe,  which  flated,  "  That  in  November^ 

1 802,  Wardell,  being  a  trader,  became  indebted  to  the  defendant 
in  367/.  for  goods  fold  and  delivered,  and,  on  the  27th  of  January, 

1803,  fet  fail  in  a  fhip,  of  which  he  was  the  fole  owner,  with  a 
cargo  for  the  We/t  Indies,  having  only  a  few  days  before  com- 
mitted a  fecret  act  of  bankruptcy.  In  July,  1803,  infurances  to 
the  amount  of  3400/.  were  effected  for  the  bankrupt  by  Mr.  De 
Beaume,  a  policy  broker  refiding  in  London  ;  and  in  the  fame 
month  the  fhip  and  cargo  were  captured  by  the  French.  On  the 
20th  of  Jsnuaryt  1804,  the  defendant  brought  an  action  in  the 

{/)  lE*ftRep.  154. 
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Mayor's  Court  oi  London  againft  the  bankrupt,  and  attached  367/. 
in  monies  numbered  in  the  hands  of  De  Beaume,  who  had  re- 
ceived the  amount  of  the  policies  of  infurance  from  the  under- 
writers •,  and  the  defendant  having,  on  the  28th  of  the  fame 
month,  obtained  a  regular  judgment  by  default  in  that  action,  re- 
ceived 367/.  in  that  ac~tion  from  De  Beaume.  The  bankrupt  re- 
turned to  England  in  February,  1804  ;  and  on  the  9th  March  fol- 
lowing a  commiflion  of  bankrupt  was  iffued  againft  him,  under 
which  the  plaintiffs  were  chofen  affignees,  and  an  afiignment  to 
them  was  regularly  executed.  De  Beaume  retained  from  the 
plaintiffs,  as  fuch  affignees,  out  of  the  monies  he  had  collected 
on  the  policies,  the  amount  of  the  payment  he  had  made  to  the 
defendant.  Wardell  had  been  a  bankrupt  twice  before,  (viz.) 
once  in  the  year  1786,  and  again  in  the  year  1 7 88  j  and  had  ob- 
tained his  certificate  under  thofe  commiffions,  but  had  not  paid 
a  dividend  of  15/.  in  the  pound  under  the  laft  of  them  ;  and  his 
creditors  at  that  time  ft  ill  remained  unfatisfied.  The  queftion 
for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were  en- 
titled to  recover  ? 

The  Court  were  of  opinion,  firft,  that  this  was  not  a  payment 
protected  by  the  ftatute ;  and,  fecondly,  that  the  future  eftate  of 
the  bankrupt  only  remained  liable  to  the  claims  of  his  individual 
creditors  under  the  fecond  commij/ion,  not  having  received  15.C  in 
the  pound,  which  they  might  refpe&ively  fue  for  as  in  other  cafes  4 
but  that  it  could  not  prevent  the  veiling  of  the  bankrupt's  eftate 
in  the  affignees  under  a  third  commiflion,  for  the  benefit  of  all 
the  creditors. 

Lord  Ellenboroughy  Ch.  J.  faid,  "  I  think  that  this  was  not  a 
payment  by  the  bankrupt  •,  for  the  words  of  the  ftatute  are,  "  that 
no  creditor  fhall  be  liable  to  refund  to  the  affignees  any  money 
which,  before  the  iffuing  of  the  commiflion,  was  really  and  bond 
fide,  and  in  the  ufual  and  ordinary  courfe  of  trade  and  dealing  re- 
ceived by  fuch  perfon  of  any  fuch  bankrupt,  before  fuch  time,"  &c. 
If  it  had  been  neceffary  to  have  decided  the  queftion  on  which  the 
Court  of  Common  Pleas  were  divided  in  opinion,  in  the  cafe  of 
Cox  v.  Morgan }  (g)  1  fhould  have  wifhed  to  have  taken  more  time 

(^)  Jnte^l. 
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to  confider  it,  efpecially  as  the  opinion  of  the  majority  of  that 
Court  is  fortified  by  antecedent  cafes  j  though  I  confefs  that,  at 
firft  fight  of  the  ftatute,  I  fhould  be  more  inclined  to  the  con- 
struction put  upon  it  by  the  fingle  Judge.  But  there  is  no  ne- 
ceflity  for  us  to  determine  whether  that  cafe  were  rightly  decided 
by  the  majority ;  for  whether  or  not  money  received  by  a  cre- 
ditor, under  the  compulfion  of  procefs,  can  or  cannot  be  faid  to 
be  received  by  him  in  the  ufual  and  ordinary  courfe  of  trade  and 
dealing ;  at  leaft,  it  muft  be  received  of  the  bankrupt  to  bring 
the  cafe  within  the  ftatute  ;  the  payment  muft  be  made  by  the 
bankrupt,  or  if  not  by  his  individual  hand,  at  leaft  by  ibme  agent 
of  his,  acting  by  his  authority.  But  how  can  a  payment  ex- 
torted by  compulfion  of  legal  procefs,  from  one  who  happened  to 
have  effects  of  the  bankrupt  in  his  hands  at  the  time,  be  faid  to  be 
a  payment  by  the  bankrupt,  who  was  not  even  confeious  of  the 
fact  ?  Therefore,  without  going  more  at  large  into  the  queftion, 
it  is  fufficient  to  difpofe  of  this  cafe  by  faying,  that  it  neither 
comes  within  the  words  nor  the  meaning  of  the  ftatute.'' 

Lawrence,  J.  «'  This  cannot  be  faid  to  be  a  payment  by 
the  bankrupt,  even  under  the  compulfion  of  procefs  ;  for  the  bank- 
rupt could  noi  even  know  that  the  money  belonging  to  hirn  was 
in  the  hands  of  the  perfon  at  the  time  by  whom  the  payment  was 
jn  fact  made." 

Le  ElatiCy  J.  '*  This  is  very  different  from  cafes  of  payments 
made  by  a  perfon  entrufted  by  the  bankrupt  with  the  difpofition 
of  his  property,  or  by  his  direction,  which  may  be  confidered  as 
payments  made  by  him  in  the  ufual  and  ordinary  courfe  of  trade 
^nd  dealing.  But  it  is  very  difficult  to  fay  that  a  payment  made 
by  a  third  perfon,  without  the  knowledge  of  the  bankrupt,  without 
his  even  knowing  that  his  property  was  in  the  hand  of  fuch  third 
perfon,  is  a  payment  in  the  ufual  ordinary  courfe  of  trade  and 
pealing  by  the  bankrupt  himfeif/' 
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8.  In  what  Cafes  an  AH  ion  of  Aflumpfit  will  lie  at  the  Suit 
of  the  Affignees  for  Money,  cr  Goods  received  of  a  Bank- 
rupt, either  in  Contemplation  of,  or  after  an  Acl  of 
Bankruptcy. 

If  money  or  goods  be  paid  or  delivered  over  by  a  bankrupt  to 
a  creditor,  not  in  the  ordinary  courle  of  trade,  but  in  contem- 
plation of,  or  after  an  a£t  of  bankruptcy,  and  witli  a  view  to  favour 
that  particular  creditor,  in  preference  to  the  other  creditors,  the 
affignees  may  recover  back  fuch  money,  or  goods,  fo  paid  or  de- 
livered. 

Thus,  in  the  cafe  of  Linton,  affignee,  v.  Bar/let,  (b)  where  a 
trader,  in  confideration  of  a  loan  of  120/.  without  intereft,  being 
in  infolvent  circumftances,  affigned  one- third  part  of  all  his  effects 
to  the  lender,  who  was  his  brother  ;  and  within  two  days  after  the 
making  the  deed,  the  trader  abfeonded,  and  a  commiffion  was  fued 
out  againft  him,  whereupon  he  was  declared  a  bankrupt. 

Per  Curiam.  M  Although  this  may  be  a  hard  cafe  upon  the 
brother,  who  is  a  bona  file  creditor,  yet  the  giving  him  the  pre- 
ference is  a  fraud  upon  all  the  laws  concerning  bankrupts,  which 
proceed  upon  equality,  and  fay  that  all  the  creditors  (hall  come  in 
pari  pajftt.  There  is  no  cafe  where  ever  fuch  a  preference  as  this 
was  allowed.  The  fame  fpirit  of  equality  ought  to  warm  the 
courts  of  juftice  which  warmed  the  legiflature  when  they  made  the 
bankrupt  laws;  and  if  we  mould  let  this  deed  (land,  we  fliould 
tear  up  the  whole  bankrupt  laws  by  the  roots  j  it  is  a  bill  of  fale 
made  by  a  trader,  at  a  time  when  he  was  infolvent,  and  (plainly) 
had  an  act  of  bankruptcy  in  contemplation  j  it  is  partial  and  un- 

[h)  3  Wilf.  47.  In  this  and fome  of  the  following  cafes,  the  reader  will 
tibferve  that  the  form  of  anion  is  trover.  But  as  the  ajfignees  may  eletl  to  de- 
clare in  alfumpfit,  or  trover,  for  the  fame  caufe,  wh$re  money  has  been  aclua/ly 
paid,  er  goods  fold,  t3c.  the  cafes  in  both  forms  ofaclion  equally  apply  to  the 
prcent  fvbjtcJ.  It  jhould,  however,  be  obferved,  that  in  the  cafe  oj  goods 
delivered,  ij the  affignees  ele3  to  bring  a  flu  mp  fit  for  goods  fold  and  delivered, 
mliead  q/"troter,  they  thereby  affirm  the  contrail,  and  the  creditor  may  ft  off 
■  his  debt  againfl  the  demand  of  the  ajfignees.  See  the  cafe  of  Smith  and  others 
v,  Hodfon,  4  Term  Rep.  211. 
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jufl  to  all   the  other  creditors." — Judgment  was  therefore  given 
for  the  plaintiff  and  the  deed  was  declared  to  be  void. 

So,  in  the  cafe  of  Alderfon  and  others,  affignees,  v.  Temple,  (/') 
which  wasalfo  an  action  of  trover  for  a  promifibry  note,  brought 
by  the  plaintiffs,  as  affignees  of  Charles  La  Roche  and  Robert 
Willing^  bankrupts.  The  fa£ts  were  thefe:  The  bankrupts  Lq 
Roche  and  Willing,  on  Friday  7th  of  November,  1 766,  indorfed  the 
note  in  queftion  to  the  defendant  Temple,  to  whom  they  were  in- 
debted to  a  large  amount ;  and  fent  it  in  a  letter  directed  to  him 
at  Trowbridge  ;  which  letter  was  carried  to  the  poft-houfe  that 
morning,  the  bankrupts  thinking  that  the  poft-day  for  Trowbridge. 
The  letter,  by  the  courfe  of  the  pod  (which  went  out  on  the  Sa~ 
turday  night)  was  received  by  the  defendant  fome  time  on  Mon- 
day the  10th,  and  could  not  be  fo  before.  The  note  in  queftion 
was, 

"  London,  10th  OBober,  1766.  Two  months  after  date  we  prq- 
J*  mife  to  pay  Meffieurs  La  Roche  and  Willing,  or  order,  fix  hun- 
S(  dred  pounds,  for  value  received. 

"  Bryer  and  Everard? 

The  bankrupts  had  given  Bryer  and  Everard  two  notes  for 
300/.  each  ;  which  had  not  been  difcharged.  La  Roche  and 
Willing  committed  acls  of  bankruptcy  on  Saturday  the  8th  ;  and 
the  faid  note  was  fo  indorfed,  and  fent  to  the  defendant,  in  con- 
templation of  their  infolvency  and  fubfequent  failure 

The  Court  held,  that  the  indorfing  and  fending  the  note,  under 
the  circumftances  flated,  were  fraudulent  as  againft  the  other 
creditors,  and  particularly  Meffrs.  Bryer  and  Everard. 

Lord  Mansfield,  Ch.  J.  faid,  "  It  is  material  to  obferve  a  great 
deal  that  is  not  dated  in  this  cafe.  Firft,  there  never  was  any 
courfe  of  dealing  between  the  bankrupt  and  the  defendants  by  way 
of  indorfing,  or  fending  notes  to  each  other.  The  next  thing  is, 
that  the  letter,  in  which  the  note  was  fent,  is  fuppreffed  by  the  de- 
fendant. It  is  not  found,  *  that  the  note  was  indorfed  in  payment 
of  any  debt;'  it  is  only  faid,  <  he  was  a  creditor  to  a  larger  amount.' 
It  is  not  faid  whether  it  was  to  be  received  at  the  rifque  of  Temple, 
or  only  as  agent  of  the  bankrupts ;  but  the  letter,  which  was  in 
the  power  of  the  defendant,  was  not  produced  ;  and  fo  the  cafe 

(i)  4  Bur.  21 2 3 5 ,   1  Bl.  Rep.  660.  S.  C. 
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(lands  without  any  appropriation  of  the  note.     The  cafe  is  filent 
in  thefe  particulars  ;  and  very  materially  fo. 

It  is  found  that  Bryer  and  Everard  were  creditors  of  the  bank- 
rupts to  juft  the   fame  amount,    for   two  other   notes  they  had 
taken  in  exchange  ;  and  thatthofe  two  notes  were  not  discharged. 
The  only  queftion  I  make  is,  whether,  under  the  circumlt  nces  of 
this  cafe,  the  indorfing  and  fending  this    note  to  the  defendant  is 
fraudulent  and  void,  as  fuch  ?    and  I  choofe  to  put  the   cafe  on 
that  ground  ;    becaufe  the  moft  defirable    object,    in    all  judicial 
determinations,  efpecially  in  mercantile  ones,  (which  ought  to  be 
determined  upon  natural  juftice,  and  not  upon  the  niceties  of  1  iw,) 
is,  to  do  fubftantial  juftice  :  and  therefore  I  will  avoid  laying   the 
ftrefs  that  might  properly  be  laid  upon  the  affent  being  neceffiry 
to  complete  the  contract,  or  the  want  of  a  delivery ;   the  folid 
ground  of  which  is,  that  a  contract  (hall   be  prefumed   complete 
upon  any  diftinclion  where  the  juftice  of  the  cafe  requires  it, 
though  there   is   no  actual  delivery.     And  it  is  fettled  that  if  a 
man  fends  bills  of  exchange,  or  configns  a  cargo,  and  the  perfon 
to  whom  he  fends  them  has  paid  the  value  before  ;  though  he  did 
not  know  of  the  fending  them  at  that  time,   the  fending  of  them 
to  the  carrier  will  be  fufficicnt  to  prevent  the  aflignees  from  taking 
thefe  goods  back,   in  cafe  of  an  intervening   ad   of  bankruptcy. 
But  if  goods  or  bills  of  exchange  are  fent,  and  the  confideration 
has  not  been  received,  the   court  of  Chancery  always  intcrpofes; 
and  there  are  numbers  of  adjudged  cafes  of  that  kind  in  Chancery* 
In  the  cafe  in  Strange,  (k)  there  is  no  doubt  but  the  honefty  of  the 
cafe  inclined  the  court  to  the  judgment  they  gave.     The  reafon 
given  turns  upon  a  fubtilty.     The  court  of  Chancery,  in  that  cafe, 
would  have  interpofed,  and  faid  the  affignees  fhould  not  have  the 
goods  without   paying  the  price.     I  think  the  determination  was 
right;  and  there  was  an  adtual  delivery  to  a  perfon  who  became 
a  truftee:   but  a  poft-boy  is  not  a  truftee.     I  think  the  cafe  was 
well  fupported  upon  other  grounds  than  thofe  mentioned  in  the 
book. 

I  ground  my  opinion  on  this,  whether  the  indorfement  be  fraudu- 
lent :  and  as  to  that,  it  is  certain  that  the  ftatutes  of  bankruptcy 
leave  a  trader,  to  the  moment  of  an  act  of  bankruptcy  committed, 
every  power  an  owner  can  have   over  his  eftate.     The  ftatute 

(£)  Atkins  v.  Barwick,  1  Stra.  165. 
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fays,  fraudulent  conveyances  {hall  be  an  act  of  bankruptcy.  Other 
acts  that  are  fraudulent  are  not  made  acts  of  bankruptcy  :  but 
they  are  attended  with  the  confequences  of  fraud  at,  law  •,  which 
is,  that  fraud  renders  every  aft  void. 

All  acts  to  defraud  creditors,  or  the  public  laws  of  the  land,  are 
void  :  andif  the  nature  of  the  act  be  a  conveyance  or  grant,  it  is 
not  only  void,  but  an  act  of  bankruptcy.  It  has  been  determined 
that  a  conveyance  by  a  trader  of  all  his  effects,  for  the  payment 
of  one  or  more  bond  fide  creditors  of  the  moft  meritorious  kind, 
though  his  effects  do  not  amount  to  half  what  is  due,  is  void  ; 
becaufe  it  is  not  an  act  in  the  ordinary  courfe  of  bufinefs ;  it  is 
not  fuch  an  act  as  a  man  could  do,  but  it  muft  be  followed  by 
an  immediate  act  of  bankruptcy  ;  and  it  is  defeating  the  equality 
that  is  introduced  by  the  ftatutes  of  bankruptcy  ;  and  the  criminal 
(for  the  bankrupt  is  confidered  as  a  criminal,)  is  taking  upon  him- 
felfto  prefer  whom  he  pleafes.  But  fuppofe  he  leaves  out  a  con- 
fiderable  part  of  his  effects:  if  it  appears  to  be  only  colourable, 
that  don't  vary  the  cafe;  it  is  fraudulent.  Suppofe  a  trader  makes 
a  conveyance  of  all  his  eflate  for  the  payment  ot  all  his  creditors 
except  one,  (which  was  the  cafe  of  Gayner,  cited  in  Dematto's 
cafe)  (/)  it  is  void.  Suppofe  it  was,  to  pay  all  his  creditors  rate- 
ably;  if  there  were  no  affent  of  his  creditors,  or  compofition,  it 
would  be  void,  for  it  would  be  refcinding  the  whole  fyftem  of  the 
bankrupt  laws,  and  inftead  of  applying  to  the  great  feal,  he  would 
choofe  his  own  truflees.     If  this  is  a  fraudulent  act,  it  is  void, » 

A  general  queftion  has  been  flarted,  Whether  in  any  cafe,  upon 
the  eve  of  a  bankruptcy,  a  man  may  do  that  which  in  confequence 
prefers  a  particular  creditor :  and  that  has  been  argued  as  a  ge- 
neral queftion.  But  that  will  depend  upon  the  act.  As  if  a 
bankrupt,  in  courfe  of  payment,  pays  a  creditor ;  this  is  a  fair  ad- 
vantage, in  the  courfe  of  trade :  or,  if  a  creditor  threatens  legal 
diligence,  and  there  is  no  collufion  ;  or  begins  to  fue  a  debtor; 
and  he  makes  an  alignment  of  part  of  his  goods  ;  it  is  a  fair  tranf- 
adtion,  and  what  a  man  might  do  without  having  any  bankruptcy 
in  view.  Suppofe  fuch  a  cafe  as  Smalt  and  Oudley.  {in)  there  it 
was  for  the  advantage  of  the  creditors,  and  no  fraud  to  them;  and 
if  part  of  the  tranfaction  were  fet  afide  as  fraudulent,  the  whole 
muft.     But  it  never  entered  into  the  mind  of  any  judge,  to  fay, 

(/)  l  Bur.  477.  (m)  2  P.  IVms.  427. 
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that  a  man  in  contemplation  of  an  act  of  bankruptcy,  could  fit 
down  and  difpofe  of  all  his  effects  to  the  ufe  of  different  credi- 
tors: for  that  would  be  a  fraud  upon  the  ads  of  bankruptcy.  But 
if  done  in  a  courfe  of  trade,  and  not  fraudulent,  it  may  be  fup- 
ported. 

This  was  not  done  in  a  courfe  of  trade :  for  there  never  was 
any  dealing  between  the  parties  in  fending  indorfed  notes.  There 
was  n«  application  made  by  the  defendant.  And  it  was  done 
with  a  view  to  pofitive  iniquity :  for  the  bankrupts  had  re- 
ceived this  note  from  Bryer  and  Everard,  for  notes  of  the  fame 
value ;  and  knowing  they  fhould  become  bankrupts  the  next  day, 
to  defeat  Bryer  and  Everard  of  fetting  off  their  notes  again  ft  it, 
indorfe  this  note  to  another  perfon.  And  there  was  no  way  of 
doing  juftice  to  Bryer  and  Everard,  but  fupporting  the  claim  now 
made  by  the  aflignees.  So  that  there  was  exprefs  particular 
fraud  at  the  time  the  fact:  was  done.  Next  it  is  an  act  that  is 
molt  certainly  not  complete  as  between  the  parties.  The  argu- 
ment in  the  cafe  of  Scott,  («)  is  very  applicable  to  the  piefent. 
For  there  was  a  preference  given  to  a  bond  fide  creditor  j  but  he 
knew  nothing  of  it.  Suppofe  in  the  courfe  of  trade,  a  bill  is 
fent  to  Conjlantinople,  and  a  bankruptcy  happens  in  England  before 
it  arrives  ;  yet  it  may  be  good.  But  here  it  is  done  becaufe  thej 
were  refolved  to  commit  an  act  of  bankruptcy." 

So,  in  the  cafe  of  Martin  and  others,  aflignees  of  Edward  Ro- 
barts,  a  bankrupt,  v.  Thomas  Peiutrefs,  and  Joftah  Robarts,  (0) 
which  was  an  action  of  trover  for  goods  to  the  amount  of  19,562/. 
1 7J-.  $d.  The  facts  were  as  follow:  "The  defendants  were 
bankers,  and  large  creditors  of  the  bankrupt.  Edward  Robarts,  the 
bankrupt,  was  the  brother  of  the  defendant,  Jfiah  obarts.  The 
value  of  the  goods  for  which  this  action  was  brou^h-,  got  into  the 
hands  of  the  defendants  in  the  following  manner  :  Edward 
Rcbarts  bought  goods  upon  credit  from  feveral  tradefmen  who 
did  not  fufpect  his  circum (lances.  The  defendants  employed 
agents  to  buy  thefe  goods  from  the  bankrupt  :  particularly,  one 
Nathaniel^  Sweet,  who  had  been  a  bankrupt,  and  was  then  infol- 
vent,  bought,  between  March,  1767,  and  June,  17613,  (when  Ed- 

(n)  4  Bur.  2174.  (°)  Mid,  2477.      See  alfo  Ruft  v.  Cooper, 

Cavp.  629.  S.  P, 

ward 
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■ward  Robarts  became  bankrupt,  to  the  amount  of  7709/.  at 
prime  coft :  for  which  he  gave  his  notes,  payable  at  a  future 
■day,  Thefe  notes  were  paid  into  the  defendants  j  and  Sweet 
fold  the  goods  for  the  ufe  of  the  defendants,  and  accounted  with 
ihem  for  the  profits,  as  their  agent. 

The  defendants  fent  another  man,  one  Mofes  Birch,  to  buy  goods 
of  the  bankrupt  to  the  amount  of  2163/,  15/.  11  d.  prime  coft; 
and  furniflied  him  with  bank  notes  to  that  amount  to  pay  for 
them.  He  paid  thefe  notes  to  Edward  Robarts,  the  bankrupt, 
■who  changed  them  at  the  bank  for  others,  which  he  paid  into 
the  defendants.  Birch  fold  the  goods  for  the  ufe  of  the  defend- 
ants, and  paid  them  the  produce ;  and  in  like  manner  as  to  all 
the  reft.  The  price,  at  prime  coft,  was  furnimed  in  paper  by  the 
defendants  to  the  agent ;  received  by  Edward  Robarts,  and  re- 
turned to  the  defendants ;  or  notes  given  by  the  agent,  which 
notes  Edward  Robarts  paid  into  the  defendants  and  difcounted 
with  them :  and  the  goods  were  all  fold,  for  the  benefit  of  the 
defendants ;  and  the  money  acccounted  for  to  them,  by  the  nomi- 
nal and  apparent  purchafers. 

The  court  gave  judgment  for  the  plaintiffs  on  the  ground  of 
fraud. 

Lord  Mansfield,  Ch.  J.  faid  :  "  The  fraudulent  defign  and  inten- 
tion muft  depend  upon  circumftances.  In  the  prefent  cafe  it  is  as 
clear  as  the  fun,  that  the  whole  was  a  wicked  fcheme,  concerted  be- 
tweew  the  defendants  and  the  bankrupt  Edward  Robarts  to  keep  up. 
his  credit,  to  enable  him  to  get  goods  which  were  to  be  employed 
to  fatisfy  and  difcharge  the  debt  due  to  the  defendants.  One  of 
them  is  brother  to  the  bankrupt.  They  muft  have  known  his  in- 
solvency :  for  to  their  knowledge  the  goods  were  fold  at  prime 
coft.  The  bankers  did  not  deal  in  fuch  goods.  Had  they  bought 
them  openly  and  in  their  own  names,  and  applied  the  money  to 
fink  the  debt  due  to  them,  the  neighbourhood  would  have  been 
immediately  alarmed.  They  knew  that  the  perfons  who  fold 
their  goods  upon  credit  tc  the  bankrupt,  would  never  be  paid." 

So,  in  the  cafe  of  Harman  and  others,  aftignees  of  Fordyce  y. 
Fifhur>  (p)  where  the  fa£ts  ftated  for  the  opinion  of  the  court  of 

(/>)  Cotvp.  T  17.   Loft's  Rep   472.  S.  C.    See  alfo  Hague  v.  RoUefton, 
a  Bur.  217 4.    Small  v.  Dudley,  2  P.  Wins.  427.  S,  &• 

King's 
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King's  Bench  were  as  follow  :  "  The  defendant  was  a  creditor  of  the 
partnerfliip  of  Fordyce  and  Co.  and  on  various  occafions  had  done 
them  many  acts  of  friendfhip,  and  being  already  a  creditor  for  1 300/. 
upon  the  6th  of  June,  1772,  paid  into  the  fhop  of  Fordyce  and  Co. 
as  bankers,  the  further  fum  of  7000/.  and  had  it  written  in  his 
book,  according  to  the  ufual  courfe ;  which  fum  he  had  bor- 
rowed for  the  purpofe  of  accommodating  the  fhop  during  the 
holidays ;  and  at  the  time  the  money  was  paid  in,  he  ordered  the 
perfon  who  paid  it  to  tell  them  he  fhould  not  draw  the  money  out 
before  the  Friday  following,  which  they  were  told  accordingly. 
On  the  9th  of  June,  Fordyce  fat  up  all  night  fettling  his  books  and 
affairs  in  contemplation  of  abfconding ;  and  being  poflefTed  in  his 
own  feparate  right  of  the  two  notes  defcribed  in  the  declaration, 
about  5  o'clock  in  the  morning,  he  inclofed  them  in  a  letter  to 
Mr.  Fijhar  as  follows :  "  Mr.  Fordyce  conceiving  that  the  money 
lodged  by  Mr.  Fijhar  with  his  houfe  on  Saturday  laft,  was  a  fum, 
about  which,  perhaps,  even  fome  pains  had  been  taken  to  place  it 
there,  he  has  the  honour  to  fhow  him  that  preference  which  he 
conceives  is  certainly  his  due." 

5,500/.  Collins  and  Co.  3d  July. 
11,702/.  i8j.  Ofd.  T.  Wm.  Jolly,  20th  June. 
That  Fordyce  delivered  the  letter  and  notes  to  Mr.  Harrifcn, 
his  clerk,  with  directions  to  carry  them  to  Mr.  Ft/bar's  office, 
and  give  them  to  him. — About  fix  o'clock  the  fame  morning  For- 
dyce abfeonded  and  went  to  France.  At  half  an  hour  after  eleven 
o'clock  the  fame  morning  a  commiffion  of  bankruptcy  duly  iflued 
againft  him.  Harrifon,  about  ten  o'clock  the  fame  day  called  at 
the  defendant's  office;  not  finding  him  at  home  he  returned  again, 
about  twelve  :  but  it  being  holiday  time  the  office  was  fhut  up. 
That  on  Thurfday,  the  I  ith,  Harrifon  delivered  the  letter  with  the 
notes  to  Mr.  James,  one  of  the  partners  of  Fordyce,  who  fent  for 
the  defendant ;  when  Mr.  James,  in  the  prefence  of  the  defendant 
and  Mr.  Bellamy,  opened  the  faid  letter,  and  delivered  it  with  the 
notes  to  the  defendant,  who  having  read  the  fame  to  the  company 
prefent,  took  them  away  with  him  :  that  they  remain  in  his  pof- 
feflion,  and  that  he  refufed  to  deliver  them  up.  That  Fordyce 
was  indebted  to  the  partnerfhip  in  a  larger  fum  than  the  amount 
of  the  notes  in  queftion. 

The 
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The  court  determined  that  the  notes  were  given  to  the  defend- 
ant fraudulently,  and  in  contemplation  of  an  a£t  of  bankruptcy; 
and  therefore  judgment  was  given  for  the  plaintiffs. 

So,  where  a  fale  of  goods  has  been  completed  by  actual  delivery 
to  the  buyer,  who  afterwards  becomes  infolvent  before  they  are 
paid  for,  he  cannot  refcind  the  contract,  and  return  the  goods, 
with  the  confent  of  the  feller,  fo  as  to  give  the  feller  a  preference 
to  his  other  creditors. 

Thus,  in  the  cafe  of  Barnes  v.  Freeland,  (q)  which  was  an  a£tion 
of  trover  brought  by  the  plaintiff  as  affignee  of  Lloyd,  a  bankrupt, 
for  60  tons  weight  of  iron;  and  at  the  trial  the  following  admif- 
fions  were  made  by  the  parties.  On  the  9th  of  November,  1792,  the 
defendant  agreed  to  felt  to  the  bankrupt  44  tons,  7cwt.  3qrs.  141b. 
of  iron  at  15/.  15/.  per  ton,  for  the  amount  of  which  the  bankrupt 
agreed  to  accept  a  bill  of  exchange  at  nine  months  date,  to  be  drawn 
on  him  by  the  defendant ;  and  the  defendant,  on  the  fame  day,  de- 
livered the  iron  to  the  bankrupt.     The  defendant,  in  purfuance 
of  the  agreement,  on  the  fame  day  drew  a  bill  of  exchange  on  the 
bankrupt  for  699/.  41.  the  amount  of  the  purchafe  money  payable 
at  nine  months  after  date,  which  the  bankrupt  then  accepted,  pay- 
able in  London,  and  redelivered  to  the  defendant,  but  it  did  not  be- 
come due  until  after  Lloyd's  bankruptcy,  and  it  has  been  fince  pro- 
tected for  non-payment.     The  bankrupt  tranfacted  bufinefs  with 
Caldwell  and  Co.  of  Liverpool,  as  his  bankers,  and  on  the  1 8th  of 
March,  1793*  was  indebted  to  them  in  a  confiderable  fum  of  money; 
but  the  defendant  was  totally  ignorant  of  the  ftate  of  their  accounts. 
On  the  1 8th  of  March.,  1793,  Caldwell  and  Co.  (topped  payment, 
of  which  the  bankrupt  heard  in  the  morning  of  that  day,  and  im- 
mediately went  to  the  houfe  of  the  defendant ;  and  informed  him 
that  the  bank  of  Caldwell  and  Co.  had  failed,  and  that  he  mould  not 
be  able  to  take  up  the  bill  which  he  had  accepted,  for  the  amount 
of  the  iron,  meaning  the  bill  before  mentioned  ;  for  that  in  con- 
fequence  of  Caldwell  and  Co.'s  failure  he  (the  bankrupt)  mud 
(top  payment.      On  the  fame  day  he  wrote   to    feveral  of  his 
creditors    to    the  fame  effe£t,   as  to    the  neceflity    of  his  (top- 
ping   payment ;    and     the    bankrupt     informed    the     defendant 
that  the  before  mentioned  44  tons,   7c wt.  3qrs.  14th.  of  iron 

(q)  6  Term  Rep.  80. 

3  had 
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had  not  been  removed  from  the  warehoufe  wherein  h  was  at  the 
time  of  the  fale  to  the  bankrupt,  and  faid  he  thought  it  would  be 
an   adl  of  juflice  to  return  to  the  defendant  the  iron  fo  bought, 
as  he  fhould  not  be  enabled  to  pay  for  the  fame,  or  to  take  up  the 
accepted  bill.     The  defendant  accepted  of  the  offer  fo  made  by 
the  bankrupt,  but  faid  he  did  not  wifh  to  have  the  iron,  unlefs 
the  tranfa£tion  was   fair   and  right;,  and   at    the  fame   time  the 
bankrupt  delivered  a  bill  of  parcels   to   the  defendant   dated   the 
16th   of  that  month   of  50  tons   of  iron,  including   the   iron  fo 
bought  on  the  9th  of  November •,  1792,  becaufe  he   at   that    time 
owed  the  defendant   a  further  fum  of  money   on   a  bill   accepted 
by   the   bankrupt  for  another  parcel  of  iron  bought  by  him  from 
the  defendant ;  and  he  therefore  thought  it  his  duty  to  give  up  the 
additional   quantity  beyond  the  44  tons,  yewt.  3qrs.  141b.     This 
bill  of  parcels  was  dated  on  the  16th  of  March ,  1792,  and  was 
for  50   tons,   at    15    guineas  per   ton,    amounting   to    787/.  10/. 
The  bankrupt,  in  his  account  with  the  defendant,  debited  the  de- 
fendant with  the  amount  of  this  bill  of  parcels  thus,  "  March  ]6th, 
to  amount   of   50   tons  of  iron,  fold   him    this  day,  787/.  10/.'* 
44  tons,  7cwt.  3qrs.  141b.  part  of  the  iron  mentioned  in  this  bill 
of  parcels  is  the  fame  which  was  fold  and  delivered  by  the  defend- 
ant to  the  bankrupt  on  the  9th  of  November^  1792;  but  the  remain- 
der was  a  parcel  of  iron  which  the  bankrupt  had  received  in  ex- 
change for  other  iron  which  the  defendant  and  the  bankrupt  had 
fome  time  before  purchafed  in  partnerfhip,  which,  upon  a  divifion 
of  fuch  joint  purchafe,  had  been  allotted  and  delivered  to  the  bank- 
rupt, the  bankrupt  and  the  defendant  having  overpaid  the  fellers 
of  the  laft  mentioned  iron,  bought  on  their  joint  account,  they  re- 
ceived the  balance  from  the  fellers  in  a  bill,  which  has  been  fince 
the  bankruptcy  of  Lloyd  protefted  for  non-payment)  and  taken  up 
by  the  defendant ;  and  this  is  the  only  unlettied  tranfaction  rela- 
tive to  that  co-partnerfhip.     No  conversation  pafftd  between  the 
bankrupt  and  the  defendant  on  the  18th  of  March,  relative  to  this 
co-partnerfhip    tranfa&ion.      On  the    1 8th   of  March  t  793,  the 
bankrupt  delivered  the  laft  mentioned  bill  of  parcels,  and  alfo  the 
key  of  the  warehoufe  wherein  the  whole  of  both  parcels  of  iron 
was  depofited  but   not  intermixed,   to   the  defendant,  who   kept 
poffeffion  thereof,  but  did  not  return  to  the  bankrupt  the  bill  of 
exchange  for  699/.  4/.  which  was  accepted  by  the  bankrupt  as 
aforefaid,  he   the  defendant  having  paid   away  the  fame   in  the 
ufual  courfe  oi  trade,  and  the  fame  was  not  then  in  his  the  de- 
fendant's 
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fenchnt's  pofleffion,  but  the  defendant  promifed  to  take  up  and 
cancel  the  fame,  which  he  accordingly  did.  The  defendant  has, 
fince  the  bankruptcy  of  Lloyd,  fold  the  whole  of  both  parcels  of 
iron  on  his  own  account,  and  received  the  purchafe  money  for 
his  own  ufe.  The  defendant  did  not  make  any  application 
to  the  bankrupt  to  redeliver  or  re-fell  to  him  the  iron  included 
in  the  laft  mentioned  bill  of  parcels :  but  the  fame  was  a  volun- 
tary offer  of  the  bankrupt  wholly  unfought  by  the  defendant.  This 
iron  was  all  the  ftock  in  trade  of  the  bankrupt  in  his  actual 
pofleffion  :  but  the  defendant  was  not  privy  to  this  fact  :  and  the 
bankrupt  was  indebted  to  the  defendant  in  a  further  fum  of  mo- 
ney, exclufive  of  the  tranfaction  before  ftated,  viz.  200/.  and  up- 
wards. The  bankrupt,  knowing  himfelf  to  be  infolvent,  was  de- 
termined not  to  do  any  other  bufinefs  after  the  failure  of  Caldwell 
and  Co.  as  before  mentioned;  and  he,  therefore,  without  the  know- 
ledge of  the  defendant,  until  the  fame  was  delivered  to  him,  dated 
the  bill  of  parcels  the  16th  of  March,  and  entered  it  in  his  books 
under  that  date.  The  bankrupt  did  not  tranfa£t  any  bufinefs  after 
that  date  :  on  the  23d  of  March  he  committed  an  a£fc  of  bank- 
ruptcy;  a  commiffion  of  bankrupt  iflued  againft  him  on  the  28th 
day  of  the  fame  month  ;  and  the  plaintiff  is  aflignee  of  his  eftate. 
&c.  The  iron  which  the  defendant  fold  to  the  bankrupt  on  ihe 
9th  of  November,  1792  is  of  the  value  of  66 5/.  9/.  id.  and  the  re- 
mainder of  the  iron  included  in  the  latter  bill  of  parcels  made  by 
the  bankrupt  to  the  defendant  on  the  1 8th  of  March,  1793,  is  of 
the  value  of  59/.  13/.  $d. 

The  court  were  of  opinion,  that  the  buyer  could  not  refcind  the 
contract,  and  return  the  goods  to  the  feller,  fo  as  to  give  him  a 
preference  to  his  other  creditors. 

Lord  Kenyon,  Ch.  J.  faid  :  "  The  rules  of  law  are  framed  with  a 
view  to  benefit  the  bankrupt's  creditors  in  general,  and  not  to  give 
a  preference  to  any  in  particular.  It  is  faid,  however,  that  the 
vendor  may  in  all  cafes  refcind  his  contract:  with  the  confent  of  the 
vendee  at  any  time  before  the  bankruptcy  of  the  latter :  but  if 
that  were  fo,  all  the  creditors  of  a  bankrupt,  whofe  goods  remained 
in  his  hands  in  fpecie,  might,  when  they  found  that  he  was  in 
infolvent  circumitances,  go  to  the  bankrupt's  property,  and  bring 
away  what  each  had  contributed  to  the  fund,  leaving  nothing  to 
fatisfy  the  reft  of  the  creditors.  The  prefent  feems  to  be  an  ex- 
tremely 
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tremely  clear  cafe,  fcr  it  is  founded  in  fjnud.     The  par;       •  .  m- 
felves  endeavour;  d  to  give  a  different  complexion  to  the  tranfac- 
tion  from  that  which  is  the  true  on:.-,  and  in   order  to  miflcad  the 
creditors  of  the  bankrupt,  they  made  a  faife  entry  in  the  bankrupt's 
books  ;   where  it  was  flawed  that  the  re-delivery  of  the  goods  to  the 
defendant  was  made  two  days  before  the  time  when  the  tranfa&ion 
really  took  place;  and  that  fadr.  is  of  great  irrportance  •,  becaufe 
that  ante-date  carries  the  re-delivery  back  to  a  time  previous  t<   the 
bankruptcy  of  Caldwell  and  Co.  on  which  depended  the   folve    cy 
of  the  vendee.     The  goods  here  were  originally  fold  and  deliv.    :  1 
to  the  vendee,  and  they  svere  locked  up  in  his  warehoufe  $  there- 
fore  there  was  a  complete   transfer  of  the  property  from  the     > 
fendant  to  the  bankrupt  at  the  time  ;  anrl  the  qu  (lion  is,  w'    tl    r, 
when  the  latter  became  infolvent  he  could  re-delw  r  it  back  to  the 
defendant  in  fpecie.     I  cannot  diftinguifti  rlie  prcfent  cafe   from 
that  of  Harman  v.  F if  oar  (r)  on  principle,  for  this  bankrupt  knew 
his  infolvent  fituation  at  the  time  when  he  wifhed  to  deliver  back 
the  goods  in  queftion  to  the  defendant,  as  well  as  Fordyce  did  in 
that  cafe  ;  there  Fordyce,  finding  that  he  was  infolvent,  was  anxious 
to  repay  to   the  defendant  fome  bills  which  the  latter  had  lent 
him,  and  though  thofe  bills  were  as  eafily  diftinguifh  ible  from  the 
the  reft  of  his  effects  as  the  iron  in  queftion  was  from  the  reft  of 
this  bankrupt's  property,  the  Court  there  held  that  it  could  not  be 
done,  becaufe  it  would  prejudice  the  other  creditors  of  the  bank- 
rupt.    Three  cafes,  however,  have  been  cited,  and  prefTed  upon 
us,  as  deciding  the  prefent  :  but  I  think  they  are  to  be  diftinguifh- 
ed  from  this.     In  At  kin  v.  Harwich,  (s)   the  vendees  finding  that 
their  affairs  were  in  a  declining  condition  before  the  goods  arrived 
at  their  hcufe  in  Cornwall,  refufed  to  accept  the  goods,  and  thereby 
refufed  to  become  parties  to  the  contract:  of  fale  :    and   though 
when  the  goods  did  arrive  by  the  waggon,  the  vendees  could  not 
turn  them  loofe  in  the  ftreet,  yet  they  did  what  was  tantamount  to 
rejecting  them,  they  fent  them  to  a  friend    of  the  confignor'sfoi 
their  ufe.     In  Salte  v.  Field,  (r)  confider  who  was  the  party  to  the 
contract;  not  the  clerk  of  the  vendee  who  lived  in  I      .    .,  but 
Denvburjl,  who  was  refiding  in  New  York  ;   and  he,  knov  ing  his 
infolvent  fituation,  fent  orders  a  month  before  the  tranfa&ion  in 
difpute  took  place,  to  his  clerk  here,   not  to   purchafe  any  more 
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goods  for  him ;  the  clerk,  immediately  on  the  receipt  of  this  or- 
der applied  to  the  vendors  to  take  the  goods  back  again,  who 
agreed  to  refcind  the  contract.  In  giving  my  opinion  on  that 
cafe,  I  faid,  that  «  the  property  in  the  goods  was  apparently  di- 
verted out  of  the  plaintiffs  at  the  time  of  the  fale,  according  to  the 
opinion  which  the  parries  then  had  of  the  tranfaction  :"  but 
though  the  property  was  then  apparently  diverted  out  of  the 
vendors,  it  was  not  fo  in  reality,  becaufe  the  delivery  to  the  agent 
of  the  vendee  was  controuled  by  the  prior  orders  of  the  bankrupt, 
his  principal.  But  in  this  cafe  the  goods  were  delivered  to,  and 
accepted  by  the  vendee,  and  the  property  remained  in  him  until 
he  became  infolvent.  What  was  faid  by  Lord  Hardiviehe,  in  the 
cafe  alluded  to,  does  not  apply  to  fuch  a  cafe  as  the  prefent :  he 
only  faid  that,  "  before  the  contract  was  complete,  and  while  the 
goods  were  in  tranjttu,  the  owner  might  by  any  means,  without 
committing  a  felony,  regain  the  poffeflion  of  his  goods  for  which 
he  had  not  been  paid.  That,  though  faid*  in  a  court  of  equity,  is 
now  become  a  general  and  a  good  rule  of  law  :  but  it  muft  be 
confined  to  thofe  cafes  where  the  goods  are  in  tranfitu.  Our  de- 
decifion  therefore  againft  the  defendant  in  this  cafe  will  be  con- 
formable to  every  decided  cafe,  and  to  the  reafon  of  the 
thing." 

Afihuiji.  J.  faid:  "It  was  admitted  in  the  argument,  that  if  the 
contract  of  fale  were  not  refcinded  at  the  time  of  the  bankruptcy 
of  the  vendee,  it  could  not  be  refcinded  afterwards  by  any  aft  of 
the  contracting  parties;  now  I  think  that  the  contract  here  was  not 
refcinded  before  the  infolvency  of  the  vendee.  After  the 
contract  for  the  fale  of  the  iron,  it  was  actually  delivered  to 
the  vendeee,  and  put  into  his  cellar,  and  he  gave  a  bill  of  ex- 
change for  the  payment  of  it;  then  the  contract  was  complete, 
and  could  not  be  refcinded  by  any  fubfequent  act  of  the 
parties,  fo  as  to  affect  the  interefts  of  third  perfons.  But 
it  has  been  faid  that  this  iron  was  not  mixed  with  the  reft 
of  the  bankrupt's  (lock:  it  is  not  neceffary  that  it  (hould 
be  mixed;  but  if  it  were,  this  iron  was,  to  a  certain  de- 
gree mixed  with  the  reft  of  the  ftock,  for  there  was  fome  other 
iron  in  the  fame  cellar.  I  do  not  rely,  however,  on  that  circum- 
ftance,  becaufe  I  think  it  immaterial ;  for  if  once  the  goods  be 
fairly  and  completely  delivered,  whether  they  be  or  be  not  mixed 
with  the  reft  of  the  vendee's  ftock,  the  bankrupt  and  the  vendor 
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cannot  refcind  the  contract,  if  the  rights  of  other  perfons  inter- 
vene, with  a  view  of  giving  a  preference  to  the  vendor/' 

So,  where  the  acceptor  of  a  bill  of  exchange,  two  days  before  i: 
became  due,  called  upon  the  holder  and  informed  him  privately  that 
he  was  infolvent ;  the  holder  infilled  on  being  paid  the  amount  of 
the  bill,  whereupon  the  acceptor  paid  it,  and  four  days  afterwards 
became  bankrupt :  the  bill  Was  altered,  (but  without  the  defendant's 
knowledge,)  fo  as  to  make  it  fail  due  before  this  tranfatlion  :  this 
was  held  to  be  fufficient  proof  of  fraudulent  preference. 

Thus,  in  the  cafe  of  Singleton  and  others,  affignees  of  Howell,  v. 
Butler,  (v)  which  was  an  action  of  ajumpfit  for  money  had  and  re- 
ceived. At  the  trial  before  Lord  Eldon,  Ch.  J.  at  Guildhall,  at 
the  fittings  after  Trinity  term,  40th  Geo.  3.  the  following  cafe 
was  proved:  The  defendant  having  drawn  a  bill  of  exchange  on 
Howell,  the  bankrupt,  dated  the  lit  of  March,  1796,  payable  to 
his  own  order  three  months  after  date,  it  was  accepted  by  Howell, 
and  indorfed  by  the  defendant  to  his  bankers.  On  the  2d  of 
June,  which  was  two  days  before  the  bill  would  become  due,  as 
it  was  originally  drawn,  Howell  came  to  the  defendant,  and  told 
him,  that  in  confequence  of  feveral  houfes  having  failed,  he  had 
loll  large  fums  of  money,  and  his  bills  had  been  returned  upon 
him,  and  he  informed  the  defendant  as  his  friend,  (but  informed 
no  other  perfon  thereof)  that  his  affairs  were  bad  and  would  no: 
pay  above  10/.  in  the  pound.  Upon  this  the  defendant  faid  that 
Howell  muft  pay  his  bill,  and  that  if  he  would,  he,  the  defendant, 
would  be  fecurity  to  Howell's  creditors  for  fomuch  as  the  eftate 
fhould  produce,  if  they  agreed  to  a  compofitiou.  Howell  according- 
ly paid  the  bill,  and  on  the  5th  of  June  became  bankrupt.  It  alfo 
appeared  that  the  date  of  the  bill  had  been  altered  from  the  ill  to 
the  2 1  ft  of  March,  and  that  the  time  of  payment  had  been  altered 
from  three  months  after  date  to  two  months  afterdate.  There  was 
no  evidence,  however,  to  (how  by  whom  this  alteration  was  made, 
or  that  the  defendant  had  any  knowledge  of  it,  but  the  eircumflsnces 
of  the  cafe  rather  afforded  a  prefumption  that  he  did  not.  His  lord- 
ihip  obferved  to  the  jury,  that  this  was  a  bargain  for  a  fraudulent 
preference,  the  confideration  of  which  was  of  no  value  ;  that  the 
circumftance  of  the  bankrupt  having  called  upon  the  defendant 
two  days  before  the  bill  became  due,  and  after  difclofing  his  fitua- 
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tion,  having  acceded  to  the  defendant's  offer,  afforded  ftrong  ground 
for  them  to  infer  fraud,  and  that  the  inference  of  fraud,  as  far  as 
related  to  the  bankrupt,  was  rather  ftrengthened  by  the  alteration 
which  had  taken  place  in  the  date  and  time  of  payment  of  the 
bill.  The  jury  found  a  verdict  for  the  plaintiffs  for  the  amount 
of  the  money  received  by  the  defendant  on  the  bill. 

In  the  following  term  the  counfel  for  the  defendant  moved  for 
1  new  trial,  and  it  was  contended  that  the  preference  given  to 
the  defendant  was  not  voluntary,  inafmuch  as  the  defendant 
had  infilled  on  having  the  bill  paid,  and  that  it  was  not  necef- 
fary  there  mould  be  any  threats  of  legal  procefs  to  rebut  the  pre- 
fumption  of  fraudulent  preference.  He  cited  Smith  v.  Payne,*7 
where  a  fecurity  given  to  a  creditor  by  a  debtor  at  the  mere 
inftance  of  the  former,  but  without  any  threats  of  an  arreft,  was 
held  valid,  though  the  debtor  himfelf  informed  the  creditor  of  the 
bad  fituation  of  his  affairs.  Lord  Eldon,  Ch.  J.  having  dated  the 
cafe  to  the  court  with  his  directions  thereupon,  declared  himfelf  of 
the  fame  opinion  which  he  gave  at  the  trial,  and  difiinguifhed 
this  from  the  cafe  of  Smith  v.  Payne,  becaufe  there  the  creditor  came 
to  the  debtor,  and  the  fecurity  was  taken  for  a  debt  actually  due. 

The  reft  of  the  court  concurring  with  his  lordfhip,  the  rule  for 
a  new  trial  was  refufed. 

But  if  a  bankrupt  make  a  payment  to  a  creditor  under  the  ap- 
prehenfion  of  legal  procefs,  however  groundlefs,  fuch  preference 
is  valid. 

Thus,  in  the  cafe  of  Thompfon  and  others,  affignees  of  Jane 
Wifeman,  v.  Freeman,  («)  which  was  an  action  of  trover  tried  be- 
fore Puller,  J.  at  the  fittings  after  Hilary  term,  16  Geo.  3.  at 
Guildhall,  and  was  brought  by  the  affignees  of  the  bankrupt  in 
order  to  recover  fome  goods  which  the  defendant  had  taken  pof- 
feffion  of  under  a  warrant  of  attorney  to  confefs  a  judgment  exe- 
cuted by  the  bankrupt  about  fix  months  before  the  act  of  bankrupt- 
cy committed,  but  at  a  time  when  fhe  knew  (lie  was  in  an  infol- 
vent  Rate. 

The  defendant  had,  in  the  year  1780,  joined  in  two  bonds  with 
the  bankrupt,  and  had  received  a  counter  bond  of  indemnity. 

*  Pofl  470.  (u)  \Term  Rep.  ice.  Ste alfo  Hartfhorn  v.  Slodden, 
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When  thefe  bonds  became  due,  the  bankrupt,  not  having  where- 
withal to  difcharge  them,  applied  again  to  the  defendant,  and  en- 
gaged him  to  join  with  her  in  two  new  bonds,  payable  in  Julyt 
1784,  for  the  purpole  of  raifing  money  to  take  up  one  of  the  old 
bonds:  one  of  them  was  accordingly  taken  up  the  14th  of  Jan. 
1784.  The  defendant  took  another  counter-bond  of  indemnity 
upon  his  joining  in  the  two  lad  bonds.  Previous  to  the  3d 
of  June,  1785,  the  day  on  which  the  act  of  bankruptcy 
happened,  the  bankrupt  fent  for  the  defendant,  and  pro- 
pofed  to  him  that  he  fhould  take  out  his  debt  in  goods,  to 
which  he  acceded,  and  the  warrant  of  attorney  in  quefticn  was 
given.  It  appeared  that  her  reafon  for  fending  for  the  defendant 
originated  from  a  letter,  taking  notice,  though  not  in  a  threaten- 
ing manner,  of  her  fituation  with  refpect  to  the  defendant,  which 
letter  fhe  had  received  juft  before  from  Meflrs.  Fcjfet  and  Bellamy, 
whom  fhe  knew  to  have  acted,  in  a  former  tranfaction,  as  attornies 
for  the  defendant,  though  upon  this  occafion  they  were  not  in 
fact  concerned  for  him.  The  two  laft  bonds  were  not  discharged, 
by  the  defendant  till  fome  time  after  the  execution,  nor  had  the 
obligees  ever  threatened  to  refort  to  him  for  payment  at  that 
time,  the  bonds  not  having  then  become  due. 

Another  circumfl ance  was  alfo  much  relied  on  for  the  plaintiffs 
at  the  trial,  that  the  defendant  upon  his  examination  before  the 
commiflioners  had  fworn,  that  when  he  took  pofTeffion  of  the 
goeds  under  the  warrant  of  attorney,  he  was  not  an  actual  credi- 
tor. 

The  learned  judge  left  it  to  the  jury  to  confider  whether  the 
means  which  the  bankrupt  put  into  the  defendant's  hands  to  pay 
himfelf  were  fraudulent  or  not ;  for  if  fhe  had  executed  the  war- 
rant of  attorney  from  neceffity,  or  in  order  to  fave  herfelf,  though, 
perhaps,  acting  by  miftake,  or  under  a  falfe  apprehenfion  that 
the  defendant  was  taking  due  means  to  enforce  his  de- 
mands upon  her,  it  was  certainly  a  legal  acl: ;  but  if  fhe  had 
acted  merely  with  a  view  to  favour  the  defendant,  and  give  him 
an  unjuft  preference,  it  was  void.  The  jury  found  a  verdicl  for 
the  defendant.  In  the  following  term  a  motion  was  made  for  a 
new  trial,  which  the  Court  refufed  ;  and  Lord  Mansfield,  Ch.  ]'. 
faid  :  "  A  bankrupt,  when  in  contemplation  of  his  bankrup  cy, 
cannot  by  his  voluntary  act  favour  any  one  creditor ;  but  if  under 
fear  of  legal  procefs,  he  gives  a  preference,  it  is  evidence  that  he 
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Joes  not  do  it  voluntarily.  And  though  the  defendant  in  this 
cafe  had  taken  no  fteps  to  fecure  himfelf  in  cafe  he  was  called  up- 
on, yet  the  bankrupt,  acting  from  miftake,  was  under  the  fame  ap* 
prehenfions  of  legal  procefs,  as  if  the  defendant  had  actually 
threatened  her ;  fo  that  her  executing  the  warrant  of  attorney 
was  not  a  voluntary  act,  but  the  effect  of  fear,  however  ground- 
iefs  that  might  be." 

So,  where  a  creditor,  knowing  his  debtor  to  be  in  diftrefled  cir- 
cumftances,  and  not  able  to  pay  his  debt,  applied  to  him,  in  the 
firft  inftance,  about  two  months  before  his  bankruptcy,  for  a  fecu- 
rity,  and  took  part  of  his  flock  in  trade  for  that  purpofe :  this  is 
not  an  undue  preference,  though  the  creditor  did  not  threaten  to 
fue  in  cafe  of  a  refufal. 

Thus,  in  the  cafe  of  Smith  and  another,  aflignees  of  Hamilton 3 
v.  Payne,  (nv)  which  was  an  action  of  trover ;  and  the  queltion  was, 
whether  the  defendant  had  not  obtained  them  from  the  bankrupt, 
upon  the  eve  of  his  bankruptcy  by  means  of  an  undue  preference 
given  to  him  by  the  bankrupt.  It  appeared  that  about  April,  793, 
the  bankrupt,  who  was  a  bookfeller,  being  indebted  to  the  der 
ffudant  in  feveral  fums  of  money,  amounting  to  about  385/.  the 
latter  happened  accidentally  to  call  upon  him,  when  the  bank- 
rupt informed  him  that  he  was  afraid  of  being  arrefted,  for  that  a 
perfon  had  been  to  demand  80/.  which  he  owed,  and  was  unable  to 
pay :  the  defendant  thereupon  tGld  him  that  he  was  fearful  he  (the 
bankrupt)  was  in  a  bad  ftate,  as  he  had  repeatedly  told  him  in  like 
circumftances,  but  if  he  could  get  over  the  day,  he  fhould  do  very 
well.  The  bankrupt  exprefling  his  fear  of  being  arrefted,  the  de- 
fendant told  him  he  would  be  ruined  if  he  were,  as  he  would  not 
be  able  to  get  bail  :  the  defendant,  however,  went  immediately  to 
a  friend  in  the  neighbourhood,  and  borrowed  80/.  brought  it  back 
to  the  bankrupt,  and  defired'him  to  go  and  pay  the  debt  dhrectly. 
Shortly  after  this  tranfadtion  the  defendant  applied  to  the  bankrupt, 
and  reprefented  to  him  that  he  did  not  like  to  have  the  account 
unfettled,  and  fo  large  a  fum  due  to  him,  and  defired  to  fee  what 
books  he  could  have  out  of  the  fhop  in  order  to  cover  his  demand \ 
and  admitted  that  he  did  not  afk  for  money,  as  he  thought  he 
sculd  not  get  it.     The  bankrupt  fhowed  him  his  catalogue;  and 
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he  fele&ed  the  books  in  queftion  at  prime  cofl,  being  fuch  as  he 
thought  the  bankrupt  could  beft  fpare,  without  impeding  the 
carrying  on  of  his  bufinefs  ;  of  which  books  the  defendant  was  im- 
mediately put  in  poffefTion.  The  defendant  further  admitted  that 
he  took  the  books  to  fave  himfclf,  and  that  he  would  not 
have  taken  them,  but  that  he  was  apprehenfive  he  could  get 
no  money,  and  therefore  he  had  not  afked  for  any;  that  he 
had  taken  about  58/.  in  notes,  having  taken  this  tranfaclion, 
and  he  admitted  that  he  did  not  purchafe  the  books  in  order  to  fell 
them  for  profit,  but  to  cover  his  debt,  as  he  was  apprehenfive  of 
the  bankrupt's  circumftances,  having  often  heard  him  complain  of 
them.  The  act  of  bankruptcy  was  committed  on  the  4th,  and 
the  commifTion  was  fued  out  on  the  6th  of  July,  1 793-  The 
bankrupt  himfelf  was  examined  as  a  witnefs  at  the  trial,  and  he 
fwore  that  the  tranfaclion  between  him  and  the  defendant 
was  without  fraud,  and  that  he  did  not  meditate  any  act  of 
bankruptcy  at  the  time.  Lord  Kenyon,  Ch.  J.  at,  the  trial, 
inclined  to  think  that,  upon  the  whole  of  the  cafe,  it  appeared 
that  the  offer  of  the  fecurity  was  voluntary  on  the  part  of  the 
bankrupt,  and  that  the  bad  fituation  of  his  affairs  was  known  to 
the  defendant  at  the  time  the  latter  accepted  of  it ;  and  therefore 
he  recommended  the  jury  to  find  a  verdict  for  the  plaintiffs  ;  they, 
however3  found  for  the  defendant. 

The  counfel  for  the  plaintiff  moved  for  a  rule  to  fhow  caufe 
why  the  verdict  fhould  not  be  fet  afide.  But  the  Court  were  of 
opinion  that  there  was  no  undue  preference  in  this  cafe,  and  there- 
fore ref ufed  the  rule. 

Lord  Kenyon,  Ch.  J.  faid  :  "  I  confefs  that  the  impreffion  which 
I  received  at  the  trial  was  unfavourable  to  the  defendant :  but 
the  jury  thought  differently;  and  I  fee  no  reafon,  upon  maturer 
conficleration,  to  differ  from  the  conclufion  they  have  drawn.  I 
think  I  laid  too  much  ftrefs  upon  the  admiffion  nude  by  the  de- 
fendant, that  at  the  time  he  applied  to  the  bankrupt  he  did  not 
afk  for  money  becaufe  he  thought  he  could  not  get  it ;  for  in 
truth,  the  fame  obfervation  may  apply  in  many  inftances  to  credi- 
tors taking  fecurity  inftead  of  actual  payment,  for  their  debts: 

H  h  4  This 


472  Of Bankrupts  and  their  AJJignees.  [Part  IL 

This  alfo  (hows  that  this  was  not  a  voluntary  offer  on  the  part  of 
the  bankrupt,  but  that  ttie  fecurity  was  given  in  confequence  of 
his  beinr  r>x  (Ted  by  the  defendant  for  that  purpofe,  who  was  not 
(difpofed  to  raft  him  any  longer.  It  is  admitted  that  if  the  de- 
fendant had  threatened  the  bankrupt  in  cafe  of  his  refufal,  the 
Jtranfactiqn  would  have  been  valid  ;  but  there  is  no  occafion  for  a 
creditor  under  fuch  circumftanccs  to  threaten  an  actual  arret!  ;  and 
hi  r :  the  defendant  did  prefs  the  bankrupt  for  a  fecurity.  And 
under  tnefecircumftances  the  bankrupt  himfelf  having  fworn  to  the 
honefty  of  the  tranfadtion,  and  that  he  did  not  meditate  a  bank- 
ruptcy at  the  time,  and  the  jury  by  their  verdict  having  nega- 
tived the  idea  oi  conufion,  there  is  no  ground  for  fetting  afide  the 
veidict." 

If  good?  are  configned  by  a  bankrupt  (previous  to  his  bank- 
ruptcy) to  a  factor  who  is  fully  acquainted  with  his  insolvency ; 
and  upon  fuch  coi  fignment  money  is  advanced  by  the  factor  5 
this  is  not  a  fraudulent  confignment ;  and  the  factor  is  en- 
titled (as  againft  the  aflignees)  to  retain  the  produce  of  the 
goods  in  Satisfaction  of  the  general  balance  due  to  him  from  the 
bankrupt. 

Thus,  in  the  cafe  of  Foxcroft  and  others,  aflignees  of  Wil- 
liam Snttertbwaite,  a  bankrupt,  v.  Devonjfnre,  and  others,  (x) 
which  was  action  of  affumpftt  for  money  had  and  received 
to  the  ufe  of  the  plaintiffs  as  aflignees.  The  facts  of  this 
cafe  being  fully  ftated  in  the  judgment  of  the  court,  as  pro- 
nounced by  Lord  Mansfield^  Ch.  J.  it  will  be  unneceflary  to 
ftate  any  thing  mere  than  what  he  faid  on  this  occafion,  which 
was  as  follows  f  '*  This  matter  came  before  the  court,  upon  a 
motion  for  a  new  trial,  on  the  ground  of  a  mifdirection  by  the 
judge  who  tried  the  caufe.  It  was  admitted  at  the  trial,  that  SaU 
ierthwaiU,  the  bankrupt,  was  a  trader :  and  the  debt  of  the  peti- 
tioning creditor,  the  commiflion,  and  the  affignment,  were  likewife 
all  admitted.  The  action  was  brought  for  monies  arifing  from 
the  Sale  of  goods  that  had  been  cenfigned  by  the  bankrupt  to  the 
defendants  as  factors  for  him,  and  fold  by  them  as  fuch  ;  which 
money  was  admitted  to  be  in  the  defendant's  hands,  and  amounted 

(*)  2  Bur.  931.     1  BU  Rep.  193.  S.  C. 
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to  5314/.  17-c-  9\d'  ^  appeared  that  the  defendants  had  paid 
feveral  fums  of  money,  to  Sattertbwaites  ufe,  upon  bills  drawn 
upon  them  by  him,  and  otherwife.  The  plaintiffs  (the  afiignees 
under  the  commifficn)  proved  fome  fecret  acts  of  bankruptcy  to 
have  been  committed  by  Satterthivaile  about  ChriJ}mast  1751; 
namely,  his  being  denied  to  his  creditors.  On  the  other  fide  it 
was  proved,  that  he  foon  appeared  again  publickly  as  ufual ;  and 
continued  to  do  To  till  about  the  month  of  Auguft  following 
(1752),  but  in  that  month,  he  flopped  payment:  and  thereupon 
the  commiflion  was  taken  out.  Thefe  fecret  acts  of  bankruptcy, 
committed  at  Chri/lmas,  1 75 1 ,  over-reached  the  consignment  of 
the  goods,  the  fale  of  them,  the  receipt  of  the  monies  for 
which  they  were  fold,  and  likewife  the  time  when  the  defend- 
ants advanced  the  monies  to  the  ufe  and  order  of  the  bank- 
rupt. 

It  was  infifted  by  the  counfel  for  the  defendants,  from  the 
nature  of  the  prefent  action,  the  defendants,  being  factors,  ought 
to  be  allowed  not  only  for  their  commiflion,  and  all  charges  and 
expences,  but  alfo  whatever  money  they  had  paid  on  account  of 
bills  drawn  upon  them  by  Satterthwaite  \  and  that  the  plaintiffs  in 
this  action  could  only  recover  the  balance  of  the  general  ac- 
count. 

The  counfel  for  the  plaintiffs  admitted  that  the  defendants  were 
entitled  to  be  allowed  their  commiflion,  and  all  charges  and  ex- 
pences as  factors  ;  but  not  the  bills  of  exchange  drawn  by  Salter- 
lhivaite%  which  they  had  paid  fubfequent  to  the  act  of  bank- 
ruptcy. 

This  queftion  was  agreed  to  be  referved,  (if  it  fhould  be  necef- 
fary  to  have  recourfe  to  it,)  as  a  point  for  the  future  confuta- 
tion and  determination  of  the  judge  who  tried  the  caufe.  But  the 
counfel  for  the  plaintiffs  infifted  on  a  preliminary  point;  viz. 
that  the  defendants  were  guilty  of  a  fraud,  in  paying  thefe  bills  of 
exchange,  drawn  upon  them  by  the  bankrupt :  which  preliminary 
point  of  fraud  was  lufficient  to  deltroy  any  right  that  the  defend- 
ants might  otherwiie  claim  (fuppofing  the  tranfaction  had  not 
been  fraudulent,)  to  an  allow  mce  of  the  money  paid  in  difcharge 
of  them;  and  confequently  to  preclude  them  from  entering  at 
jll  into  the  quettion  above-mentioned.  For  if  it  mould  be  ad- 
mitted 
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mitted  on  the  part  of  the  plaintiffs,  that  this  action  of  affumpftt  af- 
firmed the  contract,  yet  if  their  payment  of  the  bills  was  fraudu- 
lent, it  would  at  once  put  an  end  to  their  claim  of  an  allowance  of 
the  money  as  fraudulently  paid.     They  granted  that  in  cafe  the 
defendants  mould  appear  not  to  have  been  guilty  of  any  fraud,  but 
to  have  paid  the  bills  fairly  and  honeftly,  they  would  then  have  a 
right  to  enter  into  the  point  referved  (as  above)  for  future  con- 
fideration:  but  they  infilled  that  upon  fuppofition,  that  in  a  com- 
mon cafe,  this  fort  of  action  would  confirm  the  contract,  fo  as  to 
make  the  consignment,  fale,  and  payment  of  the  bills  to  be  confi- 
dered  as  before  any  act  of  bankruptcy  committed  ;    and  confe- 
quently,  that  the   defendants  would  be  entitled  to  retain  what 
they  had  paid  upon  the  bills;  (for  every  thing  that  could  be  al- 
ledged  by  the  defendants  muft,  pro  hac  vice,  be  admitted  upon  a 
previous  bar  to  their  going  into  the   queftion  •,)  yet  the  bar  of 
fraud  would  deftroy  any  demand  they  could  have  upon   that  ac- 
count.    And  the  fraud  which  they  charged  upon  the  defendants 
was  this,  "  that  they  were  privy  to  Satterthwaite's  insolvency,  at 
the   time   when   they  advanced    the    monies,    to   difcharge   his 

bills." 

Upon  this  preliminary  point  only  of  fraud,  it  was  left  to  the 

jury  :  and  upon  this  point  only,  they  found  their  verdict.     Upon 

hearing  all  the  evidence,  they  were  of  opinion  that  the  tranfac- 

tion  was  fraudulent  on  the  part  of  the  defendants ;  and  they  gave 

a  verdict  for  the  plaintiffs  for  the  whole  money  -,  deducting  only 

the  eommifiion  due  to  the  defendant,  and  the  expences  of  the 

fale  of  the  goods. 

Though  the  ground  of  the  verdict  mould  be  wrong,  yet,  if  it 
clearly  appeared  to  us  now,  that  upon  the  whole  no  injuftice  had 
been  done  to  the  defendants ;  or  if  it  clearly  appeared  to  us  now 
that  the  plaintiffs,  by  another  form  of  action  could  recover  all 
they  have  got  by  this  verdict,  we  think  the  Court  ought 
not  to  grant  a  new  trial.  But  if  injuftice  be  done  to  the  de- 
fendants by  the  prefent  verdict,  and  if  it  be  not  certain  and  clear 
that  the  plaintiffs  might  have  equal  redrefs,  and  recover  as 
much,  by  another  form  of  action  •,  then  we  ought  to  grant  a 
new  trial. 

Two  points  have  been  argued  and  urged  on  the  part  Cjf  the 
phintifFs. 

Ift, 
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id,  That  clearly  the  defendants  were  not  to  be  allowed  to  re- 
tain for  the  bills  :  becaufe,  i  ft,  They  were  not  paid  till  after  an 
act  of  bankruptcy  ;  idly,  this  action  of  ajfum[jity  only  »dmits  the 
falc  of  the  goods,  and  nothing  elfe  but  the  agency  of  the  defend- 
ants in  that  fingle  refpect  ;  and  3dly,  if  it  admitted  every- 
thing fo  as  to  put  the  aflignees  in  the  very  condition  the  bankrupt 
would  have  been,  had  he  brought  this  action,  yet  a  factor  has  no 
lien  for  items  of  a  general  account  (his  lien  being  confined  to  hi* 
commillion  and  expences  about  the  particular  go    ;.-> 

Thefe  points  have  not  been  at  all  confidered  in  this  action  :  and 
therefore  it  is  enough  if  they  are  doubtful.  They  went  off,  upon 
the  preliminary  queftion  of  the  fraud  being  taken  up  and  purfued, 
and  were  never  afterwards  taken  into  any  further  connderation  at 
the  trial. 

We  are  not  clear  that  this  action  of  njfumpfit  does  not  affirm  the 
power  of  the  bankrupt  and  the  contract,  throughout  the  whole 
trail-faction.  Where  fuch  an  action  is  brought  by  affignees  of  a 
bankrupt's  effects  againft  a  vendee  of  goods,  it  affirms  the  file,  and 
alfo  the  payment  to  the  bankrupt  of  any  part  of  the  price.  It  is 
agreed  here,  that  it  admits  the  confequence  of  the  defendants  being 
factors  ;  and  allows  a  lien  for  commiffion  and  expences. 

That  a  factor  has  alfo  a  lien  upon  goods  configned,  whilft  they 
remain  in  his  poflefTio'.i.  for  items  of  a  general  account  with  his 
principal,  has  been  folemnly  determined.  However,  the  prefent 
cafe  differs  from  the  cafe  of  Kruger  v.  Wilcochs*  where  it  was  fo 
determined.  For  there  the  factor  remained  in  poffeffion  of  the 
goods:  but  here  the  goods  have  been  fold,  and  turned  into 
money.  In  fuch  a  cafe  there  never  was  a  doubt  but  that  mutual 
items  of  apcount  might  be  fet  off:  the  demand  and  recovery  can 
only  be  for  the  balance.  Therefore  it  is  impoffible  to  fay,  that 
the  queftion  the  defendants  would  have  made  upon  this  point, 
had  they  been  permitted,  may  not  be  very  material.  And  if  it 
might  have  been  material  to  their  defence,  they  have  a  right  to 
have  it  tried  and  confidered. 

2dly,  Another  matter  gone  into  at  the  trial,  and  urged  by  the 
counfel  for  the  plaintiffs,  was,  that  in  an  action  of  trover y  the 
plaintiffs  might  certainly  recover  the  value  of  the  goods,  without 
making  any  allowance. 

•  Jtiif,  i  Vol.  267, 

his 
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This  would  depend  on  a  variety  of  circumflances,  which  were 
not  gone  into  at  th :  trial  becaufe  the  counfel  for  the  defendants 
were  flopped  and  cut  fhort  by  the  preliminary  bar  of  the  fraud, 
which  was  alone  fufficient  to  invalidate  their  claims  as  upon  a 
fair  tranfadtion.  This  makes  it  neceffary  to  examine  the  ground 
of  the  verdict,  which  proceeded  from  the  direction  given.  1 
will  admit  "  that  the  evidence  proved  the  fact,  and  every  conclu- 
fion  deducible  from  it :"  but  I  cannot  think  that  the  fact  fo 
proved,  or  conclufion  fo  drawn,  amounts  to  that  offence  which 
the  law  calls  fraud,  to  avoid  the  debt.  And  in  examining 
this  matter,  we  muft  remember,  that,  pro  hoc  vice,  the  whole 
iranfaction  is  admitted  to  be  before  any  act  of  bankruptcy. 
Fraud  often  is  a  mere  fact ;  as  when  it  depends  (as  on  a  policy  of 
infurance,  for  inflance,)  upon  what  the  party  faid  or  did  :  or  it  may 
be,  and  often  is  a  queftion  of  law.  Suppofe  a  creditor,  knowing  a 
trader  likely  to  break,  conceals  it  from  the  knowledge  of  other 
creditors,  till  he  gets,  even  by  threats  of  legal  procefs,  payment  of 
his  debt  before  any  direct  act  of  bankruptcy ;  and  the  aflignees 
Ihould  infift  this  was  a  fraud,  and  that  he  mould  refund  :  this  is  a 
matter  of  law  ;  and  the  law  would  fay,  that  this  was  not  fraudulent. 
Suppofe  a  man  bond  fide,  lends  money  to  a  trader  upon  a  mort- 
gage, after  an  act  of  bankruptcy  without  notice  ;  and  then  know- 
ing of  the  commiflion  of  bankrupt  and  aflignment,  gets  in  an 
old  term,  even  for  little  or  no  confideration  ;  and  the  aflignees 
bring  an  ejectment ;  and  it  becomes  a  queflion  whether  this  be  a 
fraud,  or  not ;  this  is  a  matter  of  law ;  and  the  law  will  fay,  it  is 
no  fraud  ;  for  the  mortgagee  had  a  right  to  do  this. 

The  evidence  of  fraud  in  this  cafe,  as  ftated  by  the  report,  are 
the  following  letters.  The  flrft  is  dated,  Brijlcl,  5th  May  1752, 
figned  "  Devonjhire  and  Reeves"  and  directed  to  "  William  Satter- 
thivaite  "  "  We  wifh  you  had  been  open,  and  told  us  in  time 
how  your  affairs  flood — it  appears  to  us  very  evidently,  you  have 

/.icd  your  reputation  and  credit  on  the  faith  of  thofe  S. 
Do  but  cenfider  where  you  muft  have  been  in  point  of  reputa- 
tion, had  we  done  otherwife  than  we  did. — It  is  now  over;  and 
we  will  not  do  any  thing  that  mould  lefleri  your  credit.  There- 
■  fhip  not  in  ounce  of  goods  more  till  your  affairs  are  fet- 
tled." 

The  next  letter  is  dated  Brifiol,  15th  May,  1752,  figned  "  Devon- 
jhire and  Reeves"  and  directed  to  William  Satterthwaite,  merchant 

in 
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in  Brijlol ;  and  contains  the  following  pafTage  :  "  Wc  cannot  help 
being  uneafy  to  think  you  have  drawn  on  us  again  for  120/. 
Reaily  you  will  make  us  let  your  bills  go  back  protefted,  in  fpight 
of  our  inclinations.  We  will  pay  this ;  but  take  notice,  don't 
draw  another  :  we  friendly  hint  it." 

The  next  letter  is  dated  25th  June,  1752,  figned  and  directed 
above;  and  is  thus:  "  William  Satterthwaite,  efteemed  friend — 
We  really  fear  thefe  proceedings  will  greatly  hurt  your  credit  in 
the  eyes  of  every  judicious  perfon :  it  is  very  natural  to  think 
that  will  be  the  confequence.  For  our  part,  we  would  make  a 
thoufand  fhifts,  rather  than  trifle  with  our  reputation,  as  you  do 
with  yours. — It's  a  matter  well  worth  your  ferious  confideration." 
u  P.  S.  Inclofed  we  return  you  Liebenrood's  draft,  150/.  which 
with  one  {hilling  poftage,  place  to  our  credit.  This  is  fuch  a 
thing  we  never  did  before,  nor  ever  will  again." 

The  next  letter  is  dated  27th  June,  1752,  figned  as  before,  and 
directed  to  William  Satterthwaite.  After  referring  to  the  laft, 
it  goes  on  thus. — "  In  this  lad  letter,  thee  mentioned  nothing  of 
remitting  for  Liebenrocd's  bill,  which  thee  ordered  us  to  fend  for 
from  London  four  days  before  due,  (which  we  did,  and  returned 
thee  in  our  laft,)  though  thee  promii\'d  us  faithfully  to  remit  for 
the  fame,  laft  6th  day  was  a  week  :  and  having  had  fundry  letters 
that  take  no  notice  thereabout,  we  cannot  help  thinking  and  fay- 
ing that  thee  trifles  with  thy  creditors  and  us.  We  are  fo  much 
in  want  of  money  as  thee  canft  poflibly  be  ;  and  had  we  thought 
thee  wouldeft  have  treated  us  in  this  manner,  we  would  not  have 
advanced  one  quarter  of  the  fum,  to  be  allowed  10/.  per  cent. 
The  difappointment  to  us  gives  more  uneafinefs  tiian  ail  the  pro- 
fits of  a  year's  trade  will  do  us." 

The  next  letter  is  dated  14th  July,  fame  year,  and  figned  as 
before,  William  Satterthivaite,  and  is  as  follows  :  "  Efleemed 
friend,  fo  much  for  your  affairs,  in  and  under  our  care-,  which 
(hall  be  managed  with  all  care  and  frugality.  But  what  next  we 
fay  appears  to  us  in  a  very  odd  light :,  for  Ed-ioard  Wilcox  has 
been  with  us,  and  fays  you  have  made  over  our  goods  on  the  Sarah 
and  Martha.  If  true,  gives  us  fuch  ideas  that  we  dare  not  put 
pen  to  paper  to  fay  our  fentiments.  If  you  fend  us  any  more 
bills — if  ever  we  do  return  a  bill  we  will  return  yours." 

The  next  letter  is  the  28th  July,  the  fame  year,  Hjned  as 
before:  and  is  as  follows. — "  William  Satterthwaite,  the  Sarah  and 
Martha,  your  3-8ths.      The  Carolina,  how  much?  tell   us:  for 

you 
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you  muft  fecure  us,  by  a  bill  of  fale  of  each,  that  is  your  parts. — 
Unlefs  you  fend  here,  fome  fccurity.  —  Say  your  father,  Mofs — ' 
join  in  a  bond,  or  fome  good  man.  Claimants  will  be  made  upon 
us,  for  their  proportions  of  cargoes  we  have  fold  ;  as  Touchetts  did 
of  the  rice.  We  are  willing  to  (land  by  you  as  far  as  we  can 
with  prudence  :  but  an  undoubted  counter  fecurity  we  muft  have 
- — We  dread  the  confequences  of  thefe  repeated  ftrokes,  we  very 
much  fufpet~t,  you  have  not  the  money — We  muft  have  your 
affairs  cleared  up — Whatever  you  are,  we  are  aimoft  bro- 
ken-hearted to  fee  how  you  are  going  on,  and  have  of  late.  And 
what  will  be  the  confequence,  if  you  are  worth  300c/.  ?  we  know 
and  have  feen  the  confequence  elfewhere." 

Some  vague  fufpicions  befide,  have  been  mentioned  at  the  bar, 
by  the  counfel  for  the  plaintiffs :  as,  that  they  were  all  of  them 
quakers,  and  endeavouring  to  play  into  each  other's  hands,  to  the 
prejudice  of  Satterthivaite's  other  creditors ;  that  Satterthivaite  had 
broke  before ;  that  all  the  bills  were  after  May :  (which  the 
other  fide  deny.) 

But  as  I  proceed  upon  allowing  the  evidence  to  prove  the  con- 
clufions  contended  for,  it  is  only  neceffary  to  examine  what  thofe 
conclufions  are.  The  report  fays  that  a  falfe  credit  was  given 
the  bankrupt :  i.  e.  he  would  have  broke  openly  unlefs  they  had 
lent  him  money.  The  counfel  for  the  plaintiffs  fay,  the  defend- 
ants lent  him  money  to  keep  him  from  failing,  till  his  fhips  and 
goods  might  come  home,  configned  to  themfelves,  or  even  to 
the  bankrupt's  own  hands:  whereas  if  a  commiiTion  had  iffued  be- 
fore that  time,  the  affignees  would  have  had  them. 

It  was  left  to  the  jury,  that  if  they  believed  from  the  evidence, 
that  the  defendants  knew  or  underftood  the  bankrupt's  circum- 
ftances  to  be  infolvent  at  the  time  they  paid  his  bills ;  they 
might  find  againft  them,  upon  the  ground  of  fraud.  And  they 
found  in  the  affirmative. 

Had  the  queftion  turned  upon  the  validity  of  a  payment  made 
after  an  adt,  of  bankruptcy  committed  within  the  acl  of  19  Geo.  2. 
c.  32.  (which  was  one  of  the  points  made  at  the  trial,)  the  direc- 
tion would  have  been  quite  agreeable  to  the  terms  of  that  act. 
But,  as  the  queftion  was,  whether,  fuppofing  the  whole  tranfac- 
tion  before  any  aft  of  bankruptcy  committed,  the  defendants 
were  to  be  excluded  from  claiming  fatisfattion  for  the  money 
they  had  advanced  upon  Sattertbiuaite's  bilb,  by  reafon  of  their 

fraud 
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fraud  in  advancing  it. — "  We  are   all  of  opinion  that  the  direc- 
tion was  a  miftake." 

It  is  no  fraud,  for  a  factor,  knowing  the  circumftances  of  his 
principal  to  be  defperate,  and  believing  he  muft  break  unlefs  he 
can  procure  credit,  to  advance  money  upon  his  bills,  to  fave  him 
from  an  immediate  failure.  On  the  contrary,  it  is  an  honorable, 
friendly,  and  generous  act.  No  prejudice  can  arife,  but  to  the 
lender  himfelf.  He  may  lofe  the  whole  or  the  greateft  part  of  the 
money  fo  advanced  :  but  the  principal's  eftate,  if  he  breaks,  is  by 
fo  much  a  gainer;  or  fome  particular  creditors  to  whom  this  mo- 
ney has  been  paid,  are  gainers.  If  by  this  affiftance,  the  princi- 
pal has  the  good  luck  to  ftand  his  ground,  he  and  all  his  credi- 
tors are  benefited :  but  none  of  his  creditors  can  fuffer  by  the  ad- 
vancement of  money  to  their  debtor.  Many  beneficial  inftances 
of  this  kind  have  faved  the  moft  confiderable  houfes  from  ruin. 
If  the  factor  trufts  that  effects  of  his  principals  will  come 
over  from  abroad  configned  to  him,  by  which  means  he  may  ac- 
quire a  lien  upon  them  for  his  reimburfement,  the  factor's  con- 
duct is  a  little  more  prudent  •,  but  (till  it  is  free  from  all  colour  of 
fraud.  It  is  the  ufual  method  of  dealing  between  principals  and 
factors  in  good  credit ;  the  latter  advance  money  upon  the  faith  of 
confignments:  but  when  a  factor,  knowing  his  principal  to  be  in 
great  diftrefs,  and  in  immediate  danger  of  failing,  advances 
money  upon  the  faith  that  effects  beyond  fea  will  come 
over  configned  to  him,  he  acts  meritorioufly.  The  richeft  man  in 
trade  may  be  ruined,  while  his  effects  are  abroad,  and  not  in  his 
own  power,  to  anfwer  immediate  demands  upon  him,  (which  was 
the  cafe  of  the  Woodwards ■,  who  could  not  fave  themfelves  from  fail- 
ing; though  they  had  fufHcientto  pay  30/.  in  the  pound).  But  the 
factor  may  actually  fave  him  by  this  affiftance,  till  they  come 
home :  and  yet  the  factor  himfelf  runs  a  great  rifque,  and  trufts 
to  a  precarious  fecurity.  For  the  goods  may  in  fact  be  con- 
figned originally  to  another;  or  the  confignment  to  him  may 
be  countermanded,  they  may  be  fold ;  they  may  be  mort- 
gaged, or  burnt,  or  loit,  and  never  come  into  his  pofTeffion 
fo  as  to  give  him  any  lien :  r.nd  it  appears  by  the  letters 
that  have  been  read,  that  in  this  very  cafe,  Sattertbivaite  unwor- 
thily made  over  to  other  perfons  part  of  the  goods  to  which  the 
defendants  had  trufted  for  their  fecurity. 

A  mort- 
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A  mortgage  of  fhips  abroad,  or  of  cargoes  upon  the  high  feas, 
by  a  trader,  to  any  body  is  good,  notwithstanding  the  claufe  in  21 
Jac.  i.e.  19.  though  pofleffion  has  not  been  actually  delivered  : 
for  a  bill  of  fale  is  all  the  poffeffion  that  can  be  delivered,  till 
the  fhip  comes  home. 

There  fcarce  happens  a  bankruptcy  in  which  it  does  not  ap- 
pear that  a  fictitious  credit  has  been  acquired  by  drawing  and 
redrawing  bills  of  exhange,  and  by  accepting  and  indorfing  pro- 
millory  notes  :  yet  there  never  was  a  doubt,  but  that  the  perfons 
lending  their  names,  by  which  they  render  themfelves  at  laft  lia- 
ble, may  come  in  as  creditors.  The  cafe  of  a  man  who  has  ac- 
tually paid  his  money  to  fupport  the  credit  of  another,  is  infinitely 
ftrongcr  than  that  of  lending  a  name  only,  without  advancing 
any  money  at  all.  There  cannot  be  a  greater  paradox  than  that 
a  man  mould  be  guilty  of  a  fraud  in  lending  his  money  with 
no  other  profpect  but  the  chance  of  being  repaid  it.  A  notion 
that  lending  money  to  traders,  knowing  them  to  be  in  du- 
bious, tottering,  or  diftreffed  circumftances,  upon  mortgages 
or  liens,  is  fraudulent,  and,  confequently  the  contract  void  in 
cafe  a  bankruptcy  enfues,  would  throw  all  mercantile  dealing 
into  an  inextricable  confufion.  Men  lend  their  money  to  traders 
upon  mortgages  or  confignment  of  goods;  becaufe  they  fufpect 
their  circumftances,  and  will  not  run  the  rifque  of  their  general 
credit.  Upon  the  whole  of  this  cafe  we  are  of  opinion  that  there 
muft  be  a  new  trial." 

Where  goods  are  fold,  or  money  is  paid  by  a  bankrupt  after  an 
act  of  bankruptcy,  the  affignees  may  maintain  an  action  of  aJTump- 
ftt  or  trover  for  the  amount  thereof. 

Thus,  in  the  cafe  of  Hujfey  v.  Fiddall,  (y)  which  was  an  action  of 
ajfumpjit,  brought  by  the  aflignee  of  a  bankrupt  for  goods  fold  and 
delivered  by  the  bankrupt  after  an  act  of  bankruptcy. — It  was  ob- 
jected that  the  action  fhould  have  been  trover  and  not  ejfumpjit, 
becaufe  trover  might  be  brought  for  the  fame  caufe  again.  But 
Holty  Ch.  J.  faid  :   "  the  affignees  may  avoid  the  fale  if  they  will, 

(y)    12  Mod.    324,   &f  vide  Cooper  v.  Chitty,    I  Bur.    20.      1  Bl. 
Rep.6^  S.C.  and  Hitchcn  v.  Campbell,  3  Wilf.  304.  2  Bl.Rtp.^z'j.S.C. 

and 
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and  bring  trover  for  the  goods  ;  but  if  they  bring  the  one,  they 
fhall  not  after  bring  the  other.  By  act  of  bankruptcy  the  pro- 
perty of  the  goods  is  in  the  bankrupt's  creditors ;  and  if  it  be  a 
chofe  in  aclion  that  is  affigned,  the  aflignee  is  to  have  the  fame  re- 
medy for  it  as  the  bankrupt  himfelf  might  have  had ;  as  if  it  be 
money  received  to  the  ufe  of  bankrupt,  they  are  to  have  fuch  reme- 
dy as  he  might  have  had  for  it;  and  without  doubt  the  action, 
well  lies  here,  and  even  a  general  indebitatus  ojftimjfit  would 
have  done." 

So,  in  the  cafe  of  King,  aflignee  of  Longman  v.  Leith,  (z) 
which  was  an  action  of  ojfumpfit  for  money  had  and  received  to 
the  ufe  of  the  plaintifFas  aflignee.  The  facts  of  the  cafe  were  thefe : 
Longman  the  bankrupt  was  arretted,  on  the  19th  of  January  laft 
at  the  fuit  of  the  plaintiff,  and  he  became  a  bankrupt  by  lying 
two  months  in  piifon,  which  expired  on  the  26th  of  March.  On 
the  19th  of  February  the  plaintiff's  attorney  gave  notice  by  a  letter 
to  the  defendant,  (who  had  been  employed  by  Longman  about 
the  latter  end  of  January  as  a  broker  to  fell  his  effects)  not  to  fell 
them,  becaufe  Longman  had  committed  an  act  of  bankruptcy,  that 
a  commiffion  of  bankrupt  would  fhortly  be  iffued  againtl  him, 
and  thai  the  act  of  bankruptcy  would  relate  to  the  day  when  it 
was  committed,  which  was  fome  time  paft.  The  defendant  in 
his  anfwer  to  this,  dated  23d  of  February,  faid,  that  as  he  had 
advertifed  the  fale,  and  begun  to  fell,  and  the  goods  would  not 
produce  the  fum  for  which  Longman  was  in  prifon,  he  had  thought 
it  better  to  complete  the  fale  •,  and  that  he  had  fold  the  effects 
without  any  defign  to  defraud.  On  the  firfl  cf  March  the  defend- 
ant paid  Longman  120/.  being  the  produce  of  the  fale.  The  de- 
fendant's counfel  objected,  firft,  to  the  form  of  the  action,  and. 
that  it  fhould  have  been  trover  ;  and  fecondly,  that  the  fale  and 
payment  were  good,  being  before  the  act  of  bankruptcy  was 
complete. 

But  the  court  over-ruled  thefe  objections  and  gave  judgment  for 
the  plaintiff. 

Aphurjty  J.  faid  :  "  Whatever  doubt  may  have  been  formerly 
entertained  upon  this  queflion,  it  is  now  clear  that  the  affignees 
of  the  bankrupt  have  an  election  to  bring  cither  trover  or  ajjumpft 
in  a  cafe  like  the  prefent.     The  only  diftinctign   attempted  to  ba 

(s)  2  Term.  Rep.  141. 
Vol.  1.  Ii  taken 
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taken  between  this  and  other  acts  of  bankruptcy  is,  that  all  the 
other  acts  of  bankruptcy   are  complete  in  themfelve?,  whereas 
this  is  a  complicated  matter,  and  is  inchoate   till  the  party  has  lain 
in  prifon  two  months;  and  therefore  the  act  of  bankruptcy  is  not 
complete  till  the  expiration  of  that  time.     But  I  do  not' think  that 
makes  any  difference  ;  for  as  foon  as  the  two  months  are  expired, 
it  relates  back  to  the  time  of  the  firlt  arreft,  and  then  operates  as 
if  the  arreft  were  a  complete  act  of  bankruptcy  in  itfelf.     Then  if 
the  act  of  bankruptcy  over-reach  all  intermediate  acts  fo  as  to  veft 
the  property  in  the  aflignees  from  the  time  of  the  act  committed,  it 
follows  as  a  neccffary  confequence  that  they  may  either  affirm  or 
difafhrm  the  act  of  any  party   who,  after  the  act  of  bankruptcy, 
has  ( onverted  the  trader's  effects  into  money,  either  by  bringing 
an  'iction  for  money  had  and  received  to  their  ufe,  or  by  bringing 
trover  >•    and   here  they  have  chofen  the  former.     The  ftatute  of 
George   the  Second  makes  no  difference  ;  that  only  provides  that 
no  payment  fhall  be  fet  afide  which  is  bona  fide  made  to  the  bank- 
rupt in    the  common  courfe  of  trade  :    but  this  cannot  be  faid  to 
be  a  payment  really  and  bond  fide  made  in   the  common  courfe  of 
trade,  becaufe  the  defendant  had  exprefs  notice  of  the  bankrupt's 
fituation.     And  though,  itriclly  fpeaking,  at  the  time  of  the  no- 
tice the  act  of  bankruptcy  was  not  complete,  yet  after  that  notice 
the  defendant  was  not  warranted  in  paying  the  money  over  to  the 
bankrupt,  and  it  cannot  be  called  a  bond  fide  payment." 

Buller,].  "  With  regard  to  thefecond  point:  whether  this  be 
confidered  on  the  conftruction  of  the  bankrupts  laws,  or  on  the 
cafes  adjudged,  I  have  i  zt  the  fmalleft  doubt  but  that  the  bank- 
ruptcy relates  to  the  day  on  which  the  bankrupt  was  arrefled ; 
and  the  court  are  bound  to  confider  it  fo,  and  reafon  upon  it  as 
fuch.  The  other  objection  as  to  the  form  of  the  action  feems  to 
have  been  decided  by  the  cafe  of  Hitchin  x.  Campbell,  (a)  which 
fays,  that  the  afiiguees  have  their  election  to  bring  either  trover  or 
ojfumffit.  But  without  entering  into  the  cafes  upon  that  fubject, 
I  mould  be  difpofed  to  fupport  the  latter.  For  that  is  moil:  bene- 
ficial to  the  defendant;  becaufe  in  trover  the  plaintiff  may  recover  the 
the  full  value  of  the  goods  though  the  fale  may  not  actually  have 
produced  more  than  half  their  worth  ;  but  in  affnmpfit  the  aflignees 
are  only  entitled  to  recover  what  the  party  really  received,  which 

(a)  Ante  480.  n.  y\- 
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is  only  what  the  fale  of  the  goods  produced.  But  even  fuppofing 
there  had  not  been  any  other  cafe  upon  this  fubjetl,  there  could  be 
no  doubt' in  this  cafe  ;  for  the  letter  written  by  the  defendant  in 
anfwer  to  one  from  the  plaintiff's  attorney  is  decifive  that  this  ac- 
tion will  lie.  For,  fird,  he  had  notice  that  the  bankrupt  was 
in  infolvent  circumdances,  that  he  was  in  gaol,  and  that  the  goods 
did  not  come  into  his  pofleflion  till  after  the  arred  ;  to  which  he 
returned  for  anfwer  that  as  he  had  advertifed  and  begun  the  fale, 
and  the  goods  would  not  produce  the  fum  for  which  the  bank- 
rupt was  in  prifon,  he  had  thought  it  better  to  complete  the  fale, 
and  that  he  had  fold  the  effects  without  any  defign  to  defraud. 
Now  this  is  as  much  as  if  he  had  faid,  that  it  was  mod  bene- 
ficial for  him  that  the  goods  fhould  be  fold,  but  that  he  would 
hold  the  money  for  thofe  who  are  really  entitled  to  it." 

So,  in  the  cafe  of  Smith  and  another  afiignees  of  R.  Drake  and 
Ebenezer  Goddard  v.  William  Gcddardi  (b)  which  was  an  a<Ttion  of 
ajfumpfit.   The  firft  count  of  the  declaration  dated,  that  the  defen- 
dant,  before  R.  Drake  and  E.  Goddard  became  bankrupts,  was 
indebted  to  the  faid  R.  D.  and  E.  G.  for  money  had  and  received 
to  their  ufe,  and  being  fo  indebted,  promifed  to  pay,  &c.     The 
fecond  count  dated,  that  after  the  bankruptcy  of  R.  D.  and  E.  G. 
the  defendant  was  indebted  to  the  plaintiffs,  as  afiignees,  for  mo- 
ney had   and  received  to  their  ufe  as  fuch  afiignees,  and  being 
fo  indebted  promifed   to  pay,  Sec.     There  was  alfo  a  third  count, 
on  an  account  dated  between  the  plaintiffs,  as  afiignees,  and  the 
defendant.      The    defendant  pleaded    non  ajfumpfit,    and    gave  a 
notice  of  fet-off.       At   the  trial    before   Lord   Alvanley,    Ch.    J. 
it  appeared  that  R.  Drake  and  E.  Gcddard  carried  on  bufinefs  in 
partnerfhip  ;  that  E.  G.  committed  an  act  of  bankruptcy,  on  the 
8th  of  February,  1802,  and  R.  D.  on  the  17th  of  the  fame  month 
in  the   fame  year-,  that   a    few   days  previous   to  the  fird  act  of 
bankruptcy,  a   large  fum   of  money  was  paid  into  the  houfe  on 
account    of   the   defendant;    that  between  the   8th  and    i;thof 
February  feveral  funis  of  money  amounting  to  558/.  were  piid  to 
the  defendant  by  a  clerk  of  the  houfe  in  confequence  of  the  for- 
mer  infiding   on   fuch   payment,  there    being   evidence  to  (how 
that  he  was  acquainted  with  the  infolvent  fituation  of  that  houfe  ; 
that  on  the  28th  of  February  5/.  more  were  paid  to  the  defendant; 

{l)$Bcf.V  Put  46;. 
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that  up  to  the  17th  when  R.  D.  became  bankrupt,  the  balance  of 
accounts  between  the  partnerfliip  and  the  defendant  continued  to 
be  in  favour  of  the  latter,  and  that  the  trade  continued  to  be  car- 
ried on  by  the  bankrupts  till  the  15th  of  March.  The  plaintiffs 
were  aflignees  under  a  joint  commiflion  againft  R.  Drake  and 
E.  Goddard. 

The  counfel  for  the  defendant  made  two  objections  -,  firft,  that 
neither  of  the  counts  in  the  declaration  was  fo  framed  as  to  entitle 
the  plaintiffs  to  recover,  becaufe  the  money  being  paid  to  the  de- 
fendant after  the  act  of  bankruptcy  committed  by  E.  Goddard, 
but  previous  to  that  committed  by  R.  Drake,  the  defendant  was 
not  indebted  to  the  partners  before  their  bankruptcy,  as  alledged 
in  the  firft  count,  nor  to  the  aflignees  after  the  bankruptcy  of  both, 
as  alledged  in  the  fecond  count,  for  R.  Drake  being  folvent  when 
the  money  was  paid  to  the  defendant,  it  was  money  received  by 
the  defendant  to  the  ufe  of  the  plaintiffs,  as  aflignees  of  E.  God- 
dard and  to  the  ufe  of  R.  Drake.  Secondly,  that  as  the  balance, 
when  R.  Drake  became  bankrupt  was  in  favour  of  the  defendant, 
the  aflignees  could  not  recover  on  any  demand  prior  to  R.  Drake's 
bankruptcy,  fmcethe  5  Geo.  2.  c.  30.  f.  28.  directs  the  aflignees  to 
ftrike  a  balance  when  there  have  been  mutual  debts  or  credits,- and 
that  balance  muft  be  taken  at  the  time  when  both  partners  become 
bankrupts,  and  that  at  all  events  therefore,  the  defendant  muft 
be  allowed  the  money  received  by  the  bankrupts  on  his  account,  be- 
fore the  bankruptcy  of  either. 

The  court  determined  that  the  declaration  did  not  embrace  the 
whole  caufe  of  action  ;  and  that  the  plaintiffs  could  only  reco- 
ver the  fum  of  five  pounds  thereon. 

Lord  Ahanley  Ch.  J.  delivered  the  opinion  of  the  court  as  fol- 
lows :  "  This  is  an  action  for  money  had  and  received,  brought 
by  the  plaintiffs  as  aflignees  of  two  perfons  in  partnerfhip,  and 
the  money  in  difpute  was  paid  by  the  perfon  who  acted  as  clerk  in 
the  partnerfliip  concerns  after  an  act  of  bankruptcy  committed 
by  one  of  the  perfons,  but  before  an  act  of  bankruptcy  committed 
by  the  other.  With  refpect  to  the  5/.  paid  after  the  bankruptcy 
of  both,  the  plaintiffs  are  clearly  entitled  to  a  verdict  for  that  fum  ; 
and  the  only  queftion  we  have  to  decide  is,  whether  the  aflignees 
can  recover  the  money  in  difpute  under  a  count  for  money  had 
and  received  to  the  ufe  of  the  plaintiffs,  as  aflignees  of  both  parties  ? 
We  are  of  opinion,   that  in  this  cafe  it  is  not  poflible  to  contend 

with 
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with  fuccefs,  that  the  plaintiffs  ought  to  recover  in  the  way  in 
which  they  have  declared.  No  doubt  the  plaintiffs  are  joint 
affignees  of  both  the  partners,  and  as  fuch  they  might  have  fued 
for  money  had  and  received  to  the  ufe  of  each  •,  and  if  there  had 
been  a  count  for  money  had  and  received  to  the  ufe  of  the  plain- 
tiffs as  affignees  of  the  partner  who  had  committed  an  a£t  of 
bankruptcy  at  the  time  the  money  was  paid,  they  might  perhaps 
have  recovered  one  moiety.  On  this,  however,  we  do  not  mean 
to  give  an  opinion.  It  is  clear  that  after  the  bankruptcy  of  God- 
dard,  the  clerk  was  the  agent  of  fuch  perfons  as  fhould  be  chofen 
affignees  of  his  eftate,  as  well  as  of  Drake,  who  was  then  abfent. 
But  we  think  that  upon  the  prefent  declaration  there  is  no  pre- 
tence for  faying  that  the  plaintiffs  ought  to  recover." 

So,  in  the  cafe  of  Vernon  and  others  affignees  of  Elizabeth  Tyler, 
a  bankrupt,  v.  Hankey  and  others,  (c)  it  was  held  that  bankers  are 
liable  for  money  paid  upon  the  drafts  of  a  bankrupt  out  of  cafh  in 
their  hands  belonging  to  the  bankrupt,  after  notice  of  an  a£l  of 
bankruptcy  committed  by  him. 

But  where  the  affignees  of  a  bankrupt  have  recovered  (by  a 
judgment)  from  the  bankers,  the  money  which  they  had  fo  wrong- 
fully paid  over,  they  cannot  recover  the  fame  fum  from  the  creditor, 
though  he  received  it  after  notice  of  the  bankruptcy;  the  affignees 
having  refufed  to  permit  the  bankers  to  fet  off  this  payment  in 
the  action  brought  againft  them. 

Thus,  in  the  cafe  of  Vernon  and  others  affignees  of  Elizabeth 
Tyler  a  bankrupt,  v.  Han/on,  (d)  which  was  alfo  an  a£tion  of 
affumpfit  for  money  had  and  received.  The  facls  were  thefe : 
The  defendant  had  received  ioyo/.  being  the  amount  of  a 
draft  drawn  in  his  favour  for  a  bend  fide  debt  by  the  bankrupt 
on  Meffrs.  Ilankeys,  her  bankers,  which  money  was  received  by 
the  defendant  after  notice  of  the  bankruptcy.  In  the  cafe  above 
referred  to,  the  plaintiffs  had  recovered  a  large  fum  againft  the 
Hankeys  for  money  belonging  to  the  bankrupt  received  by  them, 
in  which  action  they  attempted  to  fet  off  this  as  well  as  feveral 
Other  fums  which  they  had  paid  on  the  bankrupt's  account :  but 


{c)  2   Term  Rep.   113.  (d)   2  Hid.  287. 
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it  appearing  that  they  had  paid  thofe  firms  with  full  knowledge  of 
the  bankruptcy,  the  fet-ofFwas  tiifallowed. 

The  court  were  of  opinion  that  the  plaintiffs  having  once  re- 
covered this  fum  from  the  Meflirs.  Hankeys,  they  could  not  recover 
it  a  fecond  time  againft  the  defendant. 

AJhhurjly  J.  faid  :  "  It  is  admitted  very  properly/that  the  plain- 
tiffs cannot  affirm  and  difaflirm  the  fame  tranfa£tion  :  then  try  this 
queftion  by  that  ted.     This  was  no  fpecific  money  of  the  bankrupt 
paid   to  the   defendant ;  it  was   only  a  payment  in  the  common 
tourfe   of    bufinefs   by  her   bankers  who  had,  prior  to  that,  re- 
ceived  large   fums  of  money  belonging  to  the  bankrupt :   The 
plaintiffs   fir  ft   brought  an  a£tion  againft   the  bankers  for  all  the 
money  received  by  them  on  the  bankrupt's  account,  againft:  which 
demand  they  offered  to  fct-offthis   as  well  as  feveral  other  fums 
whirl  1    they  had   paid  on  account  of  the  bankrupt ;    to  this  the 
affignee6  objected,  infilling  that  thofe  payments  were  made  with 
then    own   money,  and   not  with  that  of  the  bankrupt.     But  in 
the   prefent  action  they  fay  it  was  a  payment  with  the   money  of 
the  bankrupt ;    and,  the  defendant  having  received  it  with  know- 
ledge of  the  bankruptcy,  they  infill  that  they  have  a  right  to  re- 
cover it  back.     It  has   not  been  attempted  to  be  difputed  but  that 
the   defendant  was  a  bona  fide  creditor   of  the   bankrupt;  and  a 
payment  by  her  to  him,  although  with  notice  of  the  bankruptcy, 
would  have  been  good  as  againft  all   perfons  but  the  general  cre- 
ditors.    If  therefore  he  do  no  injury  to  the  creditors,  he  does  not 
hold  it  againft  conference.     The  bankrupt's  eftate  has   not  been 
injured  at  all  by  this  payment ;  for  the  affignees  have  already  re- 
ceived  this  fum    from  the   Hankeys,    then  they  fay  that  they  have 
2  right  to  bring  this  adtion  againft  the  defendant,  becaufe  other- 
wife  the  Hartkeys  cannot  recover  it  back.      But  the   Hankeys  paid 
this  fum,  knowing  of  the  bankruptcy,  and  perhaps  have  no  right 
to  recover  it  back.     But   that  is  immaterial  as  far  as  it  reflects 
the  afTignees;  they  are  now  interpofing  between  two  creditors  in 
a  cafe  in  which  the  general  body  of  creditors  have  no  concern." 

So,  where  a  policy  broker  pays  a  fum  of  money  of  his  own  on 
account  of  his  principal,  a  bankrupt,  to  a  trader  who  held  certain 
policies  of  affurance  of  the  bankrupt,  which  had  been  delivered  to 
him  after  a  fecret  act  of  bankruptcy  in  fatisfaclion  of  a  jufl  debt, 
the  affignees  cannot  recover  the  money  fo  paid,  though  the  broker 
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In  fettling  his  account  with  the  afhgnees,  retained  the  amount 
of  the  money  paid. 

Thus,  in  the  cafe  of  H<nAl  and  others,  affignees  of  Ward,.  11  a 
bankrupt,  v.  Pack  and  another,  (f). which  was  r.n  action  of  ajfumpftt 
for  money  had  and  received  by  the  defendants,  to  the  ufe  of  the 
plaintiffs,  as  aflignees  of  Wardell  a  bankrupt.  At  the  trial  a 
verdict  was  found  for  the  plaintiffs  for  230/.,  fubject  to  the 
opinion  of  the  court  of  Kings  Bench  on  the  following  cafe  : 

In  November  1802,  Wardell,  being  a  trader,  indorfed  a  bill  of 
exchange  which  would  become  due  on  the  8th  of  February  1803, 
and  which,  in  December  1802,  was  indorfed  over  to  the  defendants 
for  a  valuable  confideration.  On  the  27th  January  1803  Wardell 
failed  in  a  fhip,  of  which  he  was  the  fole  owner,  with  a  cargo 
for  the  Wejl  Indies,  having  only  a  few  days  before  committed  a 
fecret  act  of  bankruptcy.  The  bill  was  refufed  payment  when 
due,  and  notice  thereof  given  to  the  proper  patties.  In  July  1803, 
the  bankrupt's  wife  caufed  infurances  to  the  amount  of  3400/. 
on  the  fhip  and  cargo  to  be  effected  for  the  bankrupt  by 
Mr.  De  Beaume,  a  policy  broker  refiding  in  London,  and  who  de- 
livered them  to  Mrs.  Wardell,  without  being  paid  the  premiums. 
Mrs.  Wardell  foon  afterwards  applied  to  the  defendants,  whofe 
debt  was  (till  unpaid,  and  who  had  brought  an  action  againft 
the  drawer  of  the  bill,  abovementioned,  and  obtained  judgment 
by  confeffion  in  fuch  action,  to  take  another  bill  for  payment  of 
the  amount  of  die  firft,  which  flie  indorfed  as  attorney  for  her 
hufband,  and  to  ftay  execution,  until  fuch  fecond  bill  fhould 
become  due :  and  as  an  inducement  to  them  to  do  fo,  offered 
to  depofit  the  policies  with  them  as  a  fecurity  for  the  payment  of 
fuch  fecond  bill.  This  the  defendants  agreed  to,  and  the  policies 
were  accordingly  depofited  with  them.  In  July  1803.  the  fhip 
and    cargo   were    captured    by    the    Frem  On   receiving    in- 

telligence of  the  capture,  Mrs.  Wardell  applied  to  the  de- 
fendants to  deliver  up  the  policies,  for  the  purpofe  of  receiving 
the  amount  of  the  fubfeription  ;  but  they  refufing  to  do  this  with- 
out fecurity  for  the  payment  of  their  debt,  (the  fecond  bill 
having  alfo  been  difhonoured,)  De  Beaume,  at  her  requeft,  ac- 
cepted a  bill  of  exchange  at  one  month  for  230/.  the  amount 
of  the  defendant's  debt  •,  and    the  policies   upon   th'13    were,  a: 

(0  7  Etf  R(P-  l64- 

I i  4  the 


488  Of  Bankrupts  and  their  Affignees.        [Part  1L 

the  requeft  of  Mrs.  Wardell  delivered  up  to  him.  This  bill 
was  regularly  paid,  when  due  by  Mr.  De  Beaume,  who  had 
received  the  amount  of  the  policies  of  infurance  from  the  un- 
derwriters. The  bankrupt  returned  to  Etigland\\\  February  1804  ; 
and  on  the  9th  of  March  following  a  commiffion  of  bankrupt 
was  iffued  againft  him,  under  which  the  plaintiffs  were  chofen  af- 
fignees, and  an  aflignment  to  them  was  regularly  executed. 
De  Beaume  retained  from  the  plaintiffs  as  affignees,  out  of  the 
monies  he  had  collected  on  the  policies,  the  amount  of  the  pay- 
ment he  had  made  to  the  defendants.  JVardell  had  been  a 
bankrupt  twice  before,  once  in  the  year  1786,  and  again  in  1788, 
and  had  obtained  his  certificate  under  each  of  thofe  commif- 
fions,  but  had  not  paid  a  dividend  of  15J  in  the  pound  under 
the  laft,  and  his  creditors  at  that  time  flill  remained  unfatisfied. 
The  queftion  for  the  opinion  of  the  court  was,  whether  the 
plaintiffs  were  entitled  to  recover  ?  The  court  were  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover.  And  Lord 
Ellenbor ought  C.  J.  faid  "  If  you  adopt  De  Beaume,  as  your 
agent  on  your  own  behalf,  you  muft  adopt  him  throughout,  and 
take  his  agency  cum  onere.  Your  action,  if  any,  mull  be  againft 
De  Beaume ;  but  it  is  impoflible  you  can  follow  the  money  into 
the  hands  of  the  defendant,  to  whom  it  has  been  paid  by  your 
adopted  agent.  If  this  could  be  done,  by  the  fame  rule  you 
might  follow  it  ftill  further  through  other  hands.  But  if  the 
defendants  had  paid  it  over  to  another,  could  you  pretend  to 
have  the  fame  right  to  follow  it." 

Lawrence,  J.  "  The  facts  are,  that  the  defendants  having  a  de- 
mand upon  the  bankrupt  upon  a  certain  bill,  his  wife  prevailed 
upon  him  to  give  it  up,  and  to  take  another  bill  for  the  amount,  and 
depofited  the  policies  of  infurance,  which  flie  had  procured  from 
De  Beaume,  in  their  hands  as  a  fecurity.  When  fhe  applied  to 
them  to  deliver  up  the  policies,  for  the  purpofe  of  obtaining 
payment  from  the  underwriters,  they  refufed  unlefs  upon  re- 
ceiving fecurity  for  the  payment  of  their  debt.  This  fecurity 
was  given  by  De  Beaume' &  acceptance,  which  he  afterward  paid  : 
the  money  therefore,  which  the  defendants  have  received,  and 
for  which  the  affignees  of  the  bankrupt  have  brought  this  action, 
was  the  money  of  De  Beaume,  and  not  of  the  bankrupt ;  and 
therefore  the  affignees  can  have  no  title  to  recover  it." 

Le  fydnc,  J.  «  De  Beaume   muft  have  paid  his  acceptance  to 

the 
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the  defendants,  whether  lie  had  ever  received  the  amount  of  the 
lofs  on  the  policies  from  the  underwriters  or  not.  The  payment 
was  therefore  made  by  him  out  of  his  ova  money." 

So,  an  action  for  money  had  and  received  will  not  He  at  the 
fuit  of  affignces  to  recover  the  value  of  India  ftock  rc-transferred 
by  a  trader  after  his  bankruptcy  to  a  pcrfon  who  intruded  him 
with  it  for  the  purpofe  of  voting.  (J)  For  it  is  a  new  fpecies  of 
property  arifen  within  a  few  years,  it  is  not  money  ;  perhaps 
an  action  might  be  framed  fo  as  to  come  at  the  juftice  of  the 
cafe,  but  an  action  for  money  had  and  received  will  not  lie  in 
this  cafe  where  no  money  was  received. 

If  the  aflignees  fue  upon  a  contract  made  by  a  bankrupt 
before  his  bankruptcy,  they  are  bound  by  all  the  conditions 
annexed  to  it. 

Thus,  in  the  cafe  of  D:bfon  and  another  aflignees  of  Patrick 
v.  Lockharty   (g)  which  was   an   action   of    affumpftt,   for  goods 
fold  and   delivered  by  the    bankrupt,  before    his  bankruptcy,  to 
the  defendant.     It  appeared  that  on  the  nth  Otlober  1788,  the 
bankrupt  and   the  defendant  became  bound  to  S.   Nickolf:?!,  and 
two  other  perfons,  in  900/.  conditioned  to  pay  450/.  with  lawful 
intereft  on  demand;   that  on  the  16th  May  1789,  the  bankrupt, 
one  Fojler,  and  the  defendant,  became  bound  to  J.  Wakefield  2nd 
two  othtr  perfon  in  100c/,  conditioned  to  pay  500/.  on  intereft, 
on  the  lit  of  June  1789  ;  that  thofe  two  bonds  were  executed  by 
the  defendant  as  a  furety  for  the  bankrupt,  and  for  his  debt  only ; 
that  before  the  bankruptcy  of  Patrick,  viz.  on  the  21ft  of  May  1789, 
it  was  ag.eed  between  the  defendant  and  the  bankrupt,  that  in 
order  to   indemnify    the  defendant  againft   thefe  two  bonds,  the 
latter  fhould  become  bound  to  the  former   in   1400/.  conditioned 
to  pay  700/.   with  intereft  on   the  13th  of  February  1790,  and  as 
a  further  imdemnity,  that  the  defendant   fhould  retain  and  keep 
fuch  money,  not  exceeding  the  money  to  be  fecured  by  the  laft 
bond,   as   fhould   at   any  time   be  due  from    G.  L.  and  the  de- 
fendant to  the  bankrupt  in  refpect  of  any  dealings  between  them 
in  trade,  until  the  two  fir  ft  bonds  fhould  be  fatisfied,  and  that 
the  defendant  fhonld,  out   of   the    money  which  fhould  be  due 
from  G.  L,  and  himfelf  to  the  bankrupt,  retain  and  fet   off  (o 

(/)  Nightingal  v.  Devifme,     5   Bur.    25S9.    Set  aifo  Jcn:s  v.    Lrinlry, 
1  ILafi  Rep.  1.  (^)  5  Turin  Rep.  J33. 

much 
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much  money,  not  exceeding  the  laft  bond,  as  he  mould  at  any 
time  pay  on  the  two  firft  bonds. 

The  court  held  that  the  affignees   were  bound  by  this  agree- 
ment,  and  gave  judgment  for  the  defendant. 

Lord  Kenyon,  Ch.  J.  faid :  "  This  is  an  a£tion  for  goods  fold 
and  delivered  by  the  bankrupt  to  the  defendant ;  and  the  queftion 
is,  whether  the  plaintiffs,  who  are  the  affignees  of  the  bankrupt, 
have  a  right,  under  all  the  circumftances  of  the  cafe,  to  exact 
payment  for  the  goods.  The  defendant  had  various  tranfactions 
with  the  bankrupt  5  among  others,  he  became  fecurity  for  hirn 
in  two  feveral  fums  of  money  5  and  at  the  time  of  becoming  fuch 
iecurity  the  latter  engaged  that  the  defendant  fhould  not  be 
called  upon  to  pay  for  the  goods  until  he  was  indemnified  againfl: 
thofe  bonds.  That  agreement  having  been  proved,  I  fee  no  ob- 
jection to  it  in  point  of  law  ;  I  think  it  is  a  good  defence  to  this 
action  under  the  general  iffue,  and  that  the  defendant  need  not 
have  pleaded  it  ipecially.  The  confequence  is,  that  the  plaintiffs 
have  brought  this  action  to  enforce  payment  of  a  fum  of  money 
which  the  defendant  is  not  bound  either  in  law  or  confcienc? 
to  pay  under  thefe  circumftances." 

9.  Of  an  Ailion  at  Law  by  Affignees  for  Money  or  Goods 
of  a  Bankrupt  attached  in  a  Foreign  Country  by  a 
Creditor  refiding  in  England,  after  Notice  of  the 
AJfignment,  &c. 

If  a  creditor,  refiding  in  England,  with  full  knowledge  of  the 
bankruptcy  of  the  debtor,  attach  money  of  the  bankrupt's  abroad 
the  affignees  may  recover  it  back  by  action  of  njfumpfit  fox- 
money  had  and  received. 

Thus,  in  cafe  of  Hunter  and  others  affignees  of  Blanchard 
Isf  Lewis,  bankrupts,  v.  Potts,  {h)  which  was  an  action  of 
affumpfti  for  money  had  and  received,  to  which  the  defendant 
pleaded  the  general  iffue.  On  the  trial  a  fpecial  verdict  was 
found,  which,  after  fetting  forth  the  formal  parts,  (namely,  the 
trading,  the  petitioning  creditor's  debt,  the  bankruptcy,  the 
commiffion  and  affignment,)  ftated,  that  the  bankrupts  before  their 
bankruptcy  were  indebted  to  the  defendant  on  a  contract  made 

(£)  4  Term  Rep.  182.  2  H,  El,  402.  S.  P. 

ill 
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in  England ;  at  which  time,  rmd  alfo  at  the  lime  of  the  bankruptcy, 
and  until  the  affigning  of  the  attachment  hereafter  mentioned, 
all  the  parties  were  refulcnt  in  England',  that  after  the  iffuing 
of  the  commiffion  of  bankrupt  and  the  making  the  affignment, 
the  defendant,  knowing  thereof,  gave  orders  to  his  attorney,  in 
Rhode  IJland,  North  America,  to  attach  the  effects  of  the  bank- 
rupts in  that  ifland,  in  confequence  of  which  the  attorney  in 
May  1785,  attached  in  the  regular  way,  certain  monies  in  the 
hands  of  J.  and  W.  Rnjfell,  which  were  due  from  them  to  the 
bankrupts  at  the  time  of  the  bankruptcy  ;  and  in  November  1786, 
obtained  in  the  Court  of  Common  Pleas  in  Rhode  Tjlan ■/,  a  regular 
judgment  againft  the  bankrupts  for  496/.  12/.  yd  and  coits ; 
which  fum  he  afterwards  received,  and  remitted  to  the  de- 
fendant in  England^  who  claims  to  hold  the  fame  to  his  own 
ufe.  The  verdict  alfo  dated  that  the  proceedings  of  the  Court 
in  Rhode  IJland  were  continued  by  imparlances  from  May  1785 
to  November  1786,  at  the  requefl  of  the  Rujfells,  in  order  that 
the  bankrupts  might  have  notice  of  fuch  proceeding. 

Lord  Kenyan,    Ch.   J.    delivered  the  opinion  of  the    court  in 
favour  of  the  plaintiffs.     He  faid  :    u  In  the    argument  on  this 
cafe    many  quotations  were  made  from  the  writers  on  the   civil 
law,  which  it  is  not   neceffary   to  confider  in  determining    this 
queition.     Generally  fpeaking,  it  muft  be  admitted  that  perfonal 
property  muft   be  governed  by  the  laws   of  that  country  where 
the  owner  is  domiciled.     Neither  do  we   mean   to  break  through 
the  rule  that  the  courts  of  one  country  ought  to  pay  a  proper  de- 
ference to  the  decifions  of  the  courts  in   another,  having   com- 
petent jurifdiction,  where  the  facts  on  which  the   decifion  was 
made    were    fairly    difclofed   to    fuch   court.      But   the    general 
quellion  here   is  whether  the  affignment,  which  was  executed  by 
the   commiflioners    of   the    bankrupt   was   fufficient    to  veft   the 
bankrupt's   property   in  the   plantations  abroad,   in  the  affignees 
under    the  commiffion ;  becaufe  if  it   did  fo  veft  at  the  time  of 
the  affignment,   it  is   immaterial  to  confider  in   this  cafe  how  far 
the  relation  under  the  bankrupt  laws  fhould  take  effect  in  Rhode 
If  and,  fince  the  affignment   was  executed   anterior  to  the  time 
when    the    attachment    fuit    was  there    commenced.     Therefore 
the  only   quellion   here  is,    whether  or  not  the  property  in  that 
ifland  paffed    by  the  affignment,    in  the  fame   manner  as   if  the 
owner  (the  bankrupt)  had  afligned  it  by  his  voluntary  act.     And 
ihat  it  does  fo  pafs  cannot  be  doubted,  unlet*  there  were  fum 

pofitivc 
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pofitive  law  of  that  country  to  prevent  it.  Every  perfon  having 
property  in  a  foreign  country,  may  difpofe  of  it  in  this:  though 
indeed  if  there  be  a  law  in  that  country  directing  a  particular 
mode  of  conveyance,  that  mull  be.  adopted  ;  but  in  this  cafe  no 
law  of  that  kind  is  ftated,  and  we  cannot  conjecture  that  it  was 
not  competent  to  the  bankrupt  himfelf,  prior  to  the  bankruptcy, 
to  have  difpofsd  of  his  property  as  he  pieafed.  Now  the  bank- 
rupt ftatutes  have  exprefsly  enacted  that  the  commifTioners  may 
aflign  all  the  property  of  the  bankrupt  in  the  moft  extenfive 
words  ;  and  therefore  on  the  general  reafon  of  the  thing,  if  there 
be  no  pofitive  decifion  to  the  contrary,  do  doubt  could  be 
entertained  but  that,  by  the  laws  of  this  country,  uncontradicted 
by  the  laws  of  any  other  country  where  perfonal  property  may 
happen  to  be,  the  commifTioners  of  a  bankrupt  may  difpofe  of 
the  perfonal  property  of  a  bankrupt  refident  here,  though  fuch 
property  be  in  a  foreign  courtry,"— Judgment  was  accordingly 
given  for  the  plaintiffs. 

So,  in  the  cafe  of  Sill  and  others  v.  Worfivick,  (i)  it  was  de- 
termined, that  if  after  an  act  of  bankruptcy  committed,  but  be- 
fore an  aflignment,  a  creditor  of  the  bankrupt  makes  an  affidavit 
of  debt  in  England,  by  virtue  of  which  he  attaches,  and  receives, 
after  the  aflignment,  money  due  to  the  bankrupt  in  the  Wejt 
Indies,  the  aflignees  may  recover  it  back  in  an  action  for  money 
had   and  received. 


10.  In  what  Cafes  the  Affignees  of  a  Bankrupt  are  liable 
to  an  Action  ^Aflumpfit/cr  Rent,  and  for  Money 
Had  and  Received,  &c. 

Aflignees  may  either  affirm  or  difaflirm  the  contract  of  z 
bankrupt  (£).  If  they  affirm  it,  they  muft  be  bound  by  the  trans- 
action in  the  fame  manner  as  the  bankrupt  himfelf  would  have 
been.  But  if  they  difaflirm  the  contract  they  are  not  liable  to 
be  charged,  though  it  come  to  them  by  the  general  aflignment ; 
therefore  the  aflignees  are  not  liable  to  be  charged  for  rent  of  pre- 
mises afligned  to  them,  unlefs  they  take  pojjeffton  (/). 

(/)  I  H.  Bl  66$.  (t)  Per.  Lord  Kenyan,  4  Term  Rep.  217, 

(/)  Bourdillon  v.  Ballon  and  others,  Peake's  Cas.  N.  P.  2.38. 

So, 
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So,  where  a  tenant  from  year  to  year  of  a  houfe  at  a  yearly 
rent  becomes  a  bankrupt  in  the  middle  of  the  year,  and  his 
aflignees  enter  and  keep  pofleflion  for  the  remainder  of  the  year, 
the  leflbr  cannot  maintain  an  action  for  ufe  and  occupation  againft 
the  aflignees  for  the  bankrupt's  occupation  as  well  as  their  own, 
without  proving  their  fpecial  inflance  and  requeft  for  the  bankrupt 
to  occupy  during  the  time  that  elapfed  before  the  bankruptcy. 

Thus,  in  the  cafe  of  Naijh  v.  Tatlock  and  others,  aflignees  of 
Lidiard,  a  bankrupt,  (/>;)  which  was  an  action  of  ajfumpftt  for  ufe 
end  occupation.  Upon  the  trial  a  verdict  patted  for  the  plaintiff", 
fubjecl  to  the  opinion  of  the  court  of  Common  Pleas,  on  the  mat- 
ter of  law  arifing  upon  the  facts  found  by  the  jury,  confidered 
with  reference  to  the  declaration  as  follows :  "  It  was  ftated  in 
the  firft  count  of  the  declaration,  that  the  defendants  were  indebt- 
ed to  the  plaintiff,  in  feventy  pounds,  for  the  ufe  and  occupa- 
tion of  certain  apartments  in  his  houfe,  before  that  time  ufed, 
occupied,  .poffeffed,  and  enjoyed,  as  well  by  one  Thomas  Lidiard, 
whofe  term  and  eftate  therein  the  defendants  afterwards  had,  as 
by  the  defendants,  at  their  fpecial  inftance  and  requeft,  for  one 
year  then  elapfed,  from  and  under  and  as  tenants  thereof  refpec- 
tively  to  the  plaintiff,  and  by  her  permiflion  ;  and  being  fo 
indebted  they  promifed  to  pay.  The  fecond  count  was  upon  a 
quantum  meruit,  in  confederation  that  the  plaintiff  at  the  like  fpe- 
cial inftance  arid  requeft  of  the  defendants  had  permitted  the 
faid  Thomas  Lidiard,  whofe  eftate,  term  and  inte.eft  the  defen- 
dants had,  as  well  as  the  defendants  themfelves  refpectively,  to 
have,  ufe  and  occupy  the  fame  apartments,  and  that  Lidiard  and 
the  defendants  refpe&ively  had  accordingly  had,  ufed,  and  occu- 
pied, the  fame  for  a  year,  by  fuch  permiflion  of  the  plaintiff.  The 
material  facti  of  the  cafe  were  that  after  Lidiard  had  occupied 
thofe  apartments,  for  a  certain  part  of  the  year,  under  an  agree- 
ment to  pay  feventy  pounds  a  year  for  them,  he  became  a  bank- 
rupt, and  the  defendants,  who  were  his  aflignees,  then  entered 
into  pofleflion  and  continued  in  the  occupation  of  them  for  the  reft 
of  the  year,  and  that  after  the  expiration  of  the  year.  Mr.  Tattock 
one  of  the  defendants  wrote  the  following  note  to  Mr.  Ward  the 
folicitor  for  the  commiflion  of  bankrupt  againft  Lidiard',  "  Mr. 
«  TatkcVs  refpedtful  compliments  to  Mr.  Ward,  the  bearer  is  a 

(«)  2  #.£7.319. 

«  Mrs. 
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"  Mrs.  Naif}  a  widow  lady,  whom  Mr.  Lidiard  rented  his  houfe 
B  in  Aujhn  Friars  of;  there  is  due  to  her  for  rent  fifty  pounds, 
"  we  having  paid  her  twenty  pounds  fince  the  commiffion;  there 
M  is  alfo  five  pounds  fifteen  jhillings  and  fixpence  for  coals,  like- 
"  wife  for  our  ufe  fince  the  commiffton  •,  now  I  wifh  you  to  give 
"  an  order  upon  Mr.  Tat  lock  for  the  above,  as  we  certainly  are 
"  bound  to  pay  her.    London,  20th  July,  1792."     This  paper  was 
delivered  to  Mrs.  Naif),  the  plaintiff,   by  Tat  lock,  to  be  delivered 
fo  Ward;  and  it  was  delivered;  but  fome difpute  arifing,  the  fifty 
pounds  were  not  paid,  in  confequence  of  which  this  a&ion  was 
brought,  and  then  a  proportion  of  the    annual   rent  of  feventy 
pounds  for  that  part  of  the  year,  during  which  the  defendants  were 
in  the  occupation  of  the  premifes,  was  paid  into  court.     Upon 
this  date  of  fa£ts,  it  was  infifted   on  the  part  of  the  defendants, 
that  the  plaintiff  had  not  proved  her  cafe  flated  in  the  declaration. 
The  queftion  was  faved  for  the  opinion  of  the  Court,  after  it  had 
been  left  to  the  jury  to  fay  diftinclly,  whether  the  agreement  was 
or  was  not  to  pay  the  rent  annually,  which  they  found  in  the  affir- 
mative ;  and  whether  the  feventy  pounds  mentioned  in  the  note 
of  the  20th  July  1792,  was  the  year's  rent,  or  was  a  fum  which 
the  defendants  had  agreed  to  pay  for  their  own  occupation  ;  as  to 
which  the  jury   found,  that  it  was  the  rent  for  the  whole  year, 
including  the  time  of  Lidiard' s  occupation." 

The  Court  determined  that  the  evidence  on  the  part  of  the 
plaintiff  was  not  fufficient  to  maintain  the  action. 

Lord  Ch.  J.  Eyre  faid  :  "  It  is  ftated  in  both  the  counts  of  the 
declaration,  that  plaintiff's  demand  is  founded  upon  a  ufe  and  oc- 
cupation by  Lidiard  for  a  part  of  the  year,  and  by  the  defendants 
for  the  refidue  of  the  year,  both  occupations  being  had  by  the  per- 
miffion  of  the  plaintiff,  at  thefpecial  infance  and  requef  of  the  de- 
fendants. Thefe  latter  words,  often  mere  words  of  form,  are  here 
words  of  fubftance  and  operative,  connecting  the  occupation  of  the 
defendants  for  which  they  were  bound  to  make  a  fatisfadtion,  with 
the  occupation  of  Lidiard  a  ftranger,  for  whofe  occupation,  primd 
facie  at  leaft,  the  defendants  were  not  bound  to  make  a  fatisfac- 
tion.  In  point  of  fact  it  was  not  at  the  requeft  of  the  defendants 
that  Lidiard  was  permitted  to  occupy  ;  the  defendants  had  no 
relation  to  Lidiard^  but  as  his  affignees  ;  and  that  relation  did  not 
commence  till  the  clofe  of  his  occupation  ;  that  relation  therefore 
alone  could  not  have  the  effect  of  making  them  perfonally  liable 
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to  anfwer  for  his  occupation  before  his  bankruptcy.     The  aver- 
ment that  he  had  been  permitted  to  occupy  at  the  requeft  of  the  de- 
fendants, is  therefore  fubftance,  and  not  mere  form,  and  a  failure 
in  the  proof  of  it  is  fatal.     The  framer  of  this  declaration  feems 
to  have  been  aware  of  this  difficulty,  and  to  have  endeavoured  to 
obviate  it  by  throwing  into  the  declaration  the  words  M  whofetcrm 
and  eflate  therein"  in  the  firft  count,  and  the  words  "  whofe  eflate 
term  and  intereft"  in  the  fecond,  the  defendants  had.     This  very 
loofe  and  general  averment  feems  to  have  been  calculated  to  faci- 
litate the  paflage  of  the  other  averment  "  of  the  defendants  requeJP 
through  the  caufe  at  tuft  prius,  and  if  it  had  pafl'ed  fmoothly  there, 
would  probably  have  been  the  averment  which  would  have  been  re- 
lied upon  after  a  verdict,  and  this  laft  would  have  been  difcarded. 
Loofe,  informal  and  indiftindt  as  it  is,  it  might  ferve  to  introduce 
at  the  trial,  that  Lidiard  was  a  tenant   for  a  year  at  a  rent  of  fe- 
venty  pounds,  payable  at  the  end  of  the  year,   and  that  the  af- 
fignees  having  entered  into  poffeffion  as  affignees,  entered  under 
that  demife,  and  became  aflignees  of  the  leafe,  and  bound  to  pay 
the  rent  which  became  due  after  the  affignmeut.    It  might  then  be 
with  great  colour  urged,  that  rent  due  is  recoverable  in  an  aclion 
for  ufe  and  occupation,  and  if  the  rent  is  really  due,  the  manner 
of  ftating  the  ufe  and  occupation  feems  to  have  more  form  than 
fubftance  in  it.     I  was  for  a  time  inclined  fo  to  confider  the  cafe, 
but  upon  further  confederation  of  the  nature  of  the  action  on  the 
cafe  for  ufe  and  occupation,  and  of  the  fcope  and  purview  of  the 
ftatute  1 1  Geo.  2.  c.  19.  we  are  of  opinion,  that  the  circumftances 
under  which  the  defendants  fucceeded  to  the  occupation  of  the  pre- 
mifes,  will  not  prove  or  difpenfe  with  the  proof,  that  Lididrd's  oc- 
cupation, was  at  the  requeft  of  the  defendants.     The  aclion  for 
ufe    and   occupation,  is   in   its  own  nature   collateral  to  the  ac- 
tion on  a  contract  for  rent  upon  a  demife,  and  it  was  fo  holder  in 
the  cafe  of  Johnjln  v.  May,   3   Lev.    150  :  if  the  defendant  did  in 
fact  ufe  and  occupy  by  the  permiflion  of  die  plaintiff,  and  had  ex- 
prefsly  promifed  to  pay,  though  the  plaintiff  had  no  title,  cr  per- 
haps an  equitable  title  only,  the  action  lay. 

Under  the  ftatute  a  landlord,  who  has  rent  owing  to  him,  is 
allowed  to  recover,  not  the  rent,  but  an  equivalent  for  the  rem, 
a  reafonable  fatisfaclion  for  the  ufe  and  occupation  of  the  pvemi- 
fes,  which  have  been  holden  and  enjoyed  under  the  demife,  by 
the  aclion  for  the  ufe  and  occupation;  and  it  is  provided  on 
his  behalf,  that  if  the  demife  be  produced  againft  him,  it  fhould 
not  defeat  lib  action,  a?  h>would  have  done  b-fcre  die  ftatute,  but 
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the  fixed  rent  (hall  only  be  ufed  as  a  medium,  by  which  the  un- 
certain damages  to  be  recovered  in  this  form  of  action  fhal  be  li- 
quidated. What  is  given  by  this  (L.tute  ?  A  reafonable  fatisfac- 
tion  for  the  ufe  and  o  cupatjon  is  the  thing  intended  to  be  given; 
the  form  or  action  marked  out  (being  enlarged  by  a  neceffary  con- 
ftruetion,  fo  as  to  be  allowed  to  be  maintained  without  an  ex- 
prefs  promife)  is  the  proper  form  in  which  fuch  reafonable  fatis- 
faction  is  to  be  recovered  ;  but  the  reafonible  fatisfafhon,  which 
in  its  own  nature  mud  apply  to  fomething  fpecific,  by  which  it 
can  be  eftimated,  being  here  given  for  ufe  nnd  occupation,  and  for 
nothing  elfe,  it  is  a  remedy,  which  in  its  own  nature  is  not  co- 
extenfive  with  a  cor^act  for  rent,  ncr  does  it  feem  to  have  been 
within  the  fcope  and  purview  .f  the  act.  to  make  this  remedy  co* 
cxtenfive  with  all  the  remedies  for  the  recovery  of  rent,  claimed  to 
be  due  by  the  mere  force  of  the  contract  for  renf.  The  ftatute 
meant  to  provide  an  eafy  remedy  in  the  fimple  cafe  of  actual  oc- 
cupation, leaving  other  more  complicated  cafes  to  their  ordinary 
remedy.  In  the  cafe  now  under  confederation,  the  plaintiff  mult 
be  left  to  fuch  other  remedy  as  fhe  may  be.advifed  to  purfue :  me 
cannot  recover  in  an  action  for  ufe  and  occupation  without  proof 
of  the  ufe  and  occupation  alledged  ;  and  if  fhe  can  recover  at  all 
in  this  form  of  action,  againft  one  man  for  ufe  and  occupation  by 
another,  (as  to  which  we  give  Ho  opinion)  it  muft  be  upon  the 
ground  of  that  occupation  having  been  permitted  at  his  requeft, 
and  that  requeft  muft  be  proved.  The  confequence  is  that  a  non- 
fuit  muft  be  entered,  and  the  pojlea  delivered  to  the  defendants." 

If  affignees  receive  money  arifing  from  property  delivered  to 
the  bankrupt  for  a  particular  purpofe,  and  which  was  in  his  pof- 
feffion  at  the  time  of  his  bankruptcy,  fuch  money  may  be  recovered 
from  them  in  an  action  of  ajjuvipfit. 

Thus,  in  the  cafe  of  Scott  and  others,  v.  Surman  and  others  af- 
fignees of  Richard  Scott  a  bankrupt  («)  which  was  an  action  of  af- 
fumpfit  for  money  had  and  received.  The  plaintiffs  being  part- 
ners beyond  fea  configned  a  quantity  of  tar  to  Richard  Scott,  the 
bankrupt,  brother  of  the  plaintiff  Scott,  as  their  factor.  There 
had  been  mutual  dealings  between  the  two  brothers,  which  were 
then  unfettled.  The  fhip  and  goods  arrived  in  the  Thames  from 
Carolina,  2 2d  March  1 739.  Their  factor  received  the  bill  of  lading, 

(«)  miles  Rep.  400.  See  alfo  Zinck  v.  Walker,  2  Bl.  Rep.  1 154.  S.  P. 
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and  following,  to  Cornelius  and  Jeremiah  Owen ;  and  it  was  nprcecl 

that  the  tar  ihould  be  piid  for  in  promifiory  notes  pnvabie  tour 
months  after  the  delivery  of  the  goods,  and  that  a  debt  of  31/. 
due  from  the  factor  to  tne  vendees  on  his  own  account  fhould  be 
deducted,  ift  April  1740,  the  vendees  gave  the  faclorin  part  two 
promiflbry  notes,  one  for  66/.  13^.  4*/.,  the  other  for  102/  6s.  $d. 
which  with  the  31/.  made  up  200/.  On  the  3d  April  1740.  the 
fa&or  committed  an  a£l  of  bankruptcy,  and  a  commifTion  iffued 
on  the  5th  on  the  petition  of  one  of  the  defendants.  The  bank- 
rupt delivered  up  the  two  notes  to  them  as  affignees,  and  they 
afterwards  received  the  money.  They  had  likewife  confirmed 
the  fale,  and  fettled  the  account  with  the  vendees,  and  re- 
ceived the  balance,  being  378/.  14*.  They  alfo  received  the 
bounty  money  allowed  by  act  of  parliament  to  the  importers, 
being  2Qo/.  3s. 

The  defendants  infilled  that,  as  afTigneps,  they  were  entitled  to 
all  the  money  which  they  had  received,  and  that  the  plaintiff's 
fhould  come  in  as  creditors  under  the  commifTion. 

The  court,  however,  were  of  opinion  that  the  plaintiffs  were 
entitled  to  recover  the  turn  of  327/.  10s.  deducting  the  31/.  for 
which  the  plaintiff's  could  only  come  in  as  creditors 

Lord  Ch.  J.  Willcs  in  delivering  the  opinion  of  the  court, 
faid :  u  We  are  all  agreed  that  if  the  money  for  which  the  tar  had 
been  fold  had  been  all  paid  to  the  bankrupt  before  his  bankruptcy, 
and  had  not  been  laid  out  again  by  him  in  any  fpecinc  t  lg  to 
diftmguifh  it  from  the  reft  of  his  eft  ate,  in  that  cafe  the  p!ai  iff's 
could  not  have  recovered  any  thing  in  this  a£Hcn,  but  mutt  have 
come  in  as  creditors  under  the  commifiioners,  as  is  laid  down  in 
the  cafe  of  Wbitcomby  v.  Jacob,  \  Sulk.  i6r,  and  in  many  other 
cafes.  But  the  reafonof  this  is  lb  very  plain  that  I  need  not  cite 
any  other,  becaufe  money  has  no  ear- mark  and  therefore  cannot  be 
followed. 

We  are  likewife  all  agreed  that  if  the  goods  had  remained  In 
fpecie  unfold  in  the  bankrupt's  hands  at  the  time  of  the  bank'ruptc  , 
the  plaintiffs  might  have  recovered  them  in  an  action  of  trover, 
and  that  they  could  not  be  applied  to  pay  the  bankrupt's  debts,  ac- 
cording to  the  cafe  of  L'ApoJlre  v.  Le  J'-  •  >',  cited  in  1  P. 
Wins.  318,  adjudged  in  B.  R.  M.  1708.  The  cafe  indeed  of  Wiffr 
wan  v.  Vandeputl  2  Verm  203.  feems  to  imply  the  contrary:  but 
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it  does  not  appear  by  that  cafe  whether  the  goods  were  configned 
to  the  bankrupt,  as  the  buyer,  or  only  as  a  factor ;  and  befides  the 
cafe  of  L'Apojlre  and  Le  Plaijlrier,  which  is  Jong  fince,  has  deter- 
mined the  contrary.  But  the  prefent  cafe  is  a  middle  cafe  be- 
tween thefe  two  which  I  have  mentioned,  but  I  think  may  be  de- 
termined on  the  fame  reafons.  For  why  are  goods  confidered  (till 
as  the  owners  ?  becaufe  they  remain  in  fpecie,  and  fo  may  be  dif- 
tinguished  from  the  reft  of  the  bankrupt's  eftate.  But  as  money- 
has  no  ear-mark,  it  cannot  be  diftinguifhed.  Otherwife  to  be  fure, 
in  reafon,  the  thing  produced  ought  to  follow  the  nature  of  the 
thing  out  of  which  it  is  produced,  if  it  can  be  diftinguifhed  •,  and 
fo  long  as  it  remains  a  debt,  it  is  equally  diftinguifhable  ;  or  if  it 
be  laid  out  in  a  particular  thing,  as  the  cafe  in  Salkeld  is.  And 
the  notes  are  within  the  fame  reafon.  And  we  do  not  only  found 
ourfelves  on  the  reafon  of  the  thing  but  on  feveral  cafes  which 
have  been  adjudged. 

The  general  rule  is,  that  if  a  man  receive  money  which  ought 
to  be  paid  to  another  or  to  apply  to  a  particular  purpofe  to  which 
he  does  not  apply  it,  this  action  will  lie  as  for  money  had  and  re- 
ceived, &c.    So  held  in  Owen  86,  that  if  money  be  delivered  by  A 
to  one  to  buy  a  horfe  or  any  other  thing,  if  he  do  not  lay  out  the 
money  accordingly,  an  action  of  debt  will  lie  or  an  action  on  the 
eafe  for  fo  much  money  had  and  received  to  A's  ufe.  So  in  1  Salk.  9. 
J?culter  v.  Cornwall,  if  a  man  receive  money  for  a  fpecial  purpofe 
and  neglect  or  refufe  to  apply  it  to  the  ufes  for  which  he  received 
it,  an  action  on  the  cafe  will  lie  as  for  money  had  and  received. 
And  though  a  bill  in  equity  may  be  proper  in  feveral  of  thefe  cafes, 
yet  an  action  at  law  will  lie  likewife  ;  as  if  I  pay  money  to  another 
to  lay  out  in  the  purchafe  of  a  particular  eftate  or  any  other  thing, 
I  may  either  bring  a  bill  againft  him,  confidering  him  as  a  truftee, 
and  praying  that  he  may  lay  out  the  money  in  that  fpecific  thing, 
or  I  may  bring  an  action  againft  him  as  for  fo  much  money  had 
and  received  for  my  ufe.     Courts  of  equity  always  retain  fuch  bills 
when  they  are  brought  under  a  notion  of  a  truft,  and  therefore  in 
this  very  cafe,  have  often  given  relief  where  the  party  might  have 
had  his  remedy  at  law,  if  he  had  thought  proper  to  proceed  that 
way. 

To  apply  this  general  rule  to  the  prefent  cafe.  The  aflignees 
having  received  this  money  which  belongs  to  the  plaintiffs,  and 
ought  not  to  be  applied  to  pay  the  bankrupt'?  debts,  they  ought  to 
have  paid  it  to  the  plaintiffs,  and  not  having  done  fo,  this  action 

will 


Chap.  X.]  Of  Bankrupts  and  their  Affignces.  499 

will  lie  again  ft  them  for  fo  much  money  had  and  received  to  the 
ufe  of  the  plaintiffs.     But  I  heed  not  rely  on  the  genera!  rule  only, 
for  this  very  point  now  in  queftion  has  been  twice  folemnly  deter- 
mined.    Firlt  in  the  cafe  of  Gurrat  v.  Cullum,  T.  9  Anne,  B.  R. 
Bui.  N.  P.  42,  which  was  thus.      'I  he   plaintiff  being  in  Ireland, 
employed  Burtwell  and  Mafon  as  his  factors  in  London  to  fell  goods 
for  him,  which  he  had  fent  to  them.     They  fell  a  parcel  to  J.  3. 
for  20/.  the   plaintiff  not  knowing  to  whom  they  were  fold,  nor 
J.  S.  whofe  goods  they  were  ;  but  they  were  delivered  to  him  as 
the  goods  of  B  and  M  by  a  bill  of  parcels,  and  charged  to  their 
account  in  their  books  mutually.     B  and  M  before  payment   be- 
came bankrupts,  and  their  debts  are  affigned  by  the  commiflioners 
to  the  defendant,  who  afterwards  receives  the  20/.  of  J.  S.     The 
plaintiff  brought   an  aclion  for  money  had  and  received  to   his  ufe  ; 
and  this  matter  being  referred  by  Holt  for  the  opinion  of  the  King's 
Bench,  judgment  was  given  on  argument  for  the  plaintiff.     After- 
wards at  Guildhall  before  Lord  Chief  Juftice  Parker,   this   cafe 
was  cited  and  allowed  to  be  law,  becaufe  though  it  was  agreed  that 
payment  by  J.  S.  to  Burtweli  and  Mafin,  with  whom  the  contract 
was  made,  would  be'a  difcharge  to  J.  S.  againft  the  principal,  yet 
the  debt  wa3  not  in  law  due  to  them,  but  to  the  perfon  whofe  goods 
they  were  ;  and  therefore  it  Was  not  affigned  to  the  defendant  by  a 
general  affignment  of  their  debts,  but  remained  due  to  the  pUintifF 
as  before  ;  and  being  paid  to  the  defendant,  who  had  no  right  to 
have  it,  it  muft  be  confidered  in  law,  as  paid  for  the  ufe  of  him  to 
whom  it  was  due,  and  fo  an  aclion  will  lie  as  for  money  had  and 
received  to  his  ufe." 

So  in  the  cafe  of  Tocke  v.  Hollingtvorih  end  others  affignees  of  Da- 
niel, («)  which  was  an  acfion  of  trover,  for  three  bills  of  exchange, 
and  a  certain  quantity  of  guineas.  A  fpecial  verdi£l  was  found, 
Hating,  That  two  years  before  the  bankruptcy  of  Daniel,  it  was 
agreed  between  the  plaintiff,  a  merchant  refiding  at  Alanchejfer, 
and  Darnel  then  of  London,  a  goldfmith,  that  the  latter  fhould  pur- 
chafe  of  the  former  all  the  light  gold  coin  of  this  realm,  which  the 
plaintiff  fhould  fend  from  Manchefter  to  Daniel  in  London,  at  a 
certain  ftated  price  to  be  paid  by  Daniel,  to  wit,  at  the  rate  of 
20/.  i\d.  for  each  guinea;  and  that  the  plaintiff  fhould  from  time 
to  time  draw  bills  of  exchange  upon  Daniel,  for  the  money  due  to 
the  plaintiff  upon  fuch  fale  of  the  light  gold,  which  bills  fhould 

(»)   5  Term  Rep.  2*5.  2  H.  Bl.  501.  S.  C.  in  error. 
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be  made  payable  at  the  end  of  two  months  from  the  refpective 
dates  thereof;  and  that  Daniel  would  alfo  fro.n  time  to  time  ac- 
cept other  bills  of  exchange,  drawn  by  the  plaintiff  for  Lis  own 
convenience  ;  but  in  fuch  cafe  the  plaintiff  fiiould  remit  value  to 
Daniel  to  the  amount  of  fuch  acceptances,  to  anfwer  together  with 
the  light  gold  for  the  different  bills  fo  drawn  on  Daniel  \  by  reafon 
of  which  agreement  an  account  fubfifted  between  them,  upon 
which,, at  the  time  of  the  bankruptcy  of  Daniel  herein  after  men- 
tioned, Daniel  was  under  acceptances  for  the  plaintiff,  in  the  courfe 
of  their  dealings  under  the  contract,  to  the  amount  of  873/.  "]s.  6d. 
which  fum  exceeded  the  value  of  all  the  gold  and  bills  remitted  by 
the  plaintiff  to  Daniel,  including  the  gold  and  bills  in  the  declara- 
tion mentioned.  Independently  and  exclufively  of  the  faid  accept- 
ances upon  the  balance  of  the  faid  account,  Daniel  at  the  time  of 
his  bankruptcy  was  indebted  to  the  plaintiff  in  531/.  js.  id.;  and 
none  of  the  bills  fo  accepted  by  Daniel  for  the  plaintiff,  at  the  time 
of  the  fending  of  the  money  and  three  bills  of  exchange  hereafter 
mentioned,  were  due  or  payable.  The  plaintiff  being  poffeffed  of 
the  three  bills  of  exchange  in  the  declaration  mentioned,  (the  fame 
being  then  unpaid,  and  of  the  value,  &c.  therein  mentioned)  and 
aifo  of  the  213  light  guineas,  and  19  light  half  guineas,  as  of  his 
own  bills  of  exchange  and  monies,  in  purfuance  of  the  faid  agree- 
ment fo  made  with  Daniel,  and  in  order  to  enable  him  to  pay  the 
faid  bills  fo  accepted  by  him  for  the  plaintiff,  when  they  fhould  be- 
come due,  (and  being  then  wholly  ignorant  of  DaniePs  being  z 
bankrupt  as  hereafter  is  mentioned)  late  of  the  evening  of  the  19th 
of  Jul j  1 791  fent  by  the  mail-coach  at  Manchcjlcr,  which  goes  from 
thence  to  London,  the  faid  bills  and  money,  in  the  faid  declaration 
mentioned,  in  a  box  directed  for  Daniel,  and  paid  the  carriage  there- 
of; which  bills  fet  outfrom  Manchejler  for  London  early  in  the  morn- 
ing of  the  2orh  of  July,  and  the  monies  were  then  and  there  partly 
eut,  and  partly  uncut,  and  the  plaintiff  of  the  fame  day,  by  the 
fame  mail,  alio  fent  a  letter  addreffed  to  Daniel,  in  which  he  ad- 
vifed  Daniel  that  he  had  fent  to  him  the  money  and  bills  men- 
tioned in  the  declaration,  and  tranfmitted  to  him  an  account  of 
fome  light  gold  and  bills  which  he  had  fent  on  a  former  day,  and 
alfo  an  account  of  the  bills. drawn  by  the  plaintiff  on  Daniel  (in 
number  fix)  fince  his  laft  letter,  a  few  days  before.  None  of  the 
drafts  fo  advifed  to  be  drawn  upon  Daniel  by  this  letter  were  ever 
accepted  by  him.  The  letter  and  box  containing  the  three  bills  of 
exchange  and  monies,  afterward  on  the  21ft  of  July,  were  deli- 
vered 
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vered  to  one  Jofeph  Heathccte  (the  meffengec  urn  comi 

fion)  at  Daniel's  houfe  in  London,  the  meffen     r  en   io 

poffeffion  from  the  19th  of  July  of  the  houfe  and  of  the  goods  and 
efre£tsofZtert/V/,  and  the  mciT  nger  paid  the  porterage  for  the  fame. 
The  verditt  then  ftated  that  Daniel  had  committed  an  a£t  of 
bankruptcy  on  the  6th  of  July  1701.  by  abfeonding;  that  the  com- 
mifiion  iffued  on  the  iyth  of  July  on  which  day  at  3  o'cio  :k  n  the 
afternoon, Daniel  was  declare  a  bankrupt;  that  on  the  30th  of  July 
the  alignment  was  made  to  the  its,   ;  frer  v  hich  the  m<  t- 

ienger  delivered  the  bills  and  guineas  to  the  defendants,  w!  o  at 
the  time  within  mentioned,  ao  fuch  afiignees,  &c,  refufi  d  to  de- 
liver the  fame  upon  demand  to  the  plaintiff,  and  converted, 
&c.  That  after  the  com  million  iffued,  and  before  any  of  the  bills 
drawn  by  the  plaintiff  and  accepted  by  Daniel  were  paid  by  Daniel 
or  by  the  defendants,  or  prefented  to  them  for  payment,  and  before 
the  conversion  above  flated,  the  plaintiff  paid  the  amount  or  them 
the  feveral  holders  ;  and  that  Daniel's  eftate  was  thereby  wholly 
exonerated  therefrom.  And  that  the  plaintiff  was  wholly  igno- 
rant of  Daniel's  bankruptcy  until  after  the  delivery  of  the  bills  and 
money  to  the  defendant.-'. 

The  Court  of  Kings  Bench  gave  judgment  for  the  plaintiff:  but 
Mr.  Juftice  Buller  diflented  from  this  judgment.  A  writ  of  er- 
ror was  afterwards  brought  into  the  Exchequer  Chamber,  where, 
after  two  arguments  at  the  bar,  the  judgment  of  the  court  of  King's 
Bench  was  affirmed,  and  Lord  Ch.  J.  Eyre,  in  pronouncing  the 
judgmentof  the  Exchequer  Chamber,  faid  (0):  "  We  are  all  of  opinion 
that  this  judgment  ought  to  be  affirmed.  I  fhall  ftate  very  fhortly 
the  reafons  which  have  induced  me  to  concur  in  that  opinion. 
The  right  of  the  parties  to  the  light  gold  and  bills,  which  are  the 
fubjett  of  this  acl ion,  appears  to  me  jo  depend  principally  upon 
the  true  conftruClion  of  the  original  agreement  between  Tooke  and 
Daniel,  rmule  two  years  arid  upwards  before  the  bankruptcy.  That 
agreement  confided  of  two  parts;  one  being  a  contract  for  a  bar- 
gain and  fale  of  light  gold  by  Toke  to  Daniel  at  a  given  price,  to 
be  paid  for  by  bills  of  exchange,  payable  at  two  months,  a  fimple 
and  unembarcaffed  tranfaftion  ;  the  other  being  \  contrail,  the 
effe£t  of  which  was  that  Daniel  fhould  become  Tooke' s  banker, 
he  fhould  accept  his  bills,  Tooke  remitting  value  to  the  amount  of 

(0)  Vide  2  H.  Bl.  501. 
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fuch  acceptances,  in  bills  and  in  light  gold.    That  is  plainly  the  ef- 
fect of  the  latter  p3rt  of  the  agreement.     They  might  have  dealt 
as  mere  merchants,  the  one  felling  and  the  other  buying  this  arti- 
cle oflight  gold,  and  paying  for  it  according  to  agreement.     And 
had  this  been  a  cafe  of  that  kind,  the  tranfaction  would  have  had 
one  complexion,  and  the  argumerft  upon  it,  I  think,  would  have 
taken  one  courfe,     But  as  they  might  act  in  that  manner,  fo  they 
might  upon  the  latter  branch  of  the  agreement  aft  as  principal  and 
factor,  or  principal  and  banker,  and  not  as  mere  merchants;  and 
the  idea  of  bargain  andfale  would  enter  no  farther  into  their  tranfac- 
tions  upon  that  branch  of  the  agreement  than  merely  ns  it  went  to 
£x  the  price  at  which  the  light  gold,  which  mould  be  remitted  from 
time  to  time,  mould  be  carried  to  the  account  of  Tooke  as  cafh,  and 
be  applied  by  Daniel,  as  Tooke  $  agent,  in  payment  of  the  accept- 
ances which  he  had  made  on  the  credit  of  Tooke.     There  would 
certainly  be  this  mixture   of  bargain  and  fale  in  any  tranfactions 
which  mould  take  place  even  under  the  latter  branch  of  the  agree- 
ment, which  in  other  refpects  would  be  the  tranfaction  of  princi- 
pal and  factor,  or  pricipal   and  banker.     But  though    there    be 
this  mixture,  yet  I  think  the  cafe  of  the  light  gold  cannot,  in  re- 
fpect  of  that  circumftance,  be  feparated  from  the  cafe  of  the  bills. 
If  Daniel  was  to  be  confidered  as  a  factor  or  banker  enly  with  re- 
fpect  to  the  bills,  which  mould  be.  remitted,  he  ought  to  be  con- 
fidered as  banker  or   factor   only,  as  to  the  light  gold,  with    an 
agreement  on  his  part  to  apply  that  light  gold  in  payment  of  his 
acceptances,  at  the  rate  fixed  in  the  former  part  of  the  agreement. 
In  a  word,  the  bargain  and  fale  of  the  light  gold,  when  confidered 
under  the  fecond  branch  of  the  agreement,  as  a  remittance  to  pay 
the  acceptances,  is  but  an  incident  in  the  bufinefs  of  the  principal 
character  of  factor   or  banker.     Now    if  it. can  be  eftablifhed, 
that  Tooke  and  Daniel  acted  in  the  characters  of  principal  and 
factor,  their  refpective  rights  of  property  are  very  eafily  afcer- 
tained  •,  the  general  right  of  property  would  be  in  Tooke,  the  fpecial 
right  of  property  in  Daniel,  to  enable  him  to  execute  the  commif- 
fion  with  which  Tooke  had  intruded  him  ;  and  he  would  alfo  have 
a  lien  as  a  gain  ft  the  general  property  of  his  principal,  for  the  ba- 
lance of  his  account.    In  this  way  of  confidering  the  cafe,  we  may 
lay   all  this   flory  of  the  bankruptcy  intirely  out  of  the  queftion. 
For  fuppofc  Daniel  had  remained  folvent,  Tooke  might,  at  any  time, 
have  paid  him  his  balance  including  any  acceptances  he  might  be 
under,  and  have  withdrawn  his  effects  out  of  Daniel's  hands;  and 
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there  could  have  been  no  room  for  a  queflion  between  them  but 
merely  as  to  the  profit  upon  the  light  gold  eftimated  at  the  price 
in  the  agreement.  Now  I  think  that  would  depend  on  the  ques- 
tion, whether  the  light  gold  was  fold  under  the  fir  ft  part  of  the 
agreement,  or  whether  it  was  to  be  confidered  as  a  mere  article  of 
remittance  under  the  latter  part;  and  according  to  my  view  of 
the  cafe,  I  think  that  queflion  would  be  decided  againft  Daniel. 
The  aflignees  Handing  in  the  place  of  Daniel  certainly  can  be  in 
no  better  condition  than  Daniel  himfelf.  The  ground  I  have 
taken  is  very  diftinctly  marked,  and  very  well  inforced  in  the  ar- 
gument of  one  of  the  Judges  of  the  Court  of  King's  Bench  (/>). 
He  concludes  fomewhat  differently  from  me,  but  the  ground 
work  is  there.  In  my  opinion  it  may  be  fuftained,  it  fleers 
clear  of  all  difficulties,  and  it  reaches  the  fubftantial  juftice  of 
the  cafe,  becaufe  it  meets  the  only  argument  of  confiderable 
weight  that  ftruck  my  mind,  namely,  the  poflibility  that  the 
fcankrupt  might  have  been  the  creditor,  and  the  injuftice  which 
would  have  been  done  to  his  eflate,  if  thefe  effects  could  on  ac- 
count of  the  bankruptcy  have  been  withdrawn  from  the  mafs  of 
his  eftate.  Now  as  the  principle  upon  which  my  opinion  pro- 
ceeds is,  that  the  bankrupt  would  have  had  a  lien  upon  thofe  ef- 
fects for  every  thing  for  which  his  eftate  was  creditor,  that  diffi- 
culty is  removed.  Upon  this  ground  I  concur  in  thinking  that 
the  judgment  in  this  cafe  ought  to  be  affirmed,  and  it  is  the 
unanimous  opinion  of  the  court,  that  the  judgment  be  affirmed." 

So,  in  the  cafe  of  Parhe  v  Eliafon  and  others,  affignees  of  Per- 
cent and  Bodccker>  Bankrupts  (q),  which  was  an  action  of  aj/i/mp- 
Jit  for  money  had  and  received  by  the  defendants  to  the  plaintiff's 
ufe.  Upon  the  tiial  a  verdict  was  found  for  the  plaintiff  for 
4710/.  ioj-.  6d.  fubject  to  the  opinion  of  the  court  en  the  follow- 
ing cafe :  on  the  17th  of  Augujl  1799,  M.  Cullcn,  as  atjent  for 
the  plaintiff,  wrote  a  letter  to  the  bankrupts,  who  were  then 
merchants  in  London,  inclofing  feveral  bills  of  exchange,  indorfed 
in  blank  by  the  plaintiff,  amounting  to  4837/.  ioj-.  ii3</.  as  fol- 
lows: "  A  friend  of  mine  wifhes  to  place  the  within  inclofed 
bills,  amounting  to  4837/.  10s.  1 1  ]d.  in  your  hands,  to  be  allow- 
ed permiffion  to  draw  without  renewals  at  two  or  three   months, 

(p)  The  Chief  Jufh'ce  is  fuppofed,  by  the  Reporter,  to  r.fcr  to  tl.e  ar- 
gument of  Mr.  Juttice  Grofe,  In  5  Term  Rep.  233. 
(.7)   1  Eafi  Rep.  544. 
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allowing  the  commiflion  formerly  mentioned  in  your  letter.  I 
fhall  be  obliged  bv  your  making  a  calculation  of  the  fum  to  be 
drawn  lor.     Your  compliance  will  much  oblige,  &c." 

I3t^1  Juh  l199'       Sterling  and  Hunter's  note  at        f.     s.    d. 

fix  months  -  -  I  123      7      4 

Pardo  on  Da  Co/la,  nine  ditto       733    H      o 

Q.  Frazer  and  Co.  on  Hymen, 

Cohen     and    Co.    fourteen. 

ditto         -  474     o     o 

ftd  March   1 799.      Parke  on    Augullar    and  Co. 

fourteen  ditto  -  152713     O 

51ft  OBober  1797.     i%/*    and     J^/-.f     on    J^, 

twenty  feven  ditto  -  378   19     7! 

3 1  ft  October  17^7.    Ditto    on    ditto  twenty-feven 

ditto  -  300     o     o 


£4837    TO    II| 


On  the  19th  of  Atiguji  17095  the  bankrupts  returned  the  fol- 
lowing anfwer  to  Mr  Cuilen  :  "  We  have  been  duly  favoured 
v  th  your  letter  of  the  1  ;th,  covering  your  remittances  for 
4837/.  icx.  u3J.,  which  agreeable  to  your  wifhes  we  have  dif- 
cbun.ted  ;  and  beg  l^ave  to  hand  you  annexed  an  account  thereof, 
by  which  you  will  obferve  there  remains  470/  (>s.  6d.  for  you 
to  value  upon  us  at  three  months.'  date  without  renewal,  which 
drafts  win  on  prefentation  meet  due  honor,'  On  the  26th  of 
Augujt,  Culle:  wrote  to  the  bankrupts  as  follows  ;  '  duly  received 
ynUr  elle  "nea  .  ter  of  the  nineteenth  current,  and  return  you  my 
bt:t  thanks  for  its  t  nrs.  Mr.  John  Parke  will  draw  for  the 
bii  on  d:  counted,  bicfi  pleaf  to  honour."  On  the  28th  of 
Aug  ft  rhe  r ;  nkrup  s  wru:  to  CW/«?  as  follows  :  "  Your  efteemed 
of  the  26th  in'  n't  ,  ■rifts  us,  th'at  Mr.  John  Parke  has  \our 
auth^oritv  to  drav  fcr  t  e  bills  which  we  difcounted,  which  draft 
will  r  i  d  honoi  "  (..  the  21O  of  Auguft  the  plaintifFd re w bills 
a!  hree  months  date  upon  the  bankruptsamounting  to  471c/. 6s. 6d.t 
bein  ;  1  untof  the  bills  I  nt  to  them  as  aforefaid,  allowing  to 

.  dntiff  intereft  for  the  three  months,  and  deducting  the  com- 
rniffion  agr  cd  upon:  which  bilN  were  accepted  by  the  bankrupt; 
but  en  account  of  their  infoivency  they  were  unable  10  pay  any 
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of  their  acceptances.  In  September  1709  Perfent  an!  Bodecher  became 
bankrupts,  having  in  their  hands  the  feveral  bills  received  from  the 
plain. iff  unucgotiated  ;  and  for  which  the  defendants  as  their  af- 
iigners  in  ;md  previous  to  May  1800,  received  the  full  amount. 
Three  of  the  acceptances  amounting  to  160c/.  given  by  the 
bankrupts  to  the  plain  iff  were  negotiated  by  him,  but  in  confe- 
quence  of  their  bankruptcy  the  bills  were  returned  to  him  difho- 
noured  •,  and  he  tendered  tl  e  fume,  and  alfo  the  other  fix  bills, 
amounting  to  3^10/.  6s.  6d.,  which  had  not  been  negotiated, 
to  the  defendants  on  the  18th  September  1800,  previous  to  the 
commencement  of  this  action,  and  demanded  payment  of  the 
jno1  ey  which  tney  had  received  upon  the  bills  difcounted  by  the 
bankrupts  as  before  ftated. 

Ihe  Court  determined  that  the  bills  had  been  placed  in  the  hands 
of  the  bankrupts  for  a  particular  purppfe,  and  therefore  gave  judg- 
ment for  the  plaintiff. 

Lord  Kemoti,  Ch.  J.  faid,  ll  Some  confufion  has  arifen  by  fup- 
pofing  that  there  is  a  technical  fenfe  annexed  to  the  t°rm  difcount, 
which  cannot  be  gotten  rid  of;  but  that  is  explained  by  confider- 
ing  the  true  nature  of  the  tranfaclion.  If  the  bills  had  been  taken 
to  the  bankrupts  upon  a  fimple  propofal  to  difcount  them,  the 
transaction  would  have  been  merely  that  of  a  purchafe,  and  no 
queflion  could  have  arifen.  But  this  is  nothing  like  a  cafe  of 
difcount ;  but  the  bills  were  placed  in  their  hands  to  anfwer  a  par- 
ticular purpofe.  The  firft  propofal  to  them  is  to  know  to  what  ex- 
tent the  plaintiff  might  draw  on  them  upon  a  depofit  ol  the  bills. 
The  bankrupts  by  their  anfwer  accept  the  offer,  and  fpecify  the 
amount  to  which  they  will  honor  the  plaintiff's  drifts,  at  three 
month's  date.  If  this  had  been  a  new  cafe,  there  might  have 
been  as  much  difficulty  in  it  as  there  wis  in  the  cafe  of  Toohe  v. 
Hollingtuortb,  which  was  very  fully  confidered.  There  was  in- 
deed a  difference  of  opinion  among  the  judges  of  this  court,  but  a 
majority  thought  with  the  plaintiff,  and  their  judgment  was  after- 
wards confirmed  in  the  Exchequer  clumber  upon  a  writ  of  error. 
The  fame  principle  was  afterwards  recognized  in  the  cafe  of 
Bmt  v.  Puller  (r),  though  the  conclufion  was  different  upon  the 
fails,  there  difclofed  •,  and  it  appeared  to  me  that  Mr.  Jultice  Bul- 
■  'J--J  who  differed  from  the  reft  of  the  court  in  the  firlt  cafe,  re- 

(r)  Post  506. 
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lented  a  little  in  the  fubfequent  one;  at  any  rate  however  the 
point  is  now  fettled,  and  the  diftin&ion  clearly  afcertained  be- 
tween the  cafe  of  bills  paid  into  a  banker's  hands  on  a  running  ac- 
count, and  the  cafe  of  a  (ingle  tranfaclion  like  the  prefent,  where 
the  depofit  is  made  for  a  fpecial  purpofe.  Here  the  bills  were  de- 
pouted  for  the  exprefs  purpofe  of  enabling  the  plaintiff  to  draw  on 
the  parties  to  a  certain  amount;  and  thofe  very  bills  having  an 
ear-mark  on  them  which  diftinguifhed  them  from  the  mafs  of  the 
bankrupt's  property,  remained  in  fpecie  in  their  pofieflion  at  the 
time  of  the  bankruptcy :  then  (hall  the  afiignees  be  permitted  to 
appropriate  them  to  the  ufe  of  the  bankrupt's  eftate  when  the 
other  acceptances,  in  confiJeration  of  which  the  depofit  was  made, 
have  not  been  paid  ?  The  aflignees  can  only  take  the  property  of 
the  bankrupts  fubjeft  to  every  equity  to  which  it  was  liable  in 
their  hands  ;  and  they  having  received  thefe  bills  upon  a  condition 
which  has  failed,  it  is  fecundum  aquum  et  bonum  that  the  plaintiff 
fhould  recover  back  the  value  of  them.  I  refer  to  the  principles 
eftablifhed  in  Tcoie  v.  Hollingworth,  and  Bent  v.  Puller*  which  are 
plain  and  intelligible  to  all  men,  and  I  muft  lean  againft  making 
any  exceptions  to  them  upon  nice  diftin&ions,  which  would  ferve, 
only  to  perplex  commercial  tranfa&ions." 

But,  where  A.  and  B.  have  a  general  running  account  confifting 
cf  bills  drawn  by  B.  on  C.  in  favour  of  A.,  and  of  bills  and  other 
fecurities  depofited  by  A.  with  B.}  and  upon  the  failure  of  B.  and 
C,  A.  be  obliged  to  take  up  the  bills  received  by  him  from  B. 
whereby  the  balance  of  the  accounts  is  in  favour  of  A.,  (till  he 
cannot  maintain  trover  for  the  bills  depofited  by  him  with  B.,  un- 
lefs  they  were  fpecifically  appropriated  to  anfwer  B.'s  drafts^on  C. 
in  favour  of  A.,  and  depofited  for  that  purpofe  exprefsly. 

Thus  in  the  cafe  of  Bent  and  another  v.  Puller  and  others,  af- 
ffignees  of  Caldwell  and  Co.(j),  which  was  an  adion  of  trover 
for  two  bills  of  exchange,  one  for  1000/.,  the  other  for  495/.  13^ 
brought  under  an  order  of  the  court  of  Chancery,  on  hearing  the 
petition  of  the  plaintiffs,  in  the  bankruptcy  of  Forbes  and  Gregory, 
merchants  in  London,  and  in  the  bankruptcy  of  Caldwell,  Smith, 
Forbes,  and  Gregory,  bankers  at  Liverpool.  On  the  trial  before 
Lord  Kenyon  at   Guildhall,  the  cafe  appeared  to  be  thus.      The 

(t)  5  Term  Rep.  494.  See  alfo  Bolton  v.  Puller  and  others,  1  Bo/ 
unci  Put.  5,39.  S,  P. 

plaintiffs 
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plaintiff's  kept  a  banking  account,  with  Caldwell  and  Co.,  which 
confided  folely  of  bills  received  from  them  by  the  plaintiffs,  drawn 
on  the  bankrupts  in  London,  (who  acled  as  bankers  for  Caldwell 
and  Co.,  at  Liverpool  J  on  one  fide,  and  of  bills  and  negotiable 
fecurities  paid  in  bv  the  plaintiffs  on  the  other  fide.  This  account 
did  not  include  any  other  dealings  between  them,  though  there 
exifted  other  accounts  between  R.  Bent,  one  of  the  plaintiffs,  and 
Caldwell  and  Co.  An  interell  account  was  regularly  kept  be- 
tween the  parites:  when  the  bankers  were  in  advance  in  cafh, 
they  debited  the  plaintiffs  account  with  intcrefl  during  fuch  ad- 
vance ;  when  they  had  cafh  in  hand,  they  gave  credit  for  intereft 
upon  it.  The  account  was  balanced  every  three  months ;  and  the 
hanker  charged  xs.  per  cent,  commifiion  on  the  amount  of  the 
bills  drawn  H&fhem,  which  conflituted  their  profit.  On  the  28th 
February  1793,  the  account  was  balanced,  in  which  was  included 
all  the  bills  received  by  the  plaintiffs  from  Caldwell  and  Co.  to  tiiat. 
time;  and  fuppofing  them  all  good,  the  plaintiffs  would  then  have 
been  debtors  in  3882/.  8/.  Bd.  On  the  ift,  8th,  and  15th  of 
Rlarch  the  plaintiffs  received  from  Caldwell  and*  Co.  other  bills 
amounting  together  to  445/.  6s.  r.d.  On  the  13th  of  March,  the 
plaintiffs  sent  to  Caldwell  and  Co.  feven  excife  debentures,  to  the 
amount  of  674/.  5/.  1  id.  which  were  received  by  the  latter.  On 
the  1 6th  of  March.  Forbes  and  Co.  flopped  payment  in  London,  at 
which  time  the  plaintiffs  had  in  circulation  bills  drawn  en  Forbes 
and  Co.  by  Caldwell  and.  Co.  to  the  amount  of  3326/.  "/S.  jd. 
Caldwell  and  Co.  flopped  payment  on  the  1 8th  of  March.  On 
the  1 6th  of  March  about  five  in  the  afternoon  the  Plaintiffs  fent 
to  Caldwell  and  Co.  fifteen  biils  (of  which  the  two  in  quefticn  were 
pari,  the  aclion  being  brought  on  two  only  to  try  the  right)  amount- 
ing to  3953/.  5-r.  4</.  which  if  placed  to  their  credit,  would  turn 
the  balance  in  their  favour  79c;/.  i6.r.  qd.  allowing  all  the  bills  re- 
ceived from  Caldwell  and  Co.  to  be  good  ;  but  thofe  bills  were  af- 
terwards returned  to,  and  taken  up  by  the  plaintiffs  on  the 
failure  of  the  drawers  and  acceptors. 

The  queflion  was,  whether  the  bills  in  queftion  were  paid  by 
the  plaintiffs  to  the  houfe  of  Caldwell  and  Co.  on  a  particular  or 
general  account.  The  plaintiffs  contended  that  they  were  depo- 
sited with  Caldwell  and  Co.  for  a  particular  purpofe,  namely  to 
anfwer  the  bills  given  by  Caldwell  and  Co.  to  the  plaintiffs,  and 
which  weie  then  running ;  and,  that  as  the  purpofe  for  which 
they  had  been  depofited  had  failed,  the  plaintiffs  had  a  right  to 
have  them  reftored.     That  thefe  bills  cculu  only  have  been  re- 
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tained  by  Caldwell  and  Co.  for  the  purpofe  of  indemnify- 
ing them  againft.  the  payment  of  their  own  paper  then  in  cir- 
culation ;  that,  as  that  paper  had  been  returned  to,  and  taken 
up  by  the  plaintiffs,  the  lien  of  Caldwell  and  Co.  on  the  bills  in 
queftion  (which  exifted  only  for  a  particular  purpofe)  was  deftroyed, 
and  that  the  defendants,  who  reprefented  Caldwell  and  Co.  could 
not  let  up  any  defence  that  Caldwell  and  Co.  could  not. 

On  the  o'her  hand  it  was  infilled,  on  the  part  of  the  defendants, 
that  the  bills  in  quefuou  were  paid  into  the  houfe  of  Caldwell  and 
Co.  on  the  general  account   tnat  fubfifted  between  them  and  the 

plaintiffs,  and    net  .kpofited  with  Caldwell  and  Co.    to  an- 

fwer  the  fpecific  bills  drawn  by  them  on  Forbes  and  Co.  in  favour 
of  the  Plaintiffs  ,  for  that  fo  far  from  there  being  any  proof  that 
the  latter  w\:s  the  agreement  of  the  parties,  the  contrary  was  evident 
from  their  general  courfe  of  dealing  5  and,  that  as  the  bills  in 
queftion  had  not  only  been  paid  into  the  houfe  of  Caldwell  and 
Co.  on  that  general  account,  but  had  been  fince  actually  negotiated 
by  them  to  Forbes  and  Co.  to  whom  they  were  then  indebted,  the 
plaintiffs  had  no  right  to  recover  them  back.  The  jury  after  in- 
fpecting  the  plaintiff's  bocks,  thought  that  the  bills  were  paid  to 
Caldwell  and  Co.  on  the  general  account  between  them  and  the 
plaintiffs  •,    the  plaintiffs  were  therefore  nonfuited. 

The  Court  of  Kings  Bench,  upon  a  motion  for  a  new  trial,  were 
alfo  clcarlv  of  opinion,  under  the  circumstances  of  the  cafe,  that 
the  plaintiffs  were  not  entitled  to  recover;  and  they  accordingly  re- 
futed the  rule. 

Butter*  J.  faid  :  "  That  in  order  to  make  it  a  fpecific  appropria- 
tion of  bills  there  muft  be  a-  lodging  of  a  bill  for  a  bill,  or  at  lead 
feveral  depofitcd  at  once  as  one  entire  tranfattion  to  anfwer  fome 
particular  purpofe,  whereas  here  the  bills  were  paid  in  on  a  gene- 
ral running  account,  and  the  amount  of  the  bills  claimed  as  a 
depofit  not  even  correfponding  with  the  account  of  thofe  for 
-which  they  were  fuppofed  to  be  depofited.  And  that  this  cafe 
muft  be  confidered  in  the  fame  manner  as  if  the  queftion  had  arifen 
before  the  bankruptcy  of  Caldwell  and  Co.  in  which  cafe  the  plain- 
tiffs could  not  have  compelled  the  bankers  to  deliver  up  the  bills 
in  queftion  on  paying  the  others." 

Lord  Kenyan  Ch.  j.  "  I  agree  with  my  brother  Butter  that  there 
muft  bs  either  a  bill  pledged  againft  a  bill,  or  a  tranfa&ion  againft 

a  tranf- 
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a  tranfa£tion:  but  here  the  bills  were  coming  in  d:.y  after  day, 
not  for  the  purpofe  of  oppofmg  a  bill  on  one  fide  of  the  account 
to  another  on  the  other,  but  all  were  paid  on  one  general  account. 
The  plaintiffs  therefore  are  not  entitled  to  recover  thefe  bills  on 
the  ground  that  the  particular  purpofe  for  which  they  were  de- 
pofited  has  not  been  anfwered,  becaufe  it  docs  not  appear  that  they 
were  depofited  to  anfwer  that  particular  purpofe.  On  the  trial, 
the  jury,  on  infpe£ting  the  books,  thought  that  this  was  a  general 
banker's  account,  and  thrt  there  was  no  fpecific  appropriation  of 
the  bills  in  queftion ;  and  it  appears  to  me  in  the  fame  light.'' 

When  a  bankrupt  fraudulently  procures  a  bill  of  exchange  from 
another,  and  his  aflignees  receive  the  money  for  the  bill,  it  may 
be  recovered  from  them  in  an  action  for  money  had  and  received. 

Thus,  in  the  cafe  of  Harrifon  v.  Walker,  and  another,  aflignees, 
Sec.  (t)  which  was  an  action  of  njffutnpfit  for  money  had  and  re- 
ceived, brought  to  recover  back  a  fum  of  190/.  10s.  which  had 
been  received  by  the  defendants  in  payment  of  bills  remitted  by 
the  plaintiff  te  the  bankrupts  under  the  following  circumstances. 

The  bankrupts,  previous  to  their  bankruptcy,  had  fent  a  bill 
of  193/.  17/.  drawn  by  themfelves  on  one  Dawfont  and  purporting 
to  be  accepted  by  him,  to  the  plaintiff  to  be  difcounted.  The 
plaintiff  on  the  10th  of  November,  fent  bills  in  return  to  the  value 
of  190/.  iox.  which  arrived  in  town  on  the  12th,  on  which  day 
one  of  the  bankrupts  abfeonded,  the  other  having  gone  off  on  the 
10th.  It  was  afterwards  difcovered  that  the  acceptance  was  a 
forgery,  which  the  bankrupts  knew  of,  and  it  was  proved,  that 
the  defendants  had  received  the  money  for  the  bills  fent  by  the 
plaintiff. 

Lord  Kenyan,  Ch.  J.  before  whom  the  caufe  was  tried,  faid: 
"  The  aflignment  under  the  commiflion  pafles  only  fuch  property 
as  the  bankrupt  is  confeientioufly  entitled  to.  In  this  cafe  the 
plaintiff  had  received  no  coufideration  whatever  for  the  bills  by 
him  remitted  to  the  bankrupt  -,  and  he  is  entitled  to  have  the  va- 
lue of  them,  which  the  defendant  received,  returned  to  him." 
The  plaintiff  accordingly  obtained  a  verdict. 

So,  where  there  are  mutual  accounts  between  a  bankrupt  and 

(0  Peak's  Caf.  N.  P.  in.. 
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another  perfon,  and  the  latter  (by  miftake)  pays  the  whole  of  the 
debt  due  from  him  to  the  bankrupt,  without  deducing  the  money 
owing  to  him  from  the  bankrupt,  he  may  recover  it  back  from  the 
affignees,  by  action  of  ajjumpfit  for  money  had  and  received. 

Thus  in  the  cafe  of  Bize  v.  Dichafon  and  another,  affignees  of 
Bartenjhlag  (;.•),  which  was  an  action  for  money  had  and  received  by 
the  defendants-as  affignees  of  the  bankrupt  to  the  ufe  of  the  plaintiff. 
And  on  the  trial  a  verdict  was  found  for  the  plaintiff,  damages 
66il.  gs.  io J.  fubje£t  to  the  opinion  of  the  court  of  King's  Bench, 
on  the  following  cafe,  viz.  That  the  bankrupt  being  an  under- 
writer, fubferibed  policies  filled  up  with  the  plaintiff's  name  for 
his  foreign  correfpondents  who  were  unknown  to  the  bankrupt; 
that  loffes  happened  on  fuch  policies  to  the  amount  of  655*/.  gs.  yd. 
before  the  bankruptcy  of  Bartenjbiag,  and  were  adjufted  by  him  ; 
that  a  lofs  on  another  policy  to  the  amount  of  &/.  os.  3d.  happened 
before  the  bankruptcy,  but  was  not  adjufted  till  after  that  event 5 
that  the  plaintiff  paid  the  amount  of  the  loffes  to  his  foreign  cor- 
refpondents after  fuch  bankruptcy  ;  that  the  plaintiff  had  a  com- 
million  del  credere  from  his  correfpondents;  was  made  debtor  by 
the  bankrupt  for  the  premiums,  and  always  retained  the  policies  in 
his  hands;  that  a  dividend  of  \os.  in  the  pound  was  declared  un- 
der the  faid  commiffion  on  the  15th  of  June  1782  ;  that  at  the 
time  of  the  bankruptcy  there  was  due  from  the  plaintiff  to  the 
bankrupt,  the  fum  of  1356/.  ex.  ^d.  And  there  was  due  from  the 
bankrupt  for  the  above  loffes  661/.  gs.  \od.\  that  on  the  15th  of 
March  1782,  the  plaintiff  paid  to  the  defendants  the  fum  of  75c/., 
and  on  the  1 7th  of  November  1785,  the  further  fum  of  606L  civ  3^. 
amounting  to  1356/.  os.  3 d.  and  on  the  1 8th  of  November  1785,  the 
plaintiff  proved  the  faid  fum  of  661/.  gs.  lod.  under  the  commiffion  j 
that  the  plaintiff  never  received  any  dividend  under  the  ccmrniffiori 
for  or  on  account  of  the  faid  lodes ;  that  a  final  dividend  of  the 
effects  of  the  faid  bankrupt  was  declared  by  the  faid  commlf- 
f; oners  on  the  24th  day  of  January,  1786;  that  on  the  1  ft  of 
February,  1786,  previous  to  fuch  dividend  being  paid,  the  plaintiff 
caufed  a  notice  to  be  ferved  on  the  defendants,  purporting  that  he 
had  paid  them  the  faid  fum  of  1356/.  or.  3d.  under  a  miftaken  idea, 
without  deducting  therefrom  the  faid  66\l.  gs.  Jod.  for  the 
afcrefaid  loffes,  on  the  faid  feveral  policies  fubferibed  by  the  bank- 
fa;  1  Term  Ref.  285.     See  alfa  Grove  v  Dubois.  lb.  \\%.  S  P. 

runt^ 
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nipt,  for  whom  he  was  del  credere  to  the  faid  foreign  correfpond- 
cnts,  and  had  paid  fuch  lofles  accordingly -,  and  cautioning  them 
againft  making  any  dividend  until  he  was  paid  the  faid  fum  of 
661/.  9/.  10 d. 

The  court  decided  that  the  aflignees  ought  to  have  refunded  the 
money  in  queftion,  and  gave  judgment  for  the  plaintiff  accord- 
ingly. 

Lord  Mansfield  Ch.  J.  faid,  "  The  rule  had  always  been,  that 
if  a  man  has  actually  paid  what  the  law  Would  not  have  compelled 
him  to  pay,  but  what  in  equity  and  confcience  he  ought,  he  cannot 
recover  it  back  again  in  an  action  for  money  had  and  received. 
So,  where  a  man  has  paid  a  debt,  which  would  otherwife  have 
been  barred  by  the  ftatute  of  limitations,  or  a  debt  contracted 
during  his  infancy,  which  in  juflice  he  ought  to  difcharge, 
though  the  law  would  not  have  compelled  the  payment,  yet  the 
money  being  paid,  it  will  not  oblige  the  payee  to  refund  it.  But 
where  money  is  paid  under  a  miftake,  which  there  was  no  ground 
to  claim  in  confcience,  the  party  may  recover  it  back  again  by 
this  kind  of  action," 


11.  Of  the  Affignees  liability  to  an  Aclion  of  AJfumpfit 
for  a  Dividend  ;  and  for  an  Allowance  to  a  Witnefs. 

An  action  of  ajfumpfit  may  be  fupported  for  a  creditor's  fhare 
under  an  order  for  commifhoners  of  bankrupt  for  a  dividend  :  and 
in  fuch  action,  the  proceedings  before  the  commiflioners  are  con- 
clufive  evidence  of  the  debt ;  fcr  after  a  debt  is  liquidated  before 
the  commiflioners,  it  cannot  be  litigated  but  by  an  application  to 
the  great  feal. 

Thus,  in  the  cafe  of  Brotvn  and  another,  executors  of  Gravatt 
V.  Bullen,  affignee  of  Fcx  a  bankrupt  (#),  which  was  an  action  of 
aJJiiKipfit  for  money  had  and  received.  The  cafe  appeared  to  be 
as  follows:  the  teftator,  Gravatt,  proved  a  debt  of  410/.  ix.  mtd. 
under  the  commiffion  againft  Fox.  Afterwards  a  dividend  of  fix 
(hillings  in  the  pound  being  declared  by  the  commiflioners,  and 
Gravatt  having  died  in  the  interval,  the  plaintiffs,  as  his  executors, 
demanded  their  fhare  of  the  dividend,  amounting  to  123/.  os.  id. 

(,v)  Doug.  4^7, 

Which 
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which  the  defendant  refufed  to  pay,  alledging,  that  there  was  a 
balance  due  bv  Griwait  to  the  bankrupt.  Upon  which  the  plain- 
tiffs  brought  this  action.  The  defendant  pleaded  non  ajfumpfi^ 
and  delivered  a  notice  of  fet  off. 

At  the  trial  it  was  contended,  on  the  part  of  the  defendant ; 
I.  That  the  action  could  not  be  maintained,  the  only  method  of 
recover  ng  debts  proved  under  a  commiffion  of  bankruptcy,  being 
by  application  to  the  zy  at  feal.  2.  That  if  the  action  was  main- 
tainable, the  confederation  and  circumftances  of  the  debt  mufl  be 
gone  into  and  proved,  as  in  other  actions  of  ajjumpfit.  3.  That, 
if  this  was  not  incumbent  on  the  plaintiffs,  yet  ir  was  competent 
to  the  defandant  to  avail  himfelf  of  the  notice  of  fet  off. 

Lord  Mansfield^  Ch.  J.  overrul  d  all  thefe  points.  He  thought, 
firft,  that  the  action  was  maintainable;  2.  That  the  only  way  to 
quetb'on  the  proof  of  the  debt  tiken  by  the  commiffioners,  was  by 
petition  to  the  chancellor ;  that  by  the  ftatutes,  the  oath  of  the 
party  is  to  be  the  proof  of  the  debt,  and  a  particular  penalty  is 
impofed  for  fwearing  to  a  falfe  debt ;  and,  3.  That  as  the  com- 
miffioners  have  a  power  of  fetting  off  mutual  debts,  the  fum, 
proved  muft  be  taken  to  be  the  balance  due  ;  but  if  it  fhould  hap- 
pen, that  only  one  fide  of  the  account  appeared  before  the  com- 
miffioners, or  that  any  article  was  omitted  on  either  fide,  m  appli- 
cation to  the  great  feal,  the  account  would  be  again  opened,  and 
referred  to  the  commiffioners,  or,  in  cafes  of  difficulty,  to  the 
matter."  The  jury  under  his  lcrdfhip's  direction  found  a  ver- 
dict for  the  plaintiffs,  and  on  a  motion  to  fet  afide  this  ver  uct  the 
court  of  Kings  Bench  were  of  opinion  that  the  direction  of  the 
Chief  Juftice  was  right. 

Lord  Mansfield,  Ch.  J.  in  delivering  the  opinion  of  the  court 
upon  this  motion,  faid  :  "  I  allowed  the  plaintiffs  to  recover  their 
fhare  of  the  dividend  againft  the  affignees  as  money  pofitively  and 
exprefsly  paid  into  the  hands  of  the  affignees  for  their  ufe.  We 
are  all  of  opinion,  that  the  direction  was  right,  that  the  action  was 
maintainable,  and  that,  after  a  debt  is  liquidated  before  the 
commiffioners  it  cannot  be  litigated,  but  by  an  application  to  the 
great  feal." 

With  refpect.  to  witneffes,  it  has  been  decided  that  the  commif- 
fioners of  bankrupt  may  make  a  verbal  order  upon  the  affignees 

of 
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of  a  bankrupt  for  the  payment  of  the  expences  of  a  witnefs  whom 
they  have  fummoned  to  attend  them,  and  that  the  fame  may  be 
recovered  againft  the  affignees  in  an  action  of  affumpfiU 

Thus,  in  the  cafe  Tarker  v.  Botbam  and  others  (2).  The  de- 
claration in  this  cafe  ftated,  that  a  commiffion  of  bankrupt  having 
iffued  againft  Thomas  Cooper  and  John  Brown  of  Lancafter,  under 
which  the  defendants  had  been  chofen  affignees ;  that  a  fummons 
figned  by  the  major  part  of  the  commiffioners  named  in  the  com- 
milfion  was  terved  upon  the  plaintiff  requiring  him  to  attend  the 
faid  commiffioners.  That  the  plaintiff  did  attend  in  purfuance  of 
fuch  fummons,  and  was  then  and  there  examined :  that  the  plain- 
tiff was  put  to  great  expence  in  coming  from  Lancajler  for  the 
purpofe  of  fo  attending  the  commiffioners,  and  that  they  had  or- 
dered a  certain  fum  of  money  to  be  paid  to  him  for  fuch  expences, 
for  which  fum  the  action  was  brought. 

By  flat.  1  Jac.  r.  c.  15./  10.  power  is  given  to  the  commif- 
fioners to  fummons  perfons  having,  or  fufpected  to  have  or  detain 
any  part  of  the  property  of  the  bankrupt,  and  to  examine  them  re- 
fpecting  it.  And  by  the  eleventh  fection  of  the  fame  ftatute, 
u  fuch  witneffes  fo  fent  for  fhall  have  fuch  cofts  and  charges  as 
the  commiffioners  in  their  difcretion  fhall  think  fit  to  allow." 

The  witneffes  for  the  plaintiff  proved  the  attendance  of  the 
plaintiff,  and  that  having  made  a  demand  of  his  expences  before 
the  commiffioners,  they  fettled  the  fum  to  be  allowed  for  the  pur- 
pofe :  that  Botbam  the  defendant  was  prefent,  and  took  an  account 
of  the  plaintiff's  demand,  and  promifed  to  pay  it. 

This  was  the  only  evidence  offered  to  fupport  the  action. 

The  counfel  for  the  defendant  infifted  that  it  was  not  fufficient 
to  fuftain  the  action:  that  the  claim  was  under  a  proceeding  be- 
fore commiffioners  of  bankrupt :  that  their  proceedings  were  in 
writing,  and  that  therefore  an  entry  in  writing  in  the  proceedings 
to  the  effect  fet  up  by  the  plaintiff  fhould  be  fhown  in  order  to 
intitle  him  to  recover,  whereas  this  was  only  by  parol.  They 
further  contended,  that  the  plaintiff  being  himfelf  a  creditor,  was 
bound  to  attend  the  commiffioners  on  their  fummons,  and  there- 
fore could  not  claim  an  allowance  for  what  he  was  bound  by  law 
to  do. 

But  Lord  Katsorty  Ch.  J.  before  whom  the  caufe  was  tried  over- 
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ruled  both  objedions.  He  faid,  «  that  the  ad  of  parliament  hav- 
ing given  the  commiiTioners  a  power  to  allow  any  pcrfon  his  ex- 
pences  whom  they  had  called  upon  to  attend  them,  that  the  order 
in  the  prefent  cafe,  was  made  in  purfuance  of  that  authority,  and 
that  it  was  not  neceffary  that  it  (hould  be  in  writing."  The 
plaintiff  obtained  a  verdid  accordingly. 

12.    Of  Monies  received  by  AJfignees  who  have  been 

Removed. 

If  an  afli'-niee  of  a  bankrupt  be  removed,  and  affign  his  intereft 
to  the  other  affignees,  they  may  maintain  an  adion  of  bide- 
hitatus  ajfinnpft  againft  him,  to  recover  any  money  which  he  may 
have  received  as  fuch  afFignee. 

Thus  in  the  cafe  of  Smith  and  others,  affignees  of  Lewis  and 
Potter^  v.  Jainefon  and  another  (a),  which  was  an  adion  of  ajump- 
fit  for  money  had  and  received.  Robert  Jainefon  one  of  the  de- 
fendants was  a  joint  affignee  with  the  plaintiffs,  but  was  after- 
wards removed  by  order  of  the  Lord  Chancellor;  and  then  re-af- 
figni-d  all  his  intereft  to  the  plaintiffs. 

Whilft  he  was  an  affignee,  he  had  received  feveral  fums  of  money 
which  he  had  applied  to  the  ufe  of  himfelf  and  the  other  defendant, 
(with  whom  he  was  in  partnerfhip,)  with  the  approbation  of  the 
other  defendant,  who  knew  that  the  money  was  part  of  the  bank- 
rupt's eflate. 

The  prefent  adion  was  brought  under  the  direction  of  the 
Lord  Chancellor,  to  determine  whether  the  eftates  of  both  de- 
fendants were  liable,  (they  having  become  bankrupts,)  and  they 
were  to  be  examined  as  v/itnesses,  if  neceffary. 

The  counfel  for  the  defendant  objected  to  the  adion  in  point  of 
form.  He  faid  that  one  defendant  having  been  affignee  of  the 
bankrupt's  eibte,  was  himfelf  entitled  to  receive  this  money,  that 
he  could  not  have  maintained  an  adion  againft  himfelf,  and 
having  afligncd  only  fuch  an  intereft  as  he  himfelf  had,  could  not 
m  point  of  form  be  a  defendant. 

j)ut  Lord  Kenyo/i}  Ch.  J.  faid,  "  When  an  affignee  afiigns  his 
intereft,  he  divclts  himfelf  of  all  right,  and  becomes  a  debtor  to 

(a)   PeaheCas.  N.  P.  2  m. 
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thofe  who  remain  affignees.  Chafes  in  a£lion  hare  always  been 
confidered  as  aflignable  in  cafe  of  bankruptcy."  A  verdict  was 
therefore  found  for  the  plaintiffs. 


13.  Of  Promifes,  life,  to  pay  Money  in  Confederation  that 
the  Affignees  will  forbear  to  examine  a  Bankrupt,  or 
will  ft  ay  Proceedings,  under  the  Commiffion,   &c. 

A  promife  made  by  a  friend  of  the  bankrupt,  when  he  was  on 
his  laft  examination,  that  in  confaleration  that  the  affignees  and 
commillioners  would  forbear  to  examine  him  touching  certain 
funis  which  he  was  charged  with  having  received,  and  not 
accounted  for,  he  would  pay  fuch  fums  as  the  bankrupt  had  re- 
ceived and  not  accounted  for,  is  void,  as  being  againft  the  policy 
of  the  bankrupt  laws. 

Thu3,  in  the  cafe  of  Nerot  v.  Wallace  and  others,  affignees  of 
Roily  and  Collins,  bankrupts,  in  error  {b).  It  was  an  action  upon 
the  cafe  in  ajfumpft  brought  in  the  Court  of  Common  Pleas ;  and  the 
declaration,  after  Mating  the  trading  by  the  bankrupts,  the  peti- 
tioning creditor's  debt,  the  commiffiou  of  bankrupt,  the  appoint- 
ment of  the  plaintiffs  as  affignees  ;  that  the  three  meetings  were 
appointed,  at  the  firit  of  which  Reily  fubmitted  to  be  examined ; 
but  Collins  not  being  prepared,  prayed  time,  which  was  given  him  ; 
that  at  the  adjourned  meeting,  Collins  was  charged  by  the  plaintiffs 
with  having  received  divers  fums  of  money  on  the  partnerfhip  ac- 
count, which  he  had  not  accounted  for,  when  the  commiflioners 
required  him  to  render  a  true  account  of  the  fums  which  he  had 
received  on  the  partnerfhip  account,  and  in  what  manner  he  had 
difpofed  of  the  fame,  and  were  then  about  to  examine  him  in  due 
form  of  law,  and  to  compel  him  to  make  a  full  difclofure  touch- 
ing the  fame,  proceeded  to  ftate,  that  in  confideration,  that  the 
plaintiffs,  at  the  fpecial  inftance  and  rcqueft  of  the  defendant, 
would  forbear  to  proceed  to  have  the  examination  of  the  faid 
Collins  taken  by  and  before  the  commiflioners  concerning  the  faid 
fums,  which  had  been  received  by  the  faid  Collins  on  the  partner- 
fhip account,  and  which  had  not  been  duly  accounted  for  by  him 
to  the  partnerfhip,  and  in  what  manner  he  had  difpofed  of  the 
fame  *,  and  that  the  commiflioners  would  accordingly  forbear  and 
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defifl  from  taking  fuch  examination;  he,  (the  defendant,)  under- 
took and  faithfully  promifed  the  plaintiffs,  as  affignees,  to  pay 
to  them  all  fuch  fums  of  money  which  Collins  had  received  on  the 
partnership  account,  and  which  had  not  been  accounted  for  by  him 
to  the  partnerfhip.  The  plaintiffs  then  averred,  that  they,  con- 
fiding in  fuch  promife,  did  forbear,  and  have  always  forborne  to 
have  fuch  examination,  &c.  taken  before  the  commiflioners,  &c. 
and  that  the  faid  commiiiioners  did  forbear  and  defift  from  taking 
fuch  examination,  Sec.  The  declaration  then  ilated  that  Collins 
had,  at  the  time  of  the  making  fuch  promife,  received  divers  fums 
of  money,  amounting  in  the  whole  to  a  large  fum  of  money,  to 
wit,  loco/,  on  the  partnerfhip  account,  and  which  had  not  been 
bv  him  duly  accounted  for,  which  the  plaintiffs  demanded  of 
the  defendant,  who  refuted  to  pay,  &c.  There  were  other  counts 
for  money  paid,  laid  out,  and  expended,  money  had  and  received; 
and  on  an  account  dated. 

The  defendant  pleaded  the  general  iffue.  At  the  trial  a  verdict 
was  given  for  the  plaintiffs  for  852/.  A  motion  was  afterwards 
made  in  the  Court  of  Common  Pleas  to  arred  the  judgment,  which 
was  refufed.  The  defendant  then  brought  a  writ  of  error  in  the 
Court  of  Kings  Bench. 

The  Court  determined  that  the  eonlideration  of  the  promife 
in  the  firlt  count  was  void,  as  being  againlt  the  poiicy  of  the  bank- 
rupt laws. 

Lord  Kenyoti  Ch.  J.  faid  :  "  The  queilion  :s,  whether  the  ver- 
dict can  be  fuftainjd  on  the  promife  laid  in  the  declaration?  And 
I  am  clearly  of  opinion  that  it  cannot.  I  do  not  fay  that  this  is 
nudum  paElum  :  but  the  ground  on  which  I  found  my  judgment  is 
this:  that  every  perfon,  who  in  confideration  ot  fome  advantage, 
either  to  himfelf  or  to  another,  promifes  a  benefit,  mud  have  the 
power  of  conferring  that  benefit  up  to  the  extent  to  which  that 
benefit  profeffes  to  go;  and  that  not  only  in  fa£t,  but  in  law. 
Now  the  promife  made  by  theaflignees  in  this  cafe,  which  was  the 
Confideration  of  the  defendant's  promife,  was  not  in  their  power  to 
perform  ;  becaufe  the  commilTioners  had  neverthelefs  a  right  to 
examine  the  bankrupt,  and  no  collufion  of  the  aflignees  could  de- 
prive the  creditors  of  the  right  of  examination,  which  the  commif- 
lioners would  procure  them.  The  aflignees  did  not  (lipulate  only 
for  their  own  acls,  but  that  alfo  the  commifiioners  (hould  forbear 
f.o  examine  the  bankrupt :   but  clearly  they  had  no  right  to  tie  up 
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the  hands  of  the  commifTioners  by  any  fuch  agreement.  And  it 
any  propofal  of  that  fort  had  been  made  to  the  commifTioners, 
they,  as  acting  in  a  public  duty,  would  have  been  guilty  of  a 
breach  of  that  duty  in  acceding  to  it.  But  it  has  been  argued, 
that  after  verd'ut  form* rung  may  be  intended  to  fupport  it :  but  I 
do  not  fee  what  we  could  prcfume  in  this  cafe  to  fupport  the  ver- 
dict. It  is  impoffible  to  fay,  that  the  bankrupt  had  only  received 
a  certain  fum,  for  then  we  muft  fuppofe,  that  the  plaintiffs  had 
proved  a  negative.  If  they  had  not  precluded  themfelves  from 
any  further  examination,  circumflances  might  have  led  to  fufpect 
that  further  fums  might  have  been  difcovered  on  a  future  exami- 
nation. Then  it  has  been  faid,  that  the  creditors  would  not  fuffer 
any  inconvenience  from  this  agreement  not  to  examine  the  bank- 
rupt, becaufe  by  another  mode  of  examination,  by  a  bill  in  equity, 
they  might  have  obtained  a  full  difclofure.  But  my  experience  in 
that  court  does  not  fuggeft  the  pofhbility  of  filing  fuch  a  bill  in 
equity:  and  if  there  could  be  fuch  a  bill,  it  cannot  be  contended 
that  an  anfwer  to  a  bill  in  chancery  is  as  likely  a  mode  of  obtaining 
a  difcovery  as  a  vivd  vece  examination  before  the  commifTioners. 
But  the  principal  objection  to  the  confideration  of  this  promife  is, 
that  it  is  contrary  to  the  policy  of  the  bankrupt  laws.  Thefe  laws, 
which  have  been  revifed  and  corroded  as  much  as  human  wifdom 
will  permit,  have  pointed  out  certain  modes.  o\  examination,  which 
the  legiflature  has  entrufted  to  certain  per  Tons  acting  for  the  be- 
nefit of  the  creditors  1  all  which  might  be  put  an  end  to  by  an 
agreement  of  this  fort,  and  without  the  confent  of  the  coinmif- 
fiowers  or  the  creditors  at  large.  Therefore  I  am  clearly  of  opi- 
nion, that  the  confideration  which  was  held  out  to  the  defendant 
below,  was  fuch  as  the  plaintiffs  had  no  power  to  offer.  If  the 
creditors  indeed  had  been  called  together,  and  they  had  confented 
to  the  agreement,  that  might  perhaps  have  altered  the  cafe  :  but 
they  mutt  have  been  convened  by  an  advertiiemem  in  the  puoli- 
pipers  for  that  particular  purpofe  ;  lor  it  was  repeatedly  deter- 
mined by  Lord  Hardivicke,  that  a  general  power  given  to  the  af- 
fignees  to  compound  debts  was  not  fufficient,  but  the  creditor 
muft  be  railed  together  to  confider  o\  each  particular  cafe. 

But,  an  agreement  by  a  friend  of  a  bankrupt  to  pay  all  his  cre- 
ditors tin  ir  full  debts,  in  confideration  that  they  will  not  proceed 
any  further  undfr  the  commiilion  is  good  in  law. 

Thus,  in  the  cafe  of  Kaye  v.   Robert   Bolton   1  .   which  was  an 
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action  of  covenant.  The  declaration  fet  forth  certain  articles  of 
agreement,  dated  the  6th  of  April  1793,  between  Ifaac  Bolton  of 
the  firft  part,  the  plaintiff  of  the  fecond  part,  W.  Hardbam,  E. 
Threlfal,  and  jf.  H.  Hobrow,  the  major  part  of  the  commiflioners, 
named  in  a  corn-million  of  bankrupt  iffued  againft  /•  Bolton^  of  the 
third  part,  the  defendant  of  the  fourth  part,  "  and  the  feveral  cre- 
ditors of  the  fald  I.  'Bolton  whofe  names  were  thereunto  fubferibed 
and  feals  affixed,  being  J.  F."  &c  (naming  them,  in  number  2d,) 
of  the  fifth  part ;  in  which  it  was  recited  that  a  commiiTion  of 
bankrupt  had  been  awarded  againft  I.  Bolton,  under  which  he  had 
been  declared  a  bankrupt,  and  that  the  plaintiff  had  been  elected 
foie  aflignee  of  his  eftate,  but  that  the  defendant,  in  order  to  put 
an  end  to  any  further  proceedings  under  the  commiffion  had, 
with  the  confent  and  approbation  of  the  bankrupt,  the  plaintiff 
*(  and  the  feveral  creditors,  whofe  hands  and  feals  were  thereunto 
fubferibed  and  affixed,"  andalfo  of  the  commifnoners, agreed  to  pay 
and  difcharge  all  funis  of  money  due  from  the  bankrupt,  &c.  iuch 
demand  to  be  firft  verified  before  a  Mujler  in  Chancery,  on  oath, 
if  required  by  the  defendant,  cr  to  give  fecurity  for  the  payment 
thereof  to  the  fatisfaction  of  the  plaintiff  "  and  the  reft  of  the  cre- 
ditors" within  one  month  from  the  date  thereof.  By  the  deed  it 
was  agreed  that  the  fa  id  commiffioncrs  (hould  fettle  and  afcertaiu 
on  oath  as  commiflioners,  the  plaintiff's  bill  of  cofts  as  folicitor 
under  the  commiffion,  and  alfo  for  his  trouble  as  aflignee  within 
the  time  aforefaid  ;  and  that  the  amount  thereof,  together  with 
the  whole  of  his  debt  and  demand  proved  under  the  faid  commif- 
fion, as  well  as  his  mortgage  on  the  Hope  and  Anchor  fhould  be  (e- 
cured  to  be  paid  to  the  fatisfaction  of  the  plaintiff  within  one 
month,  the  defendant  alfo  agreed  to  indemnify  and  fave  harmlefs 
the  plaintiff,  his  heirs,  &c.  from  all  cofts,  damages,  &c.  refpecl- 
ing  the  flaying  of  the  profecution  of  the  faid  commiflion,  &c.  Both 
the  plaintiff  and  the  defendant  agreed  to  indemnify  the  commif- 
fioncrs; and  "  the  feveral  perfons,  whofe  names  were  thereunto 
fubferibed  and  feais  affixed,"  being  the  creditors  of  the  faid  I.  Bolton^ 
to  wit,  J.  F.  &c.  (naming  them  again)  agreed  to  accept  the  fecurity 
of  the  ucfendant,  and  not  to  commence  any  fuit  againft  the  plain- 
tiff or  the  defendant  on  account  of  any  debts  from  the  bankrupt 
or  the  "plaintiff  as  his  affignee,  or  touching  the  faid  commiffion,  &c. 
Then  followed  a  covenant  by  the  defendant  to  fulfil  the  agreement 
on  his  part:  and  a  covenant  by  the  plaintiff,  to  convey  the  bank- 
rupt's efhtes  to  the  defendant,  or  to  fuch  perfon  as  he  fhould  ap- 
s  point, 
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point,  and  to  account  for  all  monies  received  by  him,  and  to  join 
in  any  application  for  a  fuperfedias  as  foon  as  the  agreement  fhould 
be  carried  into  execution  by  the  defendant :  in  which  latter  "  the 
creditor?,  to  wit,  J.  F."  (naming  them  again)  agreed  to  join.  It  was 
then  averred  in  the  declaration,  that  at  the  time  of  making  the 
above  agreement,  the  fum  of  155/.    13/.  3</.  was  due  from  the 
bankrupt  to  the  plaintiff,  that  that  debt  hud  been  proved  under  the 
commiflion,  and  that  the  plaintiff  was  at  all  times  ready  to  verify 
it  on  oath,  if  required  ;   that  after  the  making  of  the  agreement, 
the  three  commiluoners  fettled  and  ascertained  on  oath  as  commif- 
fioners  the  plaintiff's   bill  of  con's  under  the  commiflion,  and  ;.f- 
certained  that  the  fum  of  gt/.  3-r.  gc/.  was  due  to  the  plaintiff  for 
his  bill  of  coils  ;  and  that  the  further  fum  of  164/.  5/.  \d.  was  dee 
to  the  plaintiff,  on  mortgage  on  the  Hope  and  Anchor ;  which  fums 
amounted  together  to  41 1/.  is.  id.      Two  breaches  were  then  af- 
Ggned  ;  one,  that  the  defendant  had  not  given  fecurity  to  the  fa- 
tisfaclion  of  the  plaintiff,   for  the  payment  of  the  faid    fums  of 
money,  amounting  to  411/.   is.  7 d.  *,  the  other  that  he  had  not 
faved  the  plaintiff  harmlefs  from  all  colts,  damages,  &c.  refpe£ting 
the  (laying  of  the  profecution  of  the  faid  commiflion,  &c.  for  that 
the  plaintiff  had  loft  and  expended  40/.  in  and  about  the  Haying 
of  the  profecution  of  the  faid  commiflion,  ike. 
To  this  declaration  there  was  a  general  demurrer. 
But  the  Court  decided  that  the  agreement  was  not  illegal,  it  hav- 
ing been  made  with  the  confent  of  all  the  creditors.     That  it  ap- 
peared by  the  different  parts  of  the  deed   that   all  the   creditors 
were    parties  to    it  \  the   words,   the   "  creditors,"   which  mean 
all,  occurring  in  different  places,  and  the  words,  "  lo  the  fatisfac- 
tion  of  the  plaintiff  and  the  red  of  the  creditors,"  occurring  in  ano- 
ther inftance.      And  that   the   Iaft   objection   was  not  warranted 
in  fact  i  becaufe  the  averment  was  not  that  the  commifTioners  had 
afcertained  what  was  due  on  t lie  mortgage  as  well  as  for  the  bill  of 
colls  i   but  ihe  latter  fentence  was  diltincl  from  the  preceding  one, 
and  was  only  an  averment   by  the  plaintiff,  that  in  fact  fo  much 
was  due  to  him  on  the  mortgage.     On  the  general  queftion,  Lord 
Kc/iyou,  (Jh.  J.  faid  .  .'.*  This  feems  to  be  a  fair  agreement,  and  not 
contrary  to  the  policy  of  the  bankrupt  laws.     The  object  of  thofe 
laws   is  to  have   an  equal  diftribution  of  the  bankrupt's   effects 
among  his  creditors  :  that  will  not  be  defeated  by  a  friend  of  the 
bankrupt  undertaking  with  the  confent  of  all  the  parties  concerned, 
■j.1.,1  to  divide  among  the  creditor  I  w  high  was  probably  in- 

l.  1   j  fufJicu-nt 
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fufficient  for  that  purpofe,  but)  to  pay  to  every  creditor  his  full 
debt.  And  if  the  creditors  are  to  receive  the  whole  amount  of 
their  demands,  it  would  be  monftrous  to  fay  that  the  bankrupt's 
eftate  (hall  (till  be  torn  in  pieces  by  the  expence  of  the  oom- 
miflion." 

Lawrence,  J.  tf  This  cafe  is  very  diftinguifhable  from  that  of 
Nerot  v.  Wallace.  It  was  there  intended  that  the  bankrupt 
(hould  receive  his  certificate  without  making  a  difclofure  of  his 
effects,  and  the  confideration  of  the  promife  was  the  fupprefling 
of  the  bankrupt's  examination,  which  wzis  to  be  gone  into  for  the 
purpofe  of  afcertaining,  among  other  things,  whether  or  not  he 
was  entitled  to  his  certificate."  Judgment  was  accordingly  give. 
for  the  plaintiff. 
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CHAPTER  XI. 


Of  Executors  and  Adminiflrators, 


•"T^HE  fubject  of  the  prefent  chapter  will  be  confidcred  in  the 
following  order : 

X.  Of  an  Executor's  and  jidminifirator  s  Right  to  the  Debts 
and  Contrails  of  the  Tefiator  or  Intefiate ;  and  of 
Adiom  by  them  in  refpeel  thereof* 

2.  Of  an  Executor's  or  Adminiflrator  s  Liability  to  be  fued 

upon  Contrails  made  by  the  Tefiator  or  Intefiate, 

3.  Of  an  Executor's  Liability  for  Funeral  Expences. 

4.  Of  a  Promife  by  an  Executor  to  pay  the  Debt,  &c.  of  his 

Tefiator. 

5.  Of  a  Debtor  making   his   Creditor  Executor ;  et  vice 

icrfa. 

6.  Of  an  Executor  defon  tort, 

7.  Of  an  Executor's  Liability  to  be  fued  for  a  Legacy, 
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■• 

1.  Of  an  Executor  s  and  Adminiftrator'* s  Right  to  the  Debts 
and  Contracts  of  the  Teftator  or  Iniejfatc :  and  of 
Actions  by  them  in  refped  thereof. 

An  executor,  or  adminiftrator,  reprefents  the  perfon  of  his  tef- 
tator or  inteftate  as  to  all  his  perfonal  contracts ;  and  therefore 
may  regularly  maintain  any  action  for  the  breach  thereof  which 
the  teftator  or  inteftate  himfelf  might  have  done,  if  living  (a). 

So  if  money  be  payable  to  B.  without  naming  his  executor,  yet 
his  executor  or  adminiftrator,  (hall  have  an  action  for  it  (b). 

So,  if  money  be  payable  to  A.  or  his  ailignees,  his  executor 
(hall  take  it  -,  for  he  is  aftignee  in  law  (c). 

So,  if  a  man  having  iooo/.  of  B  's  money,  agrees  that  fo  long 
as  he  has  the  money  in  his  hands  he  will  pay  100/.  annually  to  B.t 
his  executor  mail  have  an  action  for  it,  for  it  appears,  that  it  was 
intended  for  the  intereft  of  the  iooo/.  which  the  executor  fliall 
have(^). 

So,  if  money  is  awarded  to  B.  and  that  he  fhall  releafe;  the 
executor  of  B.  fhall  have  the  money,  and  make  the  releafe,  though 
his  teftator  died  before  the  day  of  payment  (<?). 

Where  a  perfon  whohas  no  right  to  adminifter  to  an  inteftate,  or>» 
tains  letters  of  adminiftration  to  him,  and  fells  his  properly,  if  his 
adminiftration  is  repealed,  and  a  frefh  one  granted  to  the  perfon 
legally  intitled  to  adminilter,  the  latter  may  recover,  from  the  for- 
mer the  money  for  which  he  fold  the  inteftate's  property  in  an  in- 
debitatus aJJ'umpfit  for  money  had  and  received  (f). 

So,  in  the  cafe  of  Jacob  v.  Alien  (g),  which  was  an  action  of 
indebitatus  ajfttmpfit  for  money  had  and  received  to  the  plaintiiT's 
ufe.  Upon  the  trial,  the  facts  proved  were  as  follow:  H.  having 
letters  of  adminiftration,  appointed  the  defendant  by  letter  ot 
attorney  to  receive  money  owing  to  the  inteftate,  who  accordingly 
received  the  fame,  and  paid  it  to  the  adminiftrator;  afterwarda  a 

[a)  Co    Lit   209.  a.  Bac.  Ab   til.  Executors  and  Admiiiiflrators,  N. 

(b)  Com    Dig.  tit.  Adminiiiratiorj,  B.  11.     Co.  hit    zcg. 

(r)   Bob.  9.  (</)    1    Rol  Ab.  913/    15.     Sty.  140.      But  fych 

a  contract  ivouh!  noiv  be  confidered  as  vfurious  See  the  Slat.  12  Ann. 
c.    16      Com.  Dig.    lit,  Ufury  A.  ;*■)    2    Venlr    249.    J    Cen.  -\\t. 

{J)    Lara  rre  v.  Dorrcl,  2  Ld.  Ray.  1216.  (g)    1  Salh.  27. 

will 
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will  appearing,  the  letters  of  adminiftration  were  called  in,  and 
repealed  by  citation,  and  the  executor  brought  an  indebitatus  af- 
fumpfit  againft  the  defendant  for  money  had  and  received  to  the 
ufe  of  the  plaintiff.     To   this  act  ion  two   objections  were  made, 
jit,  that  the  defendant  a&ing  only  as  attorney  for  him  that   was 
in  fa£t  adminiftrator,  it  was  the  receipt  of  the  adminiftrator,  and 
not  of  the  defendant ;   2dly,  that  it  ou^ht  to  be  w  fpeend  affumpfit, 
and  not  a  general  indebitatus;  for  the  money  being   received   by 
fpecial  authority,  and  that  exprefsly  to  the  ufe  of  another,  this  ex- 
prcfj    intent  fufpends   and  hinders   the    operation    of  law,   and 
the   railing  of  an   implied  contract  to  a  third  perfon  :  Sed  non  al- 
locatur;    i(  for  the  adminiftration  was  merely  vo'uh  and  confe-  J/t 
quently  the  adminiftrator  could  give  no  authority,  and  fo  the  at-  /5? 
torney   a£ted   without    authority;  and  then   there  is  nothing  to  /. 
hinder  the  railing  an  implied  contract,  and  charging  the  defendant    AA 
by  indebitatus  ajj'umpftt  to  the  executor."     Judgment   was  accord- 
ingly given  for  the  plaintiff. 

But  in  the  cafe  of  Pond  v.  Underwood  (h),  which  was  alfo  an 
indebitatus  affumpfit  brought  by  the  plaintiff  Emanuel  Pond  as  ex- 
ecutor of  Charles  Pond,  deceafed,  for  money  received  by  the  de- 
fendant owing  to  the  tellator  for  wages  (he  being  a  feaman)  after 
the  teftator's  death.  On  the  trial  it  appeared  in  evidence,  that 
before  the  will  was  found,  adminiftration,  Sec.  was  granted  to 
Anne  Pond  a  filler  of  Charles  Pond,  and  that  fhe  made  a  warrant 
of  attorney  to  the  defendant  to  receive  this  money,  being  21/. 
by  virtue  of  which  warrant  he  did  receive  it,  and  paid  it  to  Amy 
before  any  notice  given  of  this  will.  And  by  the  direction  of  the 
Lord  Chief  Juftice  Holt,  before  whom  the  caufe  was  tried,  the 
plaintiff  was  nonfuitcd:  for  his  Lordfhip  faid,  "  though  all  ac~ls 
done  by  an  adminiftrator  where  there  is  a  will,  are  void,  and  fuch 
an  action  in  this  cafe  would  lie  againft  Anne  Paul ;  yet  it  is  hard 
to  make  the  defendant  liable,  he  having  paid  the  money  over  to 
the  adminiftrator,  before  he  knew  of  the  will." 

So,  payment  of  money  to  an  executor  who  has  obtained  pro- 
bate of  a  forged  will,  is  a  difeharge  to  the  debtor  of  the  inteftate, 
notwithstanding  the  probate  be  afterwards  declared  null  and  void, 

(/.>)   2  Lord  Ray.  I2IO.      See  alfo  ^  Bur.   I qS6\  where  L.ord  Mansfield 
-  pre/fed  his  affent  to  (bit  safe,  and  Lis  difapprobathn  to  the  preceding  cafe  of 
Jacob  v,  Allen. 

and 
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and  adminiftration  be  granted  to  the  inteftate's  next  of  kin.  A 
probate,  as  long  as  it  remains  unrepealed,  cannot  be  impeached  in 
the  temporal  courts. 

Thus,  in  the  cafe  of  Allen,  adminiftrator  of  Thomas  Prieflman^ 
otherwife  Handy,  v.  Dundas(i),  which  was  an  a«fUon  for  money 
had  and  received  to  the  ufe  of  the  intefUte  as  adminiftrator. 
And  on  the  tiial,  a  fpecial  verdicl  was  found,  ftating  in  fubftance 
as  follows  :  The  defendant  as  treafurer  of  the  navy,  was  indebted 
to  the  inteftate  in  his  lifetime  in  58/.  13/.  6d.  for  money  had  and 
received  to  his  ufe.  Prieflman  died  on  the  2d  of  June  1784  :  on 
the  13th  of  Augujl  178^,  one  Robert  Brown  proved  in  the  Pre- 
rogative Court  of  the  Archbifhop  of  Canterbury,  a  forged  paper  writing, 
dated  the  1 8th  of  May  1784,  purporting  Jo  be  the  lajr  will  of 
Prieflman  otherivife  Handy;  whereby  he  was  fuppofed  to  have 
appointed  Broivn  the  fole  executor  thereof;  and  a  probate  of  that 
fuppofed  will  ifj'ued  in  due  form  of  law,  under  the  feal  of  that  court 
on  the  fame  day  in  favour  of  Brown.  The  defendant  not  know- 
ing the  will  to  have  been  forged,  and  believing  Brown  to  be  the 
rightful  executor,  on  Brown's  requeft  paid  him  58/.  13J.  6d.  being 
the  whole  balance  then  clue  from  the  defendant  to  Prieflman.  On 
the  21ft  of  July  1787,  Brown  was  called  by  citation,  at  the  fuit 
of  John  Prieflman  the  father,  and  next  of  kin  of  the  deceafed,  in 
the  Prerogative  court  of  the  Archbifuop  of  Canterbury,  touching  the 
validity  of  fuch  fuppofed  will ;  and  fuch  proceedings  were  there- 
upon had  in  'hat  court,  that  the  will  and  probate  were  declared 
null  and  void ;  that  Thomas  Prieflman  died  inteltate ;  and  that 
John  Priejlman  the  father  was  his  next  oi  kin.  And  on  the  31ft 
of  Marsh  1788,  letters  of  adminiftration  of  the  goods,  &c.  of 
Thomas  Priejlman  were  granted  by  that  court  in  due  form  of  law 
to  the  plaintiff,  as  attorney  of  John  Priejltnan. 

The  Court  determined  that  the  payment  was  protected  by  the 
probate;  and  accordingly  gave  judgment  for  the  defendant. 

Afhhurfl  Juftice  faid  :  "  I  am  of  opinion  that  the  plaintiff  ha6 
no  right  to  call  on  the  defendant  to  pay  this  money  a  fecond  time, 
which  was  paid  to  a  perfon  who  had  at  that  time  a  legal  authority 
to  receive  it.  It  is  admitted  that  if  he  had  made  this  payment 
under,  the  coercion  of  a  fuit  in  a  court  of  law,  he  would  have  been 
protected  again  ft  any  other  demand  for  it  ;  but  1  think  that 
makes  no  difference.    For  as  the  parry  to  whom  the  payment  was 

(;}  3  Term  Rep    .25 
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made  had  fuch  authority  as  could  not  be  queftioned  at  the  time, 
and  fuch  as  a  court  of  law,  would  have  been  bound  to  enforce, 
the  defendant  was  not  obliged  to  wait  for  a  fuit,  when  he  knew 
that  no  defence  could  be  made  to  it ;  this  therefore  cannot  be 
called  a  voluntary  payment.  This  is  different  from  payments  un- 
der forged  bonds  or  bills  of  exchange  •,  for  there  the  party  is  to  ex- 
ercife  his  own  judgment,  and  afts  at  his  peril:  a  payment  in  fuch 
a  cafe  is  a  voluntary  aft,  though  perhaps  the  party  is  not  guilty 
of  any  negligence  in  point  of  faft.  But  here  the  defendant  afted 
under  the  authority  of  a  court  of  law ;  every  perfon  is  bound  to 
pay  deference  to  a  judicial  aft  of  a  court  having  competent  jurif- 
diftion.  Here  the  fpiritual  court  had  jurifdiftion  over  the  fubjeft 
matter;  and  every  perfon  was  bound  to  give  credit  to  the  probate 
till  it  was  vacated.  The  cafe  of  a  probate  of  a  fuppofed  will 
during  the  life  of  the  party  may  be  diitinguifhed  from  the  prefent; 
becaufe  during  his  life  the  Eccleftajlical  Court  has  no  jurifdiftion, 
nor  can  they  inquire  who  is  his  reprefentative  ;  but  when  the  party 
is  dead,  it  is  within  their  jurifdiftion.  Befides,  the  diftinftion  taken 
by  the  defendant's  counfel  between  cafes  where  a  will  is  fet  afide 
on  an  appeal,  or  on  a  citation,  feems  to  have  fome  foundation :  in 
the  former,  the  original  fentence  is  as  if  it  had  never  exifled  ;  in 
the  latter  the  will  is  only  repealed,  and  all  afts  under  it  till  the 
repeal  are  good.  But  the  foundation  of  my  opinion  is,  that  every 
perfon  is  bound  by  the  judicial  afts  of  a  court  having  competent 
authority  :  and  during  the  exiller.ee  of  fuch  judicial  aft,  the  law 
will  proteft  every  perfon  obeying  it." 

Where  there  are  feveral  executors  or  adminiftrators,  they  have 
a  joint  and  entire  intereft  in  all  contracts  of  the  teitator  or  intef- 
r.ite  ;  and  therefore  they  muff  all  join  in  an  aftion  thereon  ;  al- 
though fome  may  h  .ve  omitted  to  prove  the  will,  or  have  even 
refukd  before  the  ordinary  ri). 

But  where  feveral  are  named,  and  one  only  proves  the  will  and 
afts,  it  is  faid  (/),  that  one  may  fue  alone,  after  the  others  have 
renounced. 

In  an  aftion  by  an  executor,  or  adminiftrator  upon  a  con- 
tract made  with  the  teftator,  or  intcftate,  the  plaintiff  muft  be 

[A]   Com.  />:;  tit.  Pleader  2  D.  1.     Tg,\Ws  Executor,  446,  2 d Edit. 
{i\  Per  Duller  Ju/l.  4  Term  fop.  $6$.     Sccalfo  Toller' t  Executor, ^6. 

defcribed 
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defcribed  in  his  reprefentative  character  of  executor  or  adminifta- 
tor  (w). 

But  for  monev  due  to  the  teftator  in  his  life  time,  but  received 
after  his  death,  the  executor  may  declare  either  in  his  own  right, 
or  as  executor.  And  in  an  action  for  the  recovery  thereof  the 
defendant  cannot  fet  off  a  debt  due  to  him  from  the  teftator. 

Thus,  in  the  cafe  of  Milifent  Sbiptnan  v.  A.  Thompfon  («),  which 
came  before  the  Court  of  Common  Picas  on  a  cafe  referved  at  the 
trial  before  Mr.  Baron  Portefcus  which  Mated  "  that  the  plaintiffs 
late  huiband  by  his  will  made  the  plaintiff  and  Dr.  Morgan  (fmce 
deceafed)  his  executors.  In  his  lifetime,  he  had  appointed  the 
defendant  his  fteward  by  letter  of  attorney,  who  after  the  tefta- 
tor's  death  received  of  feveral  tenants  feveral  fums  of  money  due 
to  the  teftator  in  his  lifetime.  The  plaintiff  brought  this  action 
in  her  own  name,  not  naming  herfelf  executrix,  for  the  money  fo 
received.  The  defendant  gave  a  notice  of  fet  off,  for  feveral  fums 
due  from  the  teftator  to  him,  which  the  judge  would  not  permit 
the  defendant  to  fet  off. 

The  queftioHs  referved  were;  id.  whether  the  plaintiff  fhould 
not  have  declared  as  executrix  ;  2dly,  whether  the  defendant  ought 
not  to  have  been  permitted  to  fet  off  the  money  due  to  him  from 
the  teftator. 

The  Court,  after  argument,  gave  judgment  for  the  plaintiff 
on  both  points.  And  Forte/cue,  Baron,  faid,  "  The  true  diftinction 
I  think,  is  this,  that  where  the  thing  fued  for  is  affets  in  the  hands 
of  the  executor  or  adminiftrator  before  the  recovery,  or  where  the 
caufe  of  action  arifes  in  the  executor's  own  time,  and  never  did 
arife  to  the  teftator,  there  the  executor  may  bring  the  action  either 
in  his  own  name  or  as  executor.  And  this  is  laid  down  as  law 
in  the  cafe  of  Jenkins  and  wife  v.  Plombe,  Salh.  207.,  but  better 
and  more  fully  reported  in  6  Mod.  92,  181.  That  was  an  action 
brought  by  the  hufband  and  wife  as  executrix  upon  an  indebitatus 
afiumpfit.tox  money  had  and  received  by  the  defendant  to  their 
ufe  as  executrix:  it  is  true  that  the  judgment  of  the  courc  was 
only  that  upon  being  nonluit  the  plaintiffs  ought  to  pay  cofts : 
but  the  reafon   of  the  judgment  was  becaufe  they   might  have 

(m)    Com.  Dig.  tit.  Pleader.  2  D.  r.  («)    U'illes  Rep.  103.      See 

alfo  Smith  v.  Barrow,  2  Term  Rep.  477.     Per  Afhhuiit  juji-  S.  P. 

6  brought 
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brought  the  aclion  in  their  own  name,  and  not  as  executrix;  for 
wherever  an  e  itor  may  have  the  action  in  his  own  name  he 
{hall  pay  colts.  And  the  cafe  of  Eaves  v.  Mocats,  Sal':.  314. 
was  cited  there,  and  this  difference  taken,  that  there  were  feveral 
counts  by  a  plaintiff  as  executor,  one  whereof  was  an  itifimul cotn- 
putajftt,  and  being  nonfuited  he  paid  no  coils,  becaufe  there  was 
no  newcaufe  of  aclion,  but  a  new  aclion  ascertaining  the  ancient 
caufe,  which  is  dill  a  debt  of  the  tefta  tor's.  And  in  the  cafe  of 
Jdfikins  v.  Plonfl  ,  1  appears  from  Sa/icld,  this  diltinction  of  infi- 
mul  compute U~it  is  alfo  taken  ;  and  it  was  faid,  that  if  the  defendant 
received  this  money  hy  the  appointment  of  the  plaintiff,  it  was 
aflets  immediately,  if  without  his  eonfent,  yet  the  bringing  of  the 
action  is  fuch  a  eonfent  that  upon  judgment  it  fhall  be  aflets  im- 
mediately before  execution,  which  otherwife  it  would  not  be  until 
after  execution  ;  and  the  reafon  is  becaufe  it  is  recovered  againft 
a  perfon  who  never  was  indebted  to  the  teftator,  and  the  original 
debt  was  difcharged. 

"  To  apply  this  to  the  prefent  cafe;  here  is  money  received  by 
the  defendant  fince  the  teftator's  death,  and  therefore  it  could  not 
be  received  to  the  ufe  of  the  teftator,  but  muft  be  received  to  the 
ufe  of  the  executor.  The  executor  has  confented  by  bringing  the 
action,  and  the  money  is  affets  immediately  upon  the  judgment. 
It  is  quite  a  new  debt  created  from  the  defendant  to  the  executor 
fince  the  death  of  the  teftator,  and  a  new  caufe  of  aclion  which 
was  not  fubfilling  before.  The  defendant  was  never  indebted  to 
the  teftator  for  this  money,  and  the  original  debtors,  the  tenants 
are  difcharged.  No  doubt  had  the  action  been  brought  againft 
the  tenants,  it  mult  have  been  brought  againft  them  by  the  plain- 
tiff as  executrix-,  becaufe  it  was  a  debt  as  to  them  fubfifting  in  the 
teftator's  lifetime,  and  no  new  caufe  of  aclion  arifing  to  the  execu- 
trix. 

"  As  to  the  fet  off;  we  cannot  confider  the  convenience  or  the 
inconvenience  on  one  fide  or  the  other,  but  mull  go  according 
to  the  act-,  for  the  ftatutc  2  Geo.  2.  c.  22.  /.  13.  fays,  if  either 
party  lues  or  is  fued  as  executor  or  adminiftrator,  where  there  are 
mutual  debts  between  the  teftator  or  inteftate  and  either  party, 
one  debt  may  be  let  againft  the  cither;  fo  that  it  is  confined  by 
the  llatute  exprefsly  to  cafes  where  the  fuit  is  as  executor  or  ad- 
iflrator.  And  therefore  in  the  prefent  cafe,  the  fuit  not  being 
i-.  executor,  I  think  it  is  not  within  the  ftatute,  and  that  the  debts 
due  from  the  teftator  to  the  defendant  cannot  be  fet  off  againft 

this 
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this  plaintiff  in  an  action  brought  by  her  in  her  own  name  and 
not  as  executor.  And  fuppofmg  this  to  be  fo,  it  was  urged  as 
one  reafon  why  the  action  here  ought  to  hav£  been  brought  by 
the  plaintiff  as  executrix  :  but  this  itatute  will  not  alter  the  law 
as  to  that  point  from  what  it  was  before;  and  if  the  ftatute  has 
not  remedied  all  the  inconveniences,  we  muft  take  it  as  it  is,  and 
cannot  (I  think)  extend  it  farther.  So  the  poflea  muft  be  deli- 
vered to  the  plaintiff,  and  (he  muft.  have  her  judgment." 


2.  Of  an  Executor  s  or  AJminiJIrators*  Liability  to  befued 
on  Contracts  made  by  the  Tejlator  or  Intejlate. 

An  executor  or  adminiftrator  is  anfwerable  for  the  contract 
and  agreements  of  his  teftator  and  inteftate,  as  far  as  he  has  ;af- 
fcts,  though  he  be  not  exprefsly  mentioned  therein  (0). 

As  if  goods  be  fold  and  delivered  to  A.  who  dies,  not  having 
paid  for  them,  and  leaves  B.  his  executor,  the  vendor  may  main- 
tain an  action  of  ajfumpjtt  againft  the  executor  for  the  amount  of 
the  goods  fo  fold  (p). 

So,  it  hath  been  refolved,  that  there  is  no  difference  between  a 
promife  to  pay  a  debt  certain,  and  a  promife  to  do  a  collateral  act, 
which  is  uncertain,  and  refts  only  in  damages ;  for  wherever  the 
tcftator  himfelf  would  have  been  liable  to  an  action,  his  executor 
or  admiuiftrator  (hall  be  liable  alfo  ;  except,  indeed,  upon  fuch 
contracts  or  agreements  which  require  fomething  to  be  performed 
by  the  teftator  in  perfon,  becaufe  in  fuch  cafe  the  executor  cannot 
perform  it(y). 

If  therefore  a  man  promifes  another,  that  in  consideration  that 
he  will  marry  his  daughter,  to  give  him  as  much  as  he  hath  given 
or  fhould  give  with  any  of  his  other  daughters,  if  after  he  gives 
inch  a  fum  with  another  of  his  daughters  and  dies,  an  action  upon 
this  ajfumpfit  lies  againft  the  adminiftrator,  notwithstanding  it  be 
collateral  (r). 

So,  if  A.  buys  goods  of  J?.,  and  becaufe  li.  diftruftsthe  payment 
of  A.,  J.  S.  promifes  that  if  A.  does  not  pay  him  at  fuch  a  day, 
he  himfelf  will  pay  it  3   J.  S.  dies,  and  the  money  is  not  paid  at 

(0)    B.ic    /.'I.  tit.  Extcutors  and  Auminiftrators,  P.  Convp.  375. 
(p)   PI.  Com.  182.  1  Sid.  141  Keb.  585.  Lev.  20c,  201. 
(q)    Cro.   Jac   404.  4 1 7.  57  l.     Jon.  16.    Palm.  \i<).     Cro.  J  fie    6/)?. 
I  Rol,  Rip  "26*,  4^3-    3  Bul/r.  235.  h  (r)   1  RoL  Air.  14.//.  3. 
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the  day,  the  executors  of  J.  S.  may  be  charged  in  an  action  upon 
this  promise,  though  it  be  collateral,  (s) 

So,  in  an  ac^on  upon  the  cafe  (/)  againft  an  executor,  if  the 
plaintiff  declare,  that  whereas  he  had  fued  an  action  againft  E. 
the  defendant's  leftator,  whereupon  B.,  in  confideration  that  the 
plaintiff  would  forbear  to  profecute  the  faid  writ  further  againft 
him,  promifed  to  pay  50/.  to  the  plaintiff;  the  action  lies  againft 
the  executor  upon  this  promife,  becaufe  fuch  promife  is  not  col-* 
lateral,  for  that  an  action  of  debt  would  have  lain  againft  the  tefta- 
tor  upon  this  promife. 

So,  in  cafe  againft  an  executor,  («)  the  declaration  was  of  a  pro- 
mife by  teftator  to  deliver  certain  goods  in  his  poffeffion  to  the 
plaintiff  upon  requeft.  It  was  objected  that,  the  teftator's  pro- 
mife was,  that  himfelf  would  deliver  the  goods,  and  not  that  his 
executor  fliould,  and  that  he  would  do  it  on  requeft ;  but  no  re- 
queft appears  to  have  been  made  to  the  teftator.  But  per  Roll. 
Ch.  J.  an  executor  may  be  charged  on  a  collateral  promife,  if  there 
was  a  breach  of  it  in  the  teftator's  lifetime,  and  the  requeft  here 
is  good  and  goes  to  all. 

3.  Of  an  Executor's  Liability  fcr  Funeral  Expences. 

An  executor  is  not  liable  to  pay  for  funeral  expences,  unlefs  he 
I  rrfonally  contrails  with  the  undertaker;  becaufe  this  is  a  charge 
which  would  make  him  liable  de  bonis  propriis.  (x)  </£<**■/,  *  '  /&-'     r 

4.   Of  a  Prcmife  by  an  Executor  to  pay  the  Debt,  &c. 

of  bis  Teflator. 

> 

If  an  executor  or  adminiftrator  for  a  good  confideration  promife 
to  pay  the  debt  of  his  teftator  or  inteftate,  lie  is  liable  de  bonis  pro- 
priis. (j) 

Thus,  (2)  if  A.  (to  whom  the  teftator  was  indebted)  comes  to 
the  executor,  and  fays  that  he  intends  to  fue  him  for  the  debt  -? 

(x)   1  Rrf.alr.  14.//.  6.  (/)  Ibid  pin.  Hob.  216. 

\u)   Sty.  158.  \x)    Holt.  309. 

(y)  la  what  cafes  the  promife  of  an  executor  to  pay  the  dtbt  of  his 
teftator  muft  be  in  writing  by  virtue  of  the  ftatute  of  frauds.  \  ide  ante 
Vol  1.  Part  I.  ch.  4./  I. 

(n)  I  Rcl.  abr.  24. />/.  33.  9  Co.  94.  1  Dan.  air.  53.  Buffet  2  Bidjlr. 
278.  3  Leon  67.  1  V«nt.  152. 

Vol.  I.  Mm  upon 
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upon  which  the  executor  promifes  in  confideration  that  the  plain- 
tiffwill  forbear  him  for  a  readable  time  he  will  pay  him,  and 
A.  forbears  to  fue  him  for  a  reasonable  time  ;  thir.  is  a  good  confi- 
deration  to  charg  :  I  ,  r.  fendant  in  an  action  upon  the  cafe, 
out  of  his  own  eflate  without  affets  ;  for  by  this  promife  it  is  in- 
tended as  well  to  forbear  to  fue  the  executor,  as  to  forbear  the 
debt,  and  a  forbearance  of  fuit  is  a  good  eonlidtrjtion  without 
affets  at  the  time  of  the  prom;: 

So,  if  a  man  makes  a  contract  with  J.  S.  and  dies  inteftate, 
and  his  adminiftrator,  in  confideration  of  forbearance,  &c.  pro- 
mifes to  pay,  &c.  this  is  a  good  confideration,  though  the  admi- 
nistrator was  not  chargeable  upon  this  contract  at  common  law, 
for  he  was  chargeable  in  confeience.  (a) 

So,  where  a  furety  paid  a  fum  of  money  for  his  principal,  and 
after  the  death  of  the  principal  his  executor  promifed  the  furety, 
that  if  he  would  forbear  to  fue  for  fuch  a  time,  lie  would  pay  the 
money.  It  was  moved  in  arreft  of  judgment,  that  this  conjiciera- 
tion  was  void  :  but  per  Curiatri,  the  action  well  lies  againft  the  ex- 
ecutor, becaufe  he  was  liable  in  equity,  (b) 

So,  where  a  perfon  being  executor,  in  confideration  the  plaintilT 
would  account  with  him,  promifed  to  pay  the  plaintiff  what 
fhould  be  found  owing  to  him  from  the  teltator  :  it  ig  faid,  (c) 
that  this  was  held  a  good  conhdetation,  though  the  executor  had 
no  affets  becaufe  there  was  an  act  done,  viz.  accounting  at  the 
executor's  requeft. 

But  in  the  cafe  of  Secar  v.  Atkinfon  adminiftratrix  of  Atkinfon,  (d) 
which  was  an  action  of  ajfumpft ;  and  the  declaration  confifted 
of  four  counts.  The  firft  for  goods  fold  and  delivered  to  the  in- 
teftate;  fecond,  quantum  valebant ;  third,  money  paid  to  the  ufe 
of  the  inteftate ;  fourth,  that  the  pla'mtijf  accounted  with  the 
defendant  as  admit  liflr  at  rix,  as  aforefaid,  of  and  concerning  divers  fuws 
of  money,  $SV.  owing  from  the  intefiate  to  the  plaintiff,  and  upon  that 
account  the  inteftate  was  found  in  arrear  and  indebted  to  the 
plaintiff,   &c.  and   being  fo  found  in  arrear  and  indebted  (lie,  the 

(a)  i  Rvl  air.  28  ph  56.  Mo.  702.  PL  977.  Cro.  Jac.  47-  Vthr.  $$. 
But  fee  Cro  Elvz..  h'04.  For  more  concerning  promifes  by  executors  m 
eonfideration  of  forbearance,  vide  Pott  Vol.  2.  Part  III.  chap.  14. 

(b)  Scott  v.  Stevens,  Sid.  89.  Lev.  71. 

(c)  Vide  Hawes  v  Smith  2  Lev.  \zz.  1  Ventr.  263.  S.  C.  See  alfa 
Freeman  464.  pi.  6$$.  3  Keh.  356,  417.   Net.  8.  II,  Cro.  Car.  70.  Sed 

.  next  eafe.  (d)   1  H.  Bi  \02. 
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fa  id  defendant  as  adinir.ijlratrix  as  aforefaid,  in  confederation  thereof 
pro  mi  fed,  Zzfc- 

To  this  declaration  it  was  objected  that  there  was  a  misjoind  r 
of  action  ;  for  that  the  judgment  on  the  three  firft  counts,  would 
be  de  bonis  tefatoris,  and  on  the  latter,  de  bonis  prcpriis,  becaufe  in 
the  lad;  count  the  defendant  is  charged  in  her  own  right.     And  in 
fupport  of  this  objection  was  cited  the  cafe  of  Howes  v.  Smith. 
But  the  court  overruled  the  objection;  and  Heath,],  delivered  the 
opinion  of  the  court  as  follows*.    "  This  is  an  action  brought 
ngainlt  an  adminiltratrix  for  a  debt  due  from  the  inteftate.     And 
unquedionably,  if  the  judgment  were  to  be,  as  it  has  been  con- 
tended, in  one  inftance  de  bonis  tejiatoris,  and  in  the  other,  de  bonis 
propriis,  the  declaration  would  be  bad,  but  we  are  of  opinion,  that 
the  objection  is  not  founded  in  truth,  and  that  the  defendant  is 
charged   as   administratrix   on   all    the    counts.      The  authority 
which  was  chiefly  relied  on,  was  an  anonymous  cafe,  in  Ventris, 
more  correctly  reported  in  2  Levinz,   by  the  name  of  Halves  v. 
Smith ,  which  was  a  writ  of  error,   on   an   action  in   this  court 
againft  an  executor,  in  which  the  plaintiff  declared  on  an  account 
dated  at  the  requeft  of  the  defendant :  the  judgment  was  for  the 
plaintiff,  de  bonis  prcpriis ;  and  on  error  brought,   this  judgment 
was  affirmed  in  the  Kings  Bench,  it  being  holden  not  to  be  error, 
becaufe  thfyplaintiff  was  not  bound  to  account  with  the  executor, 
and  yet  did  account  at  the  requeft  of  the   executor ;  therefore  a 
good  confuleration  was  raifed.    But  it  is  very  difficult  to  reconcile 
that  cafe  with  any  true  principle  of  law.    The  plaintiff   .  as  bound 
in  equity  and  confeience  to  account,  the  defendant  might  have  had 
a  writ  of  account  againft  him,  by  the  ftatute  of  31  Ed.  3.  as  ap- 
pears from  Lord  Cole's  commentary  on  the  ftatute  of  Weftminfter 
the  fecond.     It  is  alfo  faid  in  the  cafe  of  Halves  v.  Smith]   that 
the  promife  was  in  con fi deration  of  forbearance  to  fue  ;  but  fo  far 
is  it  from  being  like  forbearance  to  fue,  that  the  defendant  defires 
to  account,  and  facilitates  the  bringing  a  fuit,  by  afcertaining  the 
fum  due.     It  was  alfo   faid  that  the  plaintiff  did  not  account  at 
the  requeft  of  the  defendant,  and  fo  there  was  no  cc.  ion  for 

the  promife;  but  it  is  exprefsly  ftated  that  they  accounted   t 
ther,  and  that  the  defendant  promifed  as  adminiftratrix.      1  his  is 
the  common  mode  of  declaring  againft  executors  and   adrninii 
tors,  to  fave  the  ftatute  of  limitations ;  but  if  it  were  to  be  Qon- 
fidered  as  making  them  perfonally  liable,  I  do  not  know  who 
would  ever  take  out  adminiftration." 

M  m  2  So, 
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So,  if  an  executor  without  any  confideration,  promifes  to  pay 
the  debt  of  his  teftator,  when  he  has  no  aflets,  fuch  promife  is 
nudum  paF:umy  ex  quo  non  oritur  aclk. 

Thus  in  the  cafe  of  Rann  and  another,  executors  of  Alary 
Hughes  v.  Ifabella  Hughes  adminiftratrix  of  John  Hughes  in  error :  (e) 
The  declaration  ftated  that  on  the  I  ith  of  June  i  764  divers  dis- 
putes had  arifen  between  the  plaintiff's  teftator,  and  the  defend- 
ant's inteftate  which  they  referred  to  arbitration  ;  that  the  arbi- 
trator awarded  that  the  defendant's  inteftate,  Should  pay  to  the 
plaintiff's  teftator  839/.  That  the  defendant's  inteftate  afterwards 
died  poffeffed  of  effects  fufficient  to  pay  that  fum  •,  that  adminif- 
tration  was  granted  to  the  defendant  ;  that  Mary  Hughes  died, 
having  appointed  the  plaintiffs  her  executors-,  that  at  the  time  of 
her  death  the  faid  fum  of  983/.  was  unpaid,  "  by  reafon  of  which 
premifes  the  defendant  as  adminiftratrix  became  liable  to  pay  to 
the  plaintiffs  as  executors  the  faid  fum,  and  being  fo  liable,  fhe  in 
confideration  thereof  undertook  and  promifed  to  pay,"  &c.  Oh 
this  declaration  a  verdict  was  found  for  the  plaintiff,  and  a  genera! 
judgment  was  entered  in  the  King's  Bench  again  ft  the  defendant 
be  bonis  propriis.  This  judgment,  however,  was  reverfed  in  the 
Exchequer  Chamber ;  and  a  writ  of  error  was  afterwards  brought 
in  the  Houfe  of  Lords  ;  where  after  argument  the  following  ques- 
tion was  propofed  to  the  judges  by  the  Lord  Chancellor,  "  Whe- 
ther fufficient  matter  appeared  upon  the  declaration  to  warrant  after 
verdict  the  judgment  againft  the  defendant  in  error  in  her  perfonal 
capacity  "  upon  which  the  Lord  Chief  Baron  Skynner,  delivered 
the  opinion  of  the  Judges  to  this  effect. — It  is  undoubtedly  true 
that  every  man  is  by  the  law  of  nature  bound  to  fulfil  his  engage- 
ments.  It  is  equally  true  that  the  law  of  this  country  fupplies  no 
means  nor  affords  any  remedy,  to  compel  the  performance  of  an 
agreement  made  without  fufficient  confideration;  fuch  agreements 
nudum  patlum  ex  quo  non  oritur  f  actio ;  and  whatfoever  may  be  the 
fenfe  of  this  maxim  in  the  civil  law,  it  is  in  the  laft  mentioned  fenfe 
onlv  that  it  is  to  be  underftood  in  our  law.  The  declaration  ftates 
that  the  defendant  being  indebted  as  adminiftratrix  promifed  to 
pay  when  requefted,  and  the  judgment  is  againft  the  defendant 
generally.  The  being  indebted  is  of  itfelf  a  Sufficient  confidera. 
tion  to  ground  a  promife,  but  the  promife  muft  be  co-extenfive 
with  the  confideration  unlefs  fome  particular  confideration  of  fact 
can  be  found  here  to  warrant  the  extenfion  of  it  againft  the  de- 

(e)  7  Term  Rep.  350.  n.  a.    See  alfo  3  Lent.  6/. 

fendant 


Chap.  XL]       Of  Executors  and  Admhujlratoru  533 

fendar.t  in  her  own  capacity.  If  a  porfon  indebted  in  one  right  in 
confideration  of  forbearance  for  a  particular  time  promife  to  pay 
in  another  right,  this  convenience  will  he  (efficient  confnleration 
to  warrant  an  action  againft  him  or  her  in  the  latter  ri^ht  :  but 
here  no  fuificient  confideration  occurs  to  fupport  this  demand 
again  ft  her  in  her  perfonal  capacity  ;  for  (he  derives  no  advantage 
or  convenience  from  the  promifc  here  made.  For  if  I  promife  ge- 
nerally to  pay  upon  rcqueft  what  I  was  liable  to  pay  upon  r-queft 
in  another  right,  I  derive  no  advantage  or  convenience  from  this 
promife,  and  therefore  there  is  not  fufficient  confideration  for  it. 
But  it  is  faid  that  if  this  promife  is  in  writing,  that  takes  away  the 
neceffity  of  a  confideration  and  obviates  the  objection  of  nudum 
pactum  for  that  cannot  be  where  the  promife  is  put  in  writing  ; 
and  that  after  verdict,  if  it  were  neceflary  to  fupport  the  promife 
that  it  fhould  be  in  writing,  it  will  after  verdict  be  prefumed  that 
it  was  in  writing  :  and  this  laft  is  certainly  true  ;  but  that  there 
cannot  be  nudum  pactum  in  writing,  whatever  may  be  the  rule  of 
the  civil  law,  there  is  certainly  none  fuch  in  the  law  of  England. 
His  lordfhip  concluded  by  faying,  "  that  all  his  brothers  concurred 
•with  him,  that  in  this  cafe  there  was  not  a  fuificient  confideration 
to  fupport  this  demand  as  a  perfonal  demand  againft  the  defendant, 
and  tlut  its  being  now  fwppofed  to  have  been  in  writing  makes  no 
difference.  The  confequence  of  which  is  that  the  queition  put  to 
us  muft  be  anfwered  in  the  negative." 

The  Houfe  of  Lords  affirmed  the  judgment  of  the  Exchequer 
Chamber. 

So,  if  B.  as  adminiftrator  to  J.  D.  is  indebted  to  A.  in  20/.  and 
upon  this  B.  in  confideration  that  adminiftration  is  granted  to  him 
and  that  he  has  affets  in  his  hands,  affumeSN  and  promifes 
to  pay  the  debt  tarn  cito  ts  any  debt  due  to  the  in  Left  ate 
comes  to  his  hands  to  the  value  of  the  debt,  and  after  fuch  a  debt 
comes  to  his  hands,  yet  no  action  lies  upon  this  promife,  for  here 
is  no  confideration  to  maintain  this  action  by  which  the  adminif- 
trator fhould  be  charged  out  of  his  own  eftate,  for  here  the  con- 
fideration is  not  to  forbear  to  fue,  or  any  other  confideration.  (f) 

So,  in  the  cafe  of  Forth  and  others  v.  Stanton^  (g)  which  was  an 
action  of  ajfumpft,  wherein  the  plaintiffs  declared  that  one  Robert 
Stanton,  the  late  hufband  of  the  defendant,  was  indebted  to  John 
Neve  and  Timothy  Aifopp  in  ioc7.  for  beer  fold  by  them  to  him,  and 
being  fo  indebted,  the  faid  Robert  Stanton  died  ;  after  whole  death 

(/)   1  Rol.  air.  l\pl.  32,  and  fee  I  Ban.  <;z.  (^)    I  Sound.  210. 

M  m  3  the 
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the  defendant  took  into  her  hands,  gcods,  and  chattels  of  the  faid 
Robert  Stanton,  of  the  value  of  ioo/.  and  administered  thofe  goods 
and  chattels,  as  executor  of  the  will  of  the  faid  Robert,  and  that 
afterwards  the  defendant  had  paid  40/.  parcel  'of  the  faid  100/. 
to  the  faid  Neve  and  Alfopp.  And  whereas  the  faid  Neve  and 
Alfopp  afterwards  had  afligned  to  and  appointed  the  plaintiffs  to  re- 
ceive of  the  defendant  60/.  refidue  of  the  faid  100/.  to  the  ufe  of 
the  plaintiffs,  whereof  the  defendant  had  notice  given  to  her: 
whereupon  the  defendant,  in  consideration  that  the  plaintiffs,  at  the 
fpecial  inftance  and  requeft  of  the  defendant  would  accept  the  de- 
fendant to  be  their  debtor  for  the  faid  60/.  undertook  and  promifed 
the  plaintiffs  to  pay  them  the  faid  60/.  And  the  plaintiffs  aver  that 
they  had  accepted  the  faid  defendant  to  be  their  debtor.  And 
they  alfo   declared  upon  an  infimul  computajfet  for  60/.  more. 

It  was  objected  that  the  declaration  was  infufficient,becaufe  there 
is  no  good  consideration  to  found  the  promife  ;  and  it  was  argued 
that  the  defendant  before  the  promife  did  not  owe  any  thing  to 
the  plaintiffs,  but  to  Neve  and  Alfopp  :  and  by  their  aflignment, 
they  did  not  transfer  any  property  or  interefi  in  the  debt,  being 
a  chofe  in  aclion,  but  only  gave  an  authority  ro  the  plaintiffs  to  re  • 
ceive  it,  if  the  defendant  would  pay  it.  But  if  the  defendant  would 
not  pay  it,  the  plaintiffs  could,  bring  any  action  againft  her,  but 
Neve  arid  Alfopp  rnuff.  have  fued  for  it.  It  is  true,  indeed,  that  if 
the  defendant  had  paid  the  60/.  to  the  plaintiffs,  fhe  would  be  dis- 
charged againft  the  faid  Neve  and  Alfopp  ;  but  in  this  cafe  the  de- 
fendant refufed  to  pay;  therefore  Neve  and  Alfopp  ought  to  bring 
the  a&iori  againft  her,  and  not  the  plaintiffs,  who  have  not  any 
intereft  in  the  debt.  And  this  cafe  is  no  more,  than  if  I  promife 
a  ftranger,  to  whom  I  do  not  owe  any  thing,  that  if  he  will  accept 
me  to  be  his  debtor  for  60/.  I  will  pay  it  to  him,  yet  this  is  but  a 
nudum  pactum,  becaufe  I  was  not  indebted  to  him  before.  And 
my  promife  to  pay,  if  the  other  will  receive  it  is  nothing  but  a  mere 
voluntary  promife,  which  does  not  bind  me  at  all.  And  in  the 
prefent  cafe,  if  the  promife  Should  be  good,  the  defendant  would 
be  charged  de  bonis  propr iis,  where  fhe  was  chargeable  to  Neve  and 
Alfopp  only  de  bonis  t  flat  oris ;  and  yet  here  is  no  consideration  at 
all  fo  to  charge  her :  and  of  this  opinion  was  the  whole  court. 
And  judgment  was  given  for  the  defendant. 

So,  in  the  cafe  of  Parker  v.  Bay  lis  and  -wife,  (h)  which  was  an 

(/.>)  2  Bof.  y  Put.  73. 
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action  of  ajptifijft,    wherein    the  plaintiff  declared    again  ft    /,'  m 
Bay/is  and  Marx  his  wife,  the  latter  being  adminiftratrix  of  Eliz. 
Stattard  deceafed :  for  that  whereas  Eliz.   Stattard  died  inteilate 
poffeffed  of  South  Sea  ftock  which  fhe  held  in  truft  for  the  plaintiff, 
and  upon  which  certain  dividends  were  due$  in  ■  that 

the  plaintiff  at  'nis  own  expence  would  procure  adminiftration  to  be 
granted  to  Ma> y  Baylis  as  the  next  of  kin  to  Eliz.    Stattard, 
would  furniili  evidence  to  enable  the  ■     I  nts  to  receive  the  di- 

vidends, the  faid  William  Bay  lis  and  Alary  his  wife   fh  ad- 

miniftratrix, as  aforefaid,  promifed  to  p  ly  ever  to  the  pi  the 

amount  of  the  dividends  when  received. 

The  court  held,  that   the  coi  ion  dated   was  infufficient 

to  fupport  the  promife,  and  that  the  dividends  never  made  part  of 
the  inte  date's  eftate. 

Lord  Eldon,  Ch.  J.  faid,  <f  The  facts  of  this  cafe  are,  that  the 
plaintiff  being  entitled  to  a  certain  fum  of  3  per  cent.  South  Sea 
annuities  (landing  in  the  name  of  Elizabeth  Stattards  and  alio  to 
the  dividends  which  had  accrued  during  her  life,  was  defirous  of 
obtaining  poffcffion  of  them  through  the  medium  of  an  adminiftra- 
tion. The  confideration  for  the  promife  Rated  in  the  declaration 
is,  that  the  plaintiff  undertook  to  procure  adminiftration  to 
Mary  Baylis  as  next  of  kin,  at  his  own  expence,  and  alfo  to  pro- 
cure evidence  by  which  file  fliould  be  enabled  to  receive  the  divi- 
dends. "  But  this  affords  no  confideration  for  the  promife. 
Though  Mary  Baylis  was  next  of  kin,  it  does  not  appear  that  fhe 
was  to  derive  any  peculiar  benefit  from  taking  out  adminiftration, 
and  if  the  plaintiff  was  defirous  of  placing  fome  perfou  between 
himfelf  and  the  South  Sea  Company  it  is  very  obvious  that  he  ought 
to  pay  all  the  expences  attending  that  tranfaction.  Whatever 
dividends  had  been  received  by  the  inteilate  in  her  life-time  were 
part  of  the  general  funds;  and  with  relpect  to  them  the  plaintiff 
is  entitled  to  demand  payment  out  of  the  affets,  either  as  a  fpecialty 
or  fimple  contract  creditor,  according  as  he  may  be  poffeffed  of 
fecurity  or  not.  But  the  prefent  action  feeks  a  judgment  de  b 
intejlaii)  on  the  receipt  of  a  fum  of  money  by  the  defendants  after 
the  death  of  the  inteilate.  The  queftion  is,  whether  Mary  Baylis% 
who  appears  on  this  record  rather  in  the  character  of  truftee  than 
iri  any  other  character,  (for  the  llock  is  not  affets,)  has  fo  much 
relation  to  the  inteftate  that  her  perfonal  act  of  receiving  this 
money  though  as  a  truftee,  fhall  give  a  general  remedy  to  the 
ceJJuy  que  trujl  againft  all  the  affets  of   the  inteftate  in  com;. 
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with  the  fimple  contract  and  fpecialty  creditors  ?  Not  doubting 
that  the  plaintiff  has  abundance  of  remedies,  I  am  of  opinion  that 
he  is  not  entitled  to  charge  the  afTets  of  the  inteftate  with  a  de- 
mand founded  on  the  receipt  of  that  which  never  was  a  part  of 
the  inteftate's  eftate." 

Heath,  J.  alfo  faid,  "  It  feems  admitted,  that  judgment  mud  be 
given  de  bonis  intejlati  in  this  cafe  in  the  firft  in  fiance.  But  there 
has  been  no  default  on  the  part  of  the  inteftate.  The  receipt  of 
dividends  after  the  death  of  the  inteftate  is  the  caufe  of  adtion ; 
and  the  promife  of  Mary  Baylis  is  in  confequence  of  that  receipt. 
This  promife  will  not  bind  her  hufband.  And  as  the  money  never 
was  affets  for  payment  of  debts,  nonpayment  in  this  cafe  cannot 
bind  the  eftate  of  the  deceafed." 

So,  a  fubmiffion  to  arbitration  by  an  adminiftrator  is  not  an 
admiffion  of  affets;  and  if  a  fum  of  money  is  awarded  to  be  due 
from  the  inteftate,  without  faying  by  whom  it  fhall  be  paid,  the 
adminiftrator  is  not  perfonally  liable  de  bonis  propriiSy  but  only  de 
bonis  tejlatoris.  (z) 

So, 'a  power  of  attorney  given  by  an  executrix  to  aft  for  her  as 
executrix,  does  not  authorife  the  accepting  of  bills  of  exchange  to 
charge  her  in  her  own  right,  for  debts  due  from  her  teftator. 

Thus,  in  the  cafe  of  Gardner  v.  Baillie,  (k)  which  was  an  ac? 
tion  of  ajfumpftt  on  a  bill  of  exchange,  drawn  by  the  plaintiff  on 
the  4th  of  September  179  j,  for  793/-  7-f.  ^d.  on  the  defendant,  by 
the  name  and  defcription  of  Mrs.  C.  Baillic  executrix  of  jf.  B.^ 
accepted  by  E.  Thornton  for,  and  on  behalf  of  the  defendant,  it  being 
averred  that  Thornton  was  duly  authorifed  to  accept  the  fame  on  the 
defendant's  account.  At  the  trial  before  Lord  Kenyan,  Ch.  J.  it  was 
proved,  on  behalf  of  the  plaintiff,  that  Thornton,  who  afted  under  a 
letter  of  attorney  from  the  defendant  accepted  the  bill  in  queftion, 
which  was  drawn  and  accepted  for  a  debt  due  to  the  plaintiff  fron> 
the  defendant's  teftator,  and  evidence  was  offered  to  prove  that  the 
defendant  had  paid  other  bills  drawn  on  her  by  other  creditors  of 
J.  Baillie,  and  accepted  on  her  account  by  Thornton,  who  on  thofe 
pecafions  alfo  acted  under  this  power  of  attorney;  but  Lord  Kenyan 
thought  the  evidence  inadmiffible.  A  verdi6t  however  was  taken 
fpr  the  plaintiff?  fcr  the  amount  of  the  bill,  with  liberty  for  the 

(i)  Pearfon  v.  Henry,  r  Term  Rep.  6.  Sed  vide  Barry  v.  Rufh, 
poll  538.  (&)   6  Term  Rep.  591. 
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defendant  to  move  to  fet  it  afide  and  to  enter  up  a  nonfuit,  if  the 
court  of  Kings  Bench  fhould  be  of  opinion  that  the  plaintiff  ought 
not  to  recover. 

The  principal  queftion  in  the  caufe  was,  whether  Thornton  had 
power  under  this  letter  of  attorney  to  accept  bills  of  exchange  for 
the  defendant ;  becaufe,  if  he  had,  the  verdidl  was  right.  By 
the  letter,  after  reciting  that  the  defendant  had  been  appointed 
executrix  of  J  Baillie  who  was  entitled  to  considerable  funis  of 
money  on  mortgage,  bonds,  bills,  notes,  unfettled  accounts,  &c. 
the  defendant  appointed  Thornton  her  attorney,  as  executrix,  tonfk, 
demand^  fue  for  and  receive  all  fums,  &c.  "  which  at  the  time  of 
J.  I?.'s  death  were  due  to  him  and  which  were  then  due  to  her  as 
executrix  i"  in  her  name  as  executrix,  toadjujl  and  fettle  all  accounts, 
differences,  Wc  whereinjbe,  as  executrix,  was  interefed;  to  fubmit  the 
fame  to  arbitration  (if  neceffary,)  and  for  that  pur pfe  in  her  name  as 
executrix  to  execute  any  bond,  tSc.  to  execute  for  her  and  in  her 
name,  as  executrix,  affignmenis  of  mortgages,  receipts,  releafes, 
&c.  for  Her,  and  in  her  name,  as  executrix,  and  agreeably  to  the 
due  courfe  and  order  of  law  to  pay  all  debts,  &c.  due  from  her  as 
executrix,  whether  on  mortgage,  bond,  bill,  note,  or  oiherwife  ; 
and  generally  for  her,  as  executrix,  to  do  all  fuch  farther  acts  for 
receiving  debts  and  difcharging  the  powers  given  by  the  letter  of 
attorney;  and  giving  full  power  to  do  and  aft  "  touching  and  con. 
cerning  all  or  any  of  the  [aid  premifes  as  effectually  to  all  intents,  con- 
Jlruclions,  and  purpofes  ivhatfoever,  asfhe  as  executrix  could,  £sV." 

A  motion  was  accordingly  made  to  fet  afide  the  verdict  and  en- 
ter a  nonfuit ;  but  the  counfel  for  the  plaintiff  contended  that  as 
Thornton  was  exprefsly  authorifed  to  receive  and  pay  all  fums  due 
to  and  from  the  defendant,  to  refer  any  matters  in  difpute  be- 
tween her  and  any  other  perfon  to  arbitration,  and  generally  to  do 
all  further  and  other  lawful  and  reafonable  acts  as  to  him  fhould 
feem  proper,  he  had  power  to  bind  the  defendant  by  accepting 
the  bill  in  queftion  on  her  account,  it  being  for  a  legal  debt  due 
from  her  as  executrix. 

For  the  defendant  it  was  argued  that  the  accepting  of  this  bill 
by  Thornton  was  an  excefs  of  authority  not  warranted  by  the  power, 
becaufe  it  would  charge  her  in  her  own  right,  whereas  the  letter 
of  attorney  only  authorifed  Thornton  to  bind  her  as  executrix,  the 
letter  being  cautioufly  drawn  with  that  view. 

The  court  faid  that  though  they  had  no  doubt  about  the  cafe, 
yet  as  there  was  a  fimilar  caufe. (faid  to  be)  depending  in  the  court 
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of  Common  Pleas  {!)  on  the  ccnftruction  of  the  fame  letter  of  attor- 
ney, if  would  be  proper  not  to  decide  this  cafe  until  they  had  had 
an  opportunity  of  conferring  with  the  judges  of  th.it  court  on  the 
fubjecr. 

On  a  fubfequent  day  Lord  Kenyan  Ch  J.  faid,  "  -ihere  was  no 
reafon  why  the  court  fhould  any  longer  fufpend  their  judgment  in 
this  cafe,  as  they  were  all  clearly  of  opinion  that  Thornton  had 
no  authority  to  bind  the  defendant  by  accepting  the  bill  of  ex- 
change on  her  account,  and  confequently  that  the  action  could  not 
be  maintained.  That  they  had  confulted  with  the  judges  of  the 
eourt  of  Common  Pleas,  who  authorifed  him  to  fay  that  they  con- 
curred in  this  opinion  refpedting  the  conftru£Uon  of  the  letter  of 
attorney,  but  that  there  were  other  circumftances  in  that  cafe.  y 
The  rule  for  a  nonfuit  was  made  abfolute  accordingly. 

The  cafe  alluded  to  by  the  court  of  King's  Bench  is  Howard  \. 
Baill'u,  {in)  in  which  it  was  decided,  that  if  a  perfon,  afiing  for  an 
executor  under  a  power  of  attorney,  thereby  authorizing  him  to 
tranfacl:  the  affairs  of  the  teftator  in  the  name  of  the  executor,  as 
executor,  and  to  pay,  difcharge  and  fatisfy  all  dehes  due  from  the 
teftator,  accepts  a  bill  of  exchange,  in  the  name  of  the  executor, 
for  the  amount  of  a  debt  due  to  a  creditor  from  the  teftator,  and 
the  executor  afterwards  admits  that  the  bill  fo  accepted  isfor, a. 
juftdebt,  and  that  it  ought  to  be  paid,  the  executor  is  perfonally 
liable  de  bonis  propriis. 

So,  if  an  executor  bind  himfelf  by  a  perfonal  engagement  to 
perform  an  award,  or  if  the  fubmifhon  to  arbitration  be  a  reference 
not  only  of  the  caufe  of  action,  but  alio  of  the  que  (lion  whether 
he  has  or  has  not  afTets,  and  the  arbitrator  award  the  executor  to 
pay  the  amount  of  the  piaintiiF':;  demand,  it  is  equivalent  to  de- 
termining, as  between  the  parties,  that  the  executor  had  afTets  to 
pay  the  debt :  and  the  executor  is  concluded  by  the  award  ;  al- 
though it  will  not  operate  as  an  admiffion  in  any  other  fuit:  and 
he  may  be  attached  for  nonpayment,  (n) 

5.  Of  a  Debtor  making  hh  Creditor  Executor  ;  et  vice  verfa. 

If  a  debtor  appoint  his  creditor  his  executor,  the  latter  is  al- 
lowed to  retain  his  debt  in  preference  to  all  other  creditors  of  an 
equal  degree.  (0) 

(/)   Kovvaid  v.  Baillie,  the  following  cafe. 

(«i)    2  H.  Bl.  618.  [n)    Barry  v.  Ruft,  I  Term  Rep    69 1. 

' :)    Wentw  Off.  Executors  91.  Toller's  Law  of Executors,  Book  III.  cap.  3. 

So, 
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So,  if  a  debtor  make  Lis  creditor  and  another  perfon  executors, 
and  the  creditor  neither  proves  the:  will  nor  acts  as  executor,  lie 
may  maintain  an  action  againft  the  other  for  his  demand  on  the 
teftator. 

Thus,  in  the  cafe  of  A.  and  J.  RawHnfon  v.  Shav.t  executor  of 
Waodboufe,  (p)  which  was  an  a&ion  of  ajfumpft  •,  and  the  eight 
firit  counts  in  the  declaration  were  on  promifes  made  by  the  tef- 
tator ;  the  laft  count  was  on  a  promife  by  the  defendant  as  execu- 
tor. To  the  firft  eight  counts  the  defendant  pleaded  that  Wood- 
houft,  the  teftator,  in  his  lifetime,  (to  wit,)  on,  &c.  duly  made  and 
pubiiihed  his  laft  will  and  tcftament  in  writing,  and  thereof  con- 
ftituted  and  appointed  the  defendant  and  J.  RawHnfon,  and  three 
other  J  joint  executors;  and  foon  afterwards  died  without 

altering  or  revoking  it.  And  as  to  the  laft  count,  that  that  pro- 
mife and  undei  ig  (if  fuch  were  made)  was  made  by  the  de- 
fendant toge  her  with  the  faid  J.  Raw/info;/,  and  thofe  three  per- 
fbns,  and  vol  by  the  defendant  alone.  The  plaintiffs  by  their  re- 
plication f.iid  that  J.  RawHnfon  never  proved  the  will  of  Wood- 
hctife,  nor  took  upon  himfelf  the  burthen  of  the  execution  thereof, 
nor  in  any  manner  whatsoever  ever  accepted  of  the  fuppofed  ap- 
pointment of  him  the  faid  J.  RawHnfon  to  be  an  executor  of  the 
faid  will,  nor  ever  adrniniftered  any  goods  or  chattels  which  were 
of  the  faid  Woodhcifc  deceafed  at  the  time  of  his  death,  as  executor 
of  the  laft  will  and  teilament  of  the  faid  Woodhoufe.  And  as  to 
the  other  plea  they  replied  that  the  promife  in  the  laft  count  was 
not  made  by  the  defendant  together  with  J.  RawHnfon  t  and  the 
other  three  perfons  as  in  the  plea  alledged. 

To  the  replication  to  the  firft  plea  there  was  a  general  demurrer, 
and  joinder  in  demurrer. 

In  fupport  of  the  demurrer  it  was  contended  that  the  nomina- 
tion of  the  plaintiff  as  executor  in  the  will  of  Wcodhoufe  the  tefta- 
tor operated  as  a  fufpenfion  of  his  legal  remedy,  as  he  had  not  ac- 
tually renounced,  though  not  to  an  extinguifhment  of  the  debt, 
or  even  to  a  fufpenfion  of  his  remedy  in  a  court  of  Equity.  If 
fo,  the  plea  is  a  bar  to  the  action,  and  the  fact  difclofed  by  the  re- 
plication does  not  vary  the  cafe.  All  the  legal  parties  to  a  con- 
tract muft  by  law  fue  and  be  fued,  which  is  fufficiently  proved  by 
the  ufual  plea  in  abatement  where  any  of  the  parties  are  omitted 

{p)  3  Term  Rep.  557. 
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to  be  named;  and  though  this  rule  has  fome  exceptions  with  regard 
to  defendants,  it  is  univerfal  as  to  plaintiffs.    Now  here,  the  plain- 
tiff  not  having  renounced,  muft  in  a  court  of  law  be  eonfnlercd  as 
having  all  the  legal  qualities  of  executor  (till   attached   to  him, 
and  therefore  cannot   fue  the   defendant   in  his  character  of  co- 
executor  :  for  one  executor  cannot  fue  his  co  executor,   the  for- 
mer being  fuppofed  in  contemplation  of  law  to  be  equally  in  pof- 
feflion  as  joint  tenant  of  all  the  teftator's  affets,  Went.  Off.  of  Exe- 
cutors too,  out  of  which  he  may  pay  himfelf  :  and  the  effetl  of  a 
judgment  againfl   an  executor  is  rather  to  attach  on  the  property 
of  the  teftator  than  on  the  perfon  of  the  defendant.  In  Co.  Litt.  264. 
b.  it  is  faid  that  if  the  ob^gor  make  his  obligee  his  executor,  this 
is  a  releafe  in  law  of  the  a£lion.    But  the  duty  remains  for  which 
the    executor  may    retain.      Wankford  v.    Wanhfordt    Salk.   299. 
Fryer  v.  Gildridge,  Hob.   10.  and  2  Show.  401,  where  it  is  added 
that  the  debt  is  not  extinguifhed,  but  only  fuperfeded,  as   to   the 
executor.     Ploivden  184,  5.  gives  the  reafon  why  the  a£tion  is 
gone,  becaufe  in  judgment  of  law  the  plaintiff  is  fatisfied  before; 
for  if  the  executor  has  as  much  goods  in  his  hands  as   his  own 
debt  amounts  to,  the  property  in  thefe  goods  is  altered  and  vetted 
in  himfelf,  that  is,  he  has  them  as  his  own  goods  in  fatibfaction 
of  his  debt,  and  not  as  executor.  If  the  cafe  of  Dorchrfcr  v.  Webb^ 
Sir  W.  Jones  345.  be  cited  on  the  other  fide,  it  is  diftinguifhable 
from  the  prefent ;  for  that  cafe  only  fhews  that  W£re  the  obligee 
had  been  made  co-executor  with  another,  and  had  renounced,  the 
executor  of  the  obligee  might  fue  the  furviving  executor.    It  is  in- 
deed given  as  a  reafon  in  that  cafe,  that  when  an   obligor  makes 
the  obligee  and  another  his  executors  j  and  the  obligee  refufes-the 
debt  is  neither  releafed  nor  difcharged,  and  the  obligee  may  fue 
the  afTets  ;  but  that  was  an  obiter  dictum  not  neceffary  for  the 
decifion  of  the  cafe  before  the  court :  and  there  too   it  muft  be 
taken  that  he  had   legally  renounced  ;  and  by  the   death  of  the 
obligee  the  period  of  fufpenfion  had  ceafed,  and  the  whole  of  the 
property  had  gone  into  another  channel,  namely  into  the  hands  of 
the  furviving  executor.     But  here  the  plaintiff  has  not  legally  re- 
nounced. 

The  counfel  for  the  plaintiff  was  flopped  by  the  court :  and  Lord 
Kenyon,  Ch.  J.  faid,  «  It  is  impoffible  to  entertain  the  lead  doubt 
in  this  cafe.  The  argument  is  that  if  A.  owe  B.  a  fum  of  money 
and  chufe  to  make  him  his  executor,  though  B.  will  not  aft,  his 
legal  remedy  is  extinguifhed.     The  propofition  is  too  monftr^lous 

to 
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to  admit  of  any  argument.  If  indeed  the  creditor  had  accepted  of 
the  executorfliip,  and  acted,  there  might  perhaps  have  been  fome- 
thing  in  it.  But  the  facts  difclofed  by  the  replication  pnfitively 
negative  that  •,  for  it  is  there  averred,  that  he  never  proved  the 
will,  nor  took  upon  himfelf  the  burthen  of  the  execution  thereof, 
nor  in  any  manner  whatfocver  accepted  of  the  fuppofed  appoint- 
ment to  be  an  executor,  nor  ever  adminiltered,  &c.  And  not- 
withltanding  this,hc  is  now  told  that  he  cannot  enforce  the  pay- 
ment of  his  debt  in  a  court  of  law.  I  fhould  have  been  extremely 
forry,  to  have  found  myfelf  bound  by  authorities  to  accede  to  fuch 
a  pofition  :  and  I  am  glad  that  none  are  found  to  warrant  it,  and 
that  there  is  one  direct  authority  againft  it.  There  is  no  pretence 
therefore  for  this  demurrer ;  and  even  if  it  could  have  been  fup- 
ported,  it  would  be  difhoneft  in  the  extreme." 

Buttery  J.  faid  :  "  The  argument  in  fupport  of  this  demurrer  is 
fully  anfwered  by  the  plain  words  of  the  replication.  The  foun- 
dation of  the  argument  is,  that  this  is  an  action  in  refpedt  of  pro- 
perty, and  that  the  plaintiff  has  poffeffion  of  that  property  :  but 
the  replication  pointedly  Hates  that  he  never  proved  the  will,  nor 
in  any  manner  whatever  acted  as  executor,  nor  adminiltered. 
Then  if  he  has  not  the  poflellion  of  the  property  of  the  teftator, 
he  ftands  in  the  fame  fituation  as  any  other  flranger,  and  mav 
equally  fue  the  perfon,  who  has  legal  poffeffion  of  that  property." 
The  Court  accordingly  gave  judgment  for  the  plaintiff. 

But  if  a  creditor  appoint  his  debtor  executor,  fuch  appointment 
fliall  operate  as  a  releafe  and  cxtinguifhment  of  the  debt,  on  the 
principle  that  a  debt  is  merely  a  right  to  recover  the  amount  by 
way  of  action,  and  as  an  executor  cannot  maintain  an  action 
againft  himfelf,  his  appointment  by  the  creditor  to  that  office  dif- 
charges  the  action,  and  confequently  difcharges  the  debt,  [q) 
Thus,  if  the  obligee  of  a  bond  make  the  obligor  executor,  this 
amounts  to  a  releafe  at  law  of  the  debt  :  (>)  if  feveral  obli- 
gors be  bound  jointly  and  feverally,  and  the  obligee  conftitute 
one  of  them  his  executor  it  is  an. extinguishment  of  the  debt,  and 
the  executor  is  incapable  of  fuing  the  other  obligors.  (s)  The 
debt  is  alfo  releafed  where  only   one   of   feveral  executors  is  in* 

(q)    Vide  Tolur's  Executor  348.  Book  3.  ch.  4./.  9.       (r)   8  Co.  136. 
(s)  Went.  Off.  Executort  31.  i I  Fin.  ~Abr.  39*, 

debted 
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debted  to  the  teftator,  for  one  executor  cannot  maintain  an  action 
againft  another;  (/)  and  after  the  death  of  fuch  executor,  the  fur- 
viving  executors  cannot  fue  his  reprefentative  for  the  debt,  (u) 
Nor  is  the  cafe  varied  by  the  executor's  dying  without  having 
proved  the  will,  or  having  adminiftered,  (x)  or  even  by  his  refufal 
to  act  with  Ins  co-executors,  (v)  unlefs  he  formajhyrenounced.  the 
office  in  the  fpiritual  court  •,  fuch  a  renunciation,  indeed,  fliali 
prevent  the  releafe  of  his  debt ;  for  he  could  no  .  more  be 
compelled  to  acctpt  a  releafe  than  a  deed  of  grant,  (s) 

It  is  obferved  (a)  that  in  all  thefe  cafes  the  legal  remedy  is  de- 
ftroyed  by  the  act  of  the  party,  and,  therefore,  is  for  ever  gone; 
but  the  effect  is  different  where  it  is  fufpended  merely  by  the  act 
of  law;  as  if  adminiftration  of  the  effects  of  a  creditor  be 
committed  to  the  debtor,  this  is  only  a  temporary  privation  of  the 
remedy  by  the  legal  operation  of  the  grant :  thus,  if  the  obligor 
of  a  bond  adrhinifter  to  the  obligee  and  die,  a  creditor  of  the 
obligee  having  obtained  a dminift ration  de  bonis  non  may  maintain 
an  action  for  fuch  debt  againft  the  executor  of  the  obligor. 


6.  Of  an  Executor  defon  tort. 

If  a  perfon  without  any  appointment  of  the  teftator  aiTume  the 
office  of  executes,  by  taking  poffeffion  of  the  affets,  paying  debts, 
or  otherwife  ad  mini  tiering  the  effects;  fuch  a  one  is  flyled  an 
executor '  de  jhi  tortt  or  an  executor  of  his  own  wrong,  (b) 

In  the  fecond  refolution  in  Read's  cafe,  (c)  it  is  faid,  that  if  an 
executor  is  made,  and  proves  the  will ;  if  a  (tranger  takes  any  of 
the  goods  of  the  teftator  claiming  them  as  his  own,  he  is  not  exe- 
cutor of  his  own  wrong ;  becaufe  there  is  another  executor  of 
right,  whom  the  creditor  may  charge  ;  but  although  there  be  an 
executor  who  administers,  yet  if  the  ftranger  takes  the  goods,  and 
/  claiming  to  be  executor,  pays  debts,  he  may  for  fuch  exprefs  ad- 
a£l,f  miniftration  be  charged  as  executor  of  his  own  wrong.    And  the 

*  third.refolution  waSj  that  where  the  defendant  takes  the  goods  be- 

*  '        (/)    Went.  Off.  Executors  31.       (u)   lb.  it.  Ph.  Com.  264.  Leon.  320. 

(x)   Salk.  300.  Plo.  Com.   184.  Went.  Off.  Executors  31. 
(y)   Sulk.  30S.  (z)   Ibid  307.  (#)   Toller's  Executor, 

34>i.  and  fee  the  cafes  there  cited. 

(b)   Vide  Toller's  Executor)  Book  I.  ch.  II.  f.  2,  (c)   5  Co*  33.  h. 

fore 
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for<*  the  rightful  executor  hath  taken  upon  him  or  proved  the  will, 
lie  may  be  charged  as  executor  of  his  own  wrong. 

So,  if  A.  the  fervant  of  B.  fell  the  goods  of  C.  an  inteftate,  as 
well  after  his  death,  as  before,  though  by  the  orders  of  C,  and 
pay  the  money  anting  therefrom  into  the  hands  of  B.  :  B.  may  be 
fued'  as  nn  executor  de  fin  tort.  But  what  acts  make  a  perfon 
liable  as  exec  nor  dc  fori  tort  is  matter  of  law  for  the  judge  to  decide  •, 
it  is  only  for  the  jury  to  fay,  whether  the  acts  are   fufiiciently 

red. 
T!  u;,  in  the  cafe  of  i  and  another  v.  Brief  and  Porter,  [d) 

ich  was  an  action  of  ajfumtftt  for  goods  fold  and   delivered 

inft  the  defendants  as  executors  of  W.  Shore.  They  feverally 
pleaded,  1,  the  general  iffue ;  2.  that  they  were  not  executors; 
and,  3.  that  they  had  fully  adminiftered.  At  the  trial  before 
Bttllers  J.  the  plaintiffs  proved  the  delivery  of  the  goods  in  question 
to  W.  Shore,  who  was  a  an.     A  few  days  previous  to  his 

death  the  inteftate  fent  to  Porter,  his  brewer,  defiring  him  to  fend 
a  man  to  take  charge  of  the  cellar,  and  to  draw  the  beer,  who  fent 
Payne  ins  fervant.  Payne  fold  beer  as  well  after  the  intcftate's 
d<  ith  as  before.  The  inteftate  likewife  ordered  Payne  to  fell  foms 
hogs,  which  he  did  after  his  death,  and  paid  into  Porter's  hands 
the  produce  of  them,  and  of  the  beer  which  was  fold  after  the 
death  of  W.  Shore.  On  the  7th  of  December  1780',  administration 
was  granted  to  J.  Shore,  who  afterwards  brought  actions  againft 
thefe  defendants  for  money  had  and  received.  On  the  3d  of  Fe- 
bruary 1787,  Priejl  paid  8/.  and  on  th  10th  of  February -,  Porter  paid 
4  [/.  into  court,  on  thofs  actions.  On  the  3  1  ft  of  January  the  de- 
fendants pleaded  in  this  action,  which  had  been  commenced  on 
23d  of  December  preceding.  Verdict  for  the  plaintiffs.  Eut  a 
rule  was  obtained  calling  on  the  plaintiffs  to  (how  caufe  why 
there*  fliould  not  be  a  new  trial,  on  the  ground  that  there  was  no 
evidence  to  prove  the  defendants  executors  de Jon  tort ;  or  at  molt 
only  flight  evidence  of  facts  done  by  them,  which  ought  to  have 
been  left  to  the  jury  to  confider  with  what  vitw  they  had  acted ; 
and  that  at  all  events  there  was  no  evidence  to  affect  Prief. 

Buffer,  J.,  after  reporting  the  above  facts,  faid,  that  confi- 
dering  Prief,  merely  in  the  light  of  a  fervant,  he  mould  have  been 
defirous  of  obtaining  a  verdict  in  his  favour,  if  that  could  have 

{</)  2  Term  Rep.  97. 
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been  done  confiftently  with  tl)e  evidence  •,  but  in  fact  he  had  paid 
money  into  court,  in, another  action  brought  againft  him  by  the 
adminiftrator,  which  was  decifive  againft  him. 

And  the  court  decided  that  the  defendants  had  made  themfelres 
executors  de  fin  tort ;   and  therefore  difcharged  the  rule. 

Jtjfjhurfti  J.  faid  :  "  It  is  very  clear  upon  the  evidence  that  ths 
money  in  the  hands  of  the  defendants  belonging  to  the  inteftate 
was  not  paid  over  to  the  rightful  adminiftrator  when  this  action 
was  brought ;  and  therefore  they  cannot  juflify  it  under  any  plea. 
Though  they  might  have  excufed  themfelves  by  paying  the  money 
over  before  action  brought,  yet  not  having  done  fo  they  have  made 
themfelves  executors  defon  tort.'" 

Buller,  J.  alfo  faid  :  "  The  plaintiffs,  who  were  creditors  of 
W.  Shore,  find  PrieJI  and  Porter  felling  his  goods,  and  as  they  had 
no  means  of  knowing  whether  they  were  lawful,  or  wrongful  exe- 
cutors, they  looked  upon  them  from  their  acts  in  the  character  of 
rightful  executors.  They  therefore  brought  this  action  againft 
them  as  executors:  they  proved  effects  of  the  inteftate  in  their 
hands  ;  that  they  fold  them  after  the  inteftate's  death,  and  that  at 
the  time  when  this  action  was  brought,  and  even  when  the  de- 
fendants pleaded  in  this  action,  they  had  money  of  the  inteftate 
in  their  hands.  I  cannot  agree  with  the  defendant's  counfel  that 
the  queftion  whether  the  executors  defon  tort  ox  not  is  to  be  left  to 
a  jury  ;  that  is  a  conclufion  of  law  ;  whether  the  defendants  had 
effects  belonging  to  the  inteftate  or  not,  and  whether  they  fold 
them,  were  indeed  qucftions  to  be  left  to  a  jury;  but  when  thofe 
facts  are  eftablifhed,  the  refult  from  them  is  a  queftion  of  law  ; 
and  it  is  clear  from  all  the  cafes,  that**  the  flightelt  circumftance 
will  make  a  man  an  executor  defon  tort.  It  is  faid  in  Dyer  i65.  b. 
that  if  a  man  even  milk  the  cows,  or  take  a  dog  of  the  inteftate, 
that  will  conftitute  him  an  executor  defon  tort.  With  refpetfc  to 
Porter,  it  clearly  appears  from  the  evidence  that  he  meant  to  pay 
himfelf  by  intermeddling  with  the  inteftate's  affairs :  but  as  to 
Prieji,  if  there  had  been  any  circumftancesin  his  favour  I  would  have 
left  it  to  the  jury  to  find  for  him.  But  I  couid  not  do  fo  when  it 
appeared  that  at  the  time  of  the  plea  pleaded  he  had  money  of  the 
inteftate's  in  his  hands.  With  regard  to  the  rule  of  the  wrongful 
acts  of  the  ftranger  being  purged  by  the  fubfequent  affent  of  the 
rightful  adminiftrator,  that  cannot  apply  to  the  cafe  of  third  perfons; 
it  only  applies  to  the  a£b  of  the  adminiftrator  himfelf.    If  indeed 

previoufly 
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previoufly  to  the  a£tion  brought  againft  the  defendants  as  execu- 
tors de  fon  tort,  they  had  paid  the  money  over  to  the  rightful  ad- 
ministrator, that  would  have  been  a  good  defence  ;  becaufe  then 
they  would  have  applied  the  money  properly.  So  that  the 
courts  have  gone  thus  far,  that  if  an  action  brought  by  a  rightful 
adminiftrator  agaihfl:  an  executor  de  fori  tort,  whatever  may  have 
been  difpoled  of  in  the  courfe  of  administration,  as  by  paying 
debts,  &c  fhall  be  allowed  to  him  in  damages.  But  that  does  not 
apply  to  this  cafe,  where  the  creditors  find  money  in  the  hands  of 
the  defendants  at  the  time  of  bringing  the  action. 

So,  in  the  cafe  of  Edwards  v.  Harben,  (e)  it  was  determined, 
that  if  a  creditor  takes  an  abfolute  bill  of  fale  of  the  goods  of  his 
debtor,  but  agree  to  leave  them  in  his  pofleflion  for  a  limited  time, 
and  in  the  mean  time  the  debtor  die,  whereupon  the  creditor  takes 
and  fells  the  goods,  he  will  be  liable  to  be  fued  as  executor  de  fon 
tort  for  the  debts  of  the  deceafed  ;  for  the  debtor's  continuing  in 
pofTtiTion  is  inconsistent  with  the  deed,  and  fraudulent  againft  cre- 
ditors It  is  a  general  rule  in  the  transfer  of  chattels,  that 
the  pofTeflion  mult  accompany  and  follow  the  deed.  Therefore, 
where  the  conveyance  is  abfolute,  the  pofTeffion  muft  be  delivered 
immediately;  where  iiiji^onditiqnal,  it  will  not  be  rendered  void 
by  the  vendor's  continuing  in  pofTeflion  till  the  condition  be  per- 
formed. 

So,  an  executor  de  fon  tort  cannot  difcharge  himfelf  from  an  ac- 
tion brought  bv  a  creditor  by  delivering  over  the  effecls  to  the 
rightful  executor  after  the  action  is  brought :  nor  can  he  retain  for 
his  own  debt  of  a  higher  nature  by  confent  of  the  rightful  execu- 
tor given  after  the  bringing  of  the  action  by  the  creditor.  " 

Thus,  in  the  cafe  of  Curtis  and  another  v.  Vernon  executor  of 
Palmer ,(/)  which  was  an  aftion  on  the  cafe  on  promifes  by  the 
teStator.  The  defendant  pleaded  that  Palmer  died  inteftate,  and 
that  the  defendant  was  never  executor,  nor  ever  poflelTed  any  of 
his  goeds,  fave  as  executor  of  his  own  wrong  ;  that  after  Palmer's 
death,  and  before  the  14th  of  May  1789,  adminiftration  was 
granted  to  his  widow  S.  Palmer ,-  and  that  on  the  15th  of  May 
1789  the  defendant  delivered  over  to  the  administratrix  all  the 
goods,  &c.  belonging  to  the  inteftate  which  came  to  his  hands. 
4thly,  That  the  defendant  never  was  executor,  &c.  fave  as  execu- 

(e)   1  Term  Rep.  5K7.  (/)  3  Term  Rep.  5:7 
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tor  of  his  own  wrong  ;  that  adminiftration  was  granted  to  S.  Pal- 
mer (as  before);  that  the  defendant  recovered  3000/.  on  a  bond 
in  this  court  in  the  inteftate's  lifetime  ;  that  no  goods  or  effects 
of  the  inteftate  came  into  the  defendant's  poffeffion,  except  goods 
of  the  value  of  794A  13^.  yd.  which  are  not  fufficient  to  fatisfy  his 
faid  debts;  and  that  the  adminiftratrix,  on  the  15th  of  May  1789, 
afi'ented  to  his  retaining  thofe  goods  in  fatisfatiion  of  his  debt. 

To  the  two  laft  pleas  there  was  a  general  demurrer,  and  joinder 
in  demurrer.  And  in  fupport  of  the  demurrer,  the  counfel  for  the 
plaintiff  argued  thus,  "  The  third  plea  cannot  be  fupported, 
becaufe  it  appears  from  all  the  authorities  on  this  fubje£l  that  an 
executor  defon  tort  cannot  purge  his  tortious  a£t  after  an  a&ion  is 
brought  againft  him  by  delivering  over  the  goods  of  which  he  has 
taken  poffeffion,  to  the  rightful  adminiftrator  ;  though  he  may 
difcharge  himfelf  by  delivering  them  over  previous  to  the  com- 
mencement of  the  a&ion.  Keble  v.  OJbaJlon,  Hob.  49.  Bradbury 
v.  Keynel,  Cro.  Eliz.  565.  Sa/k.  313.  Anonymous,  and  Padget  r. 
Priejly  1  Term  Rep.  97.  For  in  the  language  of  one  of  thofe 
cafes,  *  having  once  made  himfelf  chargeable  to  the  plaintiff's  ac- 
tion, as  being  executor  de  /on  tort  he  (hall  never  afterwards  dif- 
charge himfelf  by  matter  ex  poft  facto.1  The  fourth  plea  is  alfo  bad  j 
becaufe  an  executor  de  /on  tort  cannot  retain  in  fatisfaction  of  his 
own  debt;  as  that  would  not  only  enable  him  to  take  advantage  of 
his  own  wrong,  but  would  occafion  a  contention  among  the  credi- 
tors to  take  poffeffion  of  the  inteftate's  effects  without  any  autho- 
rity in  law.  Coulters  cafe,  5  Rep.  30.  Neither  can  he  retain 
with  the  affentof  the  perfon  who  afterwards  becomes  the  rightful 
adminiftrator,  fince  that  would.be  attended  with  the  fame  inconve- 
nience.'* 

On  the  other  fide  it  was  argued  in  fupport  of  the  3d  plea,  that 
an  executor  de  /on  tort  cannot  be  charged  with  more  than  the  value 
of  thofe  goods  of  the  inteftate  of  which  he  has  taken  poffeffion  ; 
and  he  may  difcharge  himfelf  from  being  liable  even  thus  far  by 
delivering  over  the  goods  to  the  rightful  adminiftrator.  1  Mod.  213. 
Otherwife  an  executor  de /n  tort  might  be  doubly  charged  ;  firlt 
by  any  creditor  of  the  inteftate  for  the  value  of  the  goods  taken; 
and  2dly,  by  the  adminiftrator  in  trover  •,  for  the  firft  ^recovery 
would  be  no  bar  to  the  adtion  of  the  adminiftrator.  And  fuch  ex- 
ecutor is  equally  difcharged  by  delivering  over  the  goods  to  the 
right  adminiftrator,  whether  the  action  be  or  be  not  commenced, 

provided 
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provided  the  delivery  be  made  before  plea  pleaded  •,  as  will   ap- 
pear by  the  reafoning  of  the  cafes  cited  on  the  next  point.     As  to 
the  fourth  plea*,  if  after  action  brought  and  before  plea  pleaded, 
the  executor  take  out  letters  of  adminiftration,  he   may  plead  a  re- 
tainer for  his  own  debt  •,  though  the  taking   adminiftration  does 
not  abate  the  writ.     Whitehead,  v.  Samp/on,  Freem.  265  ;  2  Show, 
373-;   Baker  v.  Berisford,  l  Sid.  76  ;   2  Ventr.  180  ;   Wdliamfn  v. 
Norwich,  Sty.  337  ;    I.  Rol.  Abr.  923.  L. pi.  12  ;   and  Vaugban  v. 
Brown,  2  Str.  1106;  Andr.  328.      If  then  the  defendant  himfelf 
might  have  retained  in  fatisfa&ion  of  his  own  debt, in  the  event  of 
letters  of  adminiftration  having  been   granted  to  him  even  after 
the  action  was  brought,  and  this  he  might  have  done  as  his  debt 
was  of  a  higher  nature  than  the  plaintiff's,  it  feems  to  follow  that 
he  may  alfo  retain  with  the  affeftt  of  the   rightful  adminiftrator, 
and  that  the  affent  is  dated  in  the  plea. 

But  Lord  Kenyon  Ch.  J.  in  delivering  the  opinion  of  the  Court, 
faid,    "  They  had  looked  into  the  authorities  which  were  cited 
on  the  part  of  the  defendant,  but  that  they  did  not  eftablifh  the 
proportions  for  which  they  were  adduced.     The  cafe  in  1  Sid.  76. 
is  reported  in  a  confufed  manner;  but  it  concludes  with   faying, 
"  that  an  executor  de  fon  tort  cannot  pay  himfelf."   Now  that  goes 
the  length  of  deciding  the  prefent  cafe.    And  indeed  the  cafes  cited 
from  Freem.  Teh.  Moor,    Mod.  and  Strange,  all  prove   the  fame 
point,  that  an  executor  de  fon  tort  cannot  retain  for  hi:   own  debt. 
They  alfo  take  the  diftin&ion  between  fuch  an  executor,  and  an  ex- 
ecutor defon  tsrtt  afterwards  legalizing  his  own  wrong  by  taking  out 
letters  of  adminiftration.     The  cafe  in  Strange  (hows  this  matter 
very  clearly,  where  the  Court  faid  it  would  be  extremely  hard  that, 
if  a  perfon  entitled  to  adminiftration  is  oppofed  in  the  Eccleftajh* 
cat  Court,  and  does  any  act  pedente  lite  to  make  himfelf  executor 
defon  tort,  thofe  acts  fhould  not  be  purged  by  his  afterwards  ob- 
taining letters  of  adminiftration.     And  they  added  that  the  grant- 
ing adminiftration  legalizes  thofe  acts  which  were  tortious  at  the 
time.     With  refpect  to  the  firft  point  in  this  cafe,  the  opinion  of 
Lord  Ch.  J.  Holt,  in  Balk.  313,  is  decifive ;  where  he  fays,  "  if 
"  H.  get  the  goods  of  an  inteltate  into  his  hands,  and  adminiftrr.- 
"  tion   be  -granted   afterwards,    yet   he  remains  chargeable   as   a 
*'  wrongful  executor,  unlefs   he  delivers  the  goods  over  to  the 
"  adminiftrator  before  the  a£tion  is  brought,   and  then  he  may 
«  plead  plenl-  adminijlravit."     From  all  the  authorities  it  is  clear, 
firft,  that  an  executor  de  fon  tort  muft  deliver  over  the  goods  of 
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the  inteftate  to  the  rightful  adminiftrator,  before  an  action  ii 
brought  againft  him,  and  2<lly,  that,  though  he  be  a  creditor  of  a 
fuperior  nature,  he  cannot  retain  in  fatisfa&ion  of  his  own  debt. 
Therefore  we  are  of  opinion  that  both  thefe  pleas  are  bad,  and 
confequently  there  muft  be  judgment  for  the  plaintiffs." 

But  a  man  who  poffefles  himfelf  of  the  effects  of  the  deceafed 
under  the  authority,  and  as  agent  for  the  rightful  executor,  can- 
not be  charged  as  executor  de  feu  tort. 

Thus,  in  the  cafe  of  Hall  v.  Elliot^  executor  of  Elizabeth  Codden, 
widow,  who  was  the  executrix  of  her  late  hufband  Patrick  Codden 
deceafed,  (g)  which  was  an  action  of  ajfumpftt  for  goods  fold  and 
delivered  to  the  teftator  Patrick  Codden  in  his  lifetime.  The  de- 
fendant pleaded  that  the  teftator  Patrick  Codden  made  his  will 
and  appointed  Elizabeth  Codden  and  Roxvland  Conyers  executrix  and 
executor  thereof,  that  they  both  proved  the  will,  and  afterwards 
Elizabeth  Codden  died,  and  that  Roivland  Conyers  was  ftill  alive. 
And  the  defendant  further  fays,  ,{  that  he  never  did,  as  the  exe- 
cutor of  the  faid  Elizabeth  Codden  who  was  the  executrix  of  the 
faid  Patrick  as  aforefaid,  adminifter  any  goods  or  chattels,"  &c. 
The  replication  traverfed  this  laft  averment. 

Lord  Kcnyon,  Ch.  J.  before  whom  the  caufe  was  tried,  (topped 
the  counfel  upon  the  opening  of  the  pleadings,  and  faid  he  thought 
this  action  could  not  be  maintained.  Here  is  a  furviving  execu- 
tor who  has  acted,  and  he  alone  is  anfwerable.  If  the  defendant 
haspoffeffed  himfelf  of  any  goods,  he  is  anfwerable  to  the  furviving 
executor  for  them,  and  that  executor  muft  distribute  them  amongft 
the  creditors. 

The  counfel  for  the  plaintiff  cited  Read's  cafe,  5  Co.  33. 
which  he  contended  fhowed  that  this  action  might  be  fupported, 
though  he  admitted  that  an  action  would  alfo  lie  againft  the  defend- 
ant at  the  fuit  of  Conyers  the  furviving  executor ;  and  obferved 
that  the  objection  was  on  the  record.  Lord  Kenyon  faid  he  would 
permit  the  caufe  to  go  on,  though  he  had  no  doubt  in  his  own 
mind  that  the  action  could  not  be  maintained,  as  it  was  impoffible 
there  fhould  be  a  lawful  executor,  and  an  executor  de  fin  torty  at 
the  fame  time.  The  caufe  accordingly  proceeded,  but  Conytrt 
— ■— ^ 

(g)  Peak's  Cas.  N.  P.  B6. 
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the  furviving  executor  proving  that  the  defendant  acted  as  agent 
for  him,  and  accounted  with  him  for  the  money  he  received,  the 
plaintiff  was  nonfuited. 

7.  Of  an  Executor's  Liability  to  befuedfor  a  Legacy. 

In  the  cafes  of  Atkins  and  wife  v.  Hill,  (h)  and  Hatvkes  and 
wife  v.  Saunders,  (;')  it  was  held  that  an  action  of  ajfumpfit  will  lie 
againft  an  executor  upon  an  exprejs  promife  to  pay  a  pecuniary 
legacy  ijfuing  cut  of  pergonal  property. 

But  no  action  at  law  will  lie  againft  an  executor  for  a  pe- 
cuniary legacy  upon  an  implied  ajfumpfit  on  account  of  the  fuffi- 
ciency  of  affets  j  the  legatee's  only  remedy  being  in  equity. 

Thus,  in  the  cafe  of  Deehs  and  wife  v.  Strutt,  (k)  which 
was  an  action  brought  in  ajfumpfit  for  the  arrears  of  an  an- 
nuity bequeathed  to  the  plaintiff's  wife  by  the  defendant's  tef- 
tator  •,  wherein  the  declaration  ftated,  that  Robert  Canham  the  tef- 
tator  bequeathed  to  the  plaintiff  Maria  40/.  a- year  for  her  life, 
payable  quarterly  ;  that  he  appointed  the  defendant  his  executor; 
that  after  his  death  die  defendant  proved  the  will ;  and  then  aver- 
red that  divers  goods  and  chattels  of  the  teftator  came  to  the 
hands  and  poffeflion  of  the  defendant  to  be  adminiftered,  fully 
fufficient  to  pay  and  fatisfy  all  the  debts,  legacies,  and  funeral  ex- 
pences  of  the  teftator,  and  charges  of  proving  the  will ;  and 
that  the  defendant  was  poffeffed  of  a  great  part  of  the  faid  goods 
and  chattels,  being  fully  fufficient  to  pay  and  fatisfy  the  debts,  le- 
gacies, funeral  expences,  Sec.  then  unpaid  and  unfatisfied;  where- 
by and  according  to  the  form  and  effect,  of  the  faid  will,  the  de- 
fendant became  liable  to  pay  to  the  faid  Maria  the  furn  of  40/.  a 
year  in  manner  aforefaid ;  and  being  fo  liable,  he  promifed  to 
pay  her,  &c.  ;  and  then  averred  that  three  years  and  three  quar- 
ters arrears  of  the  annuity  were  clue.  At  the  trial  of  this  caufe 
a  verdict,  was  found  for  the  plaintiffs  for  7/.  10/.  fubject  to  the 
opinion  of  the  court  of  Kings  Bench  upon  the  following  cafe  : 
"  The  teftator  Robert  Canham  made  his  will  dated  the  31ft  Ja- 
nuary   1774,   in   which   amongft  other  things,   he  gave   to  his 

(B)   Coivp.  2S4.  (i)   lb.  2S9.     See  alfo  Lewis  v.  Lewis,  I  //. 

JB1.  III.  n.  a.  (I)    s  Term  Rep.  690.  See  alfo  Pariftiv.  Wilfon, 

Peak's  Cas.  N.  P.  73.  S.  /'. 
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daughter  Mariattht  wife  of  the  plaintiff,  to  her  feparate  ufe,  an  an» 
nuity  of  40/.  for  her  life  payable  quarterly.  The  defendant  Strutt, 
who  is  the  furviving  executor  named  in  the  will,  which  was  proved 
in  the  prerogative  court  on  the  20th  of  May  t  7 75,  paid  for  feveral 
years  the  annuity  up  to  Lady- day  1792.  The  defendant  never 
made  any  exprefs  promife  to  pay,  but  was  pcfTelTed  of  affets  fuf- 
ficient  to  have  paid  the  plaintiff's  demand,  if  parol  evidence  of  an 
acknowledgement  of  having  affets,  without  any  other  evidence  of 
alTets  come  to  his  hands,  be  fuflicient  evidence  thereof.  The  cafe 
then  ftated  a  demand  and  refufal  of  the  arrears. 

The  Court  determined  that  this  action  was  not  maintainable. 

Lord  Kenyon  Ch.  J.  faid :  n  The  fupporting  of  the  prefent 
action  would  be  attended  with  the  mod  pernicious  confequences  ; 
and  I  believe  that  no  action  till  lately  (except  one  in  the  time  of 
the  common  wealth)  for  a  legacy  has  been  fupported  in  a  court  of 
law.  The  arguments,  which  have  of  late  years  been  advanced  in 
fupport  of  this  aclion,  are  founded  on  the  fuppofed  juftice  of  the 
cafe  and  the  convenience  of  the  parties :  but  when  it  is  confidered 
in  what  manner  a  ccurt  of  equity  interpofes  in  fuits  for  legacies 
in  taking  care  that  provifion  is  made  for  the  different  parties  in- 
titled,  and  what  inconvenience  and  even  ruin  to  private  families 
would  have  enfued  from  determinining  that  an  action  can  be 
brought  in  a  court  of  law  for  a  legacy,  I  think  that  thofe  who  have 
wifhed  to  fupport  the  action  in  a  common*  law  court  would  hefi- 
tate  before  they  came  to  the  conclufion  that  the  aclion  can  be 
maintained.  If  an  action  will  lie  for  a  legacy,  no  terms  can  be  im- 
pofed  on  the  party  who  is  entitled  to  recover  •,  and  therefore  when 
the  legacy  is  given  to  a  wife,  the  hufband  would  recover  at  law, 
and  no  provifion  could  be  made  for  the  wife  or  her  family: 
whereas  a  court  of  equity  will  take  care  to  make  fome  provifion 
for  the  wife  in  fuch  a  cafe  ;  but  the  whole  of  this  admirable  fyftem, 
which  has  been  founded  in  a  court  of  equity,  will  fall  to  the 
ground,  if  a  court  of  law  can  enforce  the  payment  of  a  legacy.  I 
mention  thefe  as  decifive  reafons  in  my  mind  againft  the  jurifdic- 
tion  of  the  courts  of  law  over  this  fubjedt  \  and  I  know  that  they 
have  influenced  thofe  who  once  entertained  an  idea  that  this 
action  could  be  fupported.     The  only  cafe  (/)   that  I  know  of 

{/)  Vide  Nicholfon  v.  Shirman,  l  Sid.  46. 
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where  it  was  faid  that  this  action  might  be  maintained  happened 
in  the  time  of  the  commonwealth  ;  but  the  reafon  there  given  wai 
to  prevent  a  failure  of  juftice,  the  Ecclefiafticol  Courts  being  at 
that  time  abolifhed,  and  the  court  of  Cham-try  not  having  then,  nor 
indeed  until  the  time  of  Lord  C.  Nottingham,  entertained  any  ju- 
rifdi&ion  over  the  queftion  of  legacies.  Therefore  as  the  argu- 
ments of  convenience  and  juftice,  on  which  alone  it  has  been 
thought  that  this  action  is  maintainable  at  law,  bear  llrongly 
againlt  it,  and  as  I  only  find  one  cafe,  in  which  it  has 
been  fupported,  and  which  was  decided  contrary  to  all  precedent, 
merely  becaufe  the  party  had  then  no  other  remedy,  I  am  clearly 
of  opinion  that  the  prefent  action  cannot  dc  maintained." 

JjJihurJl.  J.  "  As  tliis  is  a  queftion  of  infinite  importance  to 
the  public,  I  am  glad  that  the  cafe  was  referved  in  order  that 
the  queftion  may  be  fettled.  Prima  jacie  it  is  a  itrong  ob- 
jection againft  fuch  an  action  as  the  prefent  that  only  one  in- 
itance  is  to  be  found  in  which  it  has  been  lupported  ;  and  the 
reafon  of  that  has  been  explain  d  by  my  Lord  Chief  Juftice. 
Policy  and  convenience  are  alio  againft  the  jurifdiction  of  the 
courts  of  common  law  over  this  fuojett ;  in  a  court  of  law  we 
cannot  impofe  any  terms  on  the  party  fuing  ;  if  iie  be  entitled 
to  a  verdict,  the  law  muft  take  its  courfe  :  but  a  court  of 
equity  will  impofe  on  the  party  applying  fuch  terms  as  they 
think  right  and  according  to  conlcience.  Innumerable  inftances 
have  occurred  in  which  the  interpofition  of  that  court  has  proved 
highly  beneficial  to  private  families,  by  compelling  the  hufband  to 
make  an  adequate  fettlement  on  the  wife  :  but  if  we  were  now  to 
determine  that  an  action  at  law  could  be  maintained  for  a  legacy, 
wives  and  families  in  many  inftances  would  be  lelt  deltimte  of  any 
provifion." 

Grofe,  J.,  "  The  ground  of  this  action,  as  it  appears  on  the  de- 
claration, is  that  in  confideration  of  affets,  the  defendant  promifed 
to  pay  this  annuity.  It  is  not  pretended  that  the  defendant  made 
any  exprefs  promife  to  pay,  and  the  queftion  is,  whether  under 
thefe  circumftances  the  law  does  or  does  not  imply  fuch  a  promife  ; 
no  cafe  has  been  cited  to  fhew  that  it  does.  There  is  one  cafe  (/w) 
in  the  books,  where  the  declaration  Itates  that,  in  confideration  of 

(m)    Davis  v.  Wright,  I  Vent.  no.  Steal/a  Cro.  Elh.  o,x.  S.  P. 
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a  forbearance  by  the  plaiutiff  to  fue,  the  executor  promifed  to  pay 
the  legacy  j  and  the  court  held  that  the  action  might  be  maintain- 
ed ;  but  the  circumftance  of  that  action  being  brought  on  a  pro- 
mife  in  confideration  of  forbearance,  (hows  that  it  was  underftood 
that  the  bare  pofieflion  of  aflets  was  not  alone  fufficient.  This 
is  a  novel  attempt  i  and  I  am  of  opinion  that  the  action  cannot  be 
fupported. 

But  an  action  at  law  lies  againft  an  executor  to  recover  a 
fpecific  chattel  bequeathed,  after  his  aflent  to  the  bequeft. 

Thus  in  the  cafe  of  Doe  on  the  demife  of  Lord  Saye  and  Se/e,  v. 
Guy,  («)  which  was  an  ejectment  for  a  certain  leafehold  houfe  and 
premifes.  It  appeared  that  the  leflbr  of  the  plaintiff  claimed  the 
premifes  in  queftion  under  a  bequeft  of  the  leafe  thereof  from 
Mrs.  Mary  Guy,  to  whom  the  defendant  was  executor;  that  loon 
after  the  death  of  the  teftatrix,  which  was  in  January  1802,  upon 
Lord  Saye  and  Sele's  application  to  the  defendant  to  deliver  up 
the  poffeffion  of  the  houfe,  he  returned  for  anfwer  by  letter,  that 
it  was  not  convenient  for  him  to  remove  before  Michaelmas  then 
next,  at  which  period,  but  not  before,  he  was  willing  to  refign  it. 
By  a  fubfequent  letter  the  defendant  informed  the  leflbr  that  he 
was  ready  to  refign  the  houfe  on  the  25th  of  April.  This  was  ruled 
by  Lord  Ellenborough,  Ch.  J.  before  whom  the  caufe  was  tried,  to 
be  evidence  of  the  defendant's  aflent  as  executor  to  the  bequeft. 
But  it  being  contended  further,  upon  the  authority  of  Deeks  v. 
Slrutt,  that  no  action  at  law  would  lie  to  recover  a  legacy,  which 
was  in  fubftance  the  cafe  here  ;  a  verdict  paifed  for  the  plain- 
tiff" with  liberty  to  the  defendant  to  move  the  court  of  Kings 
Bench  to  fet  it  afide,  and  enter  a  nonfuit.  A  rule  nifi  was  accord- 
ingly obtained  for  this  purpofe. 

Upon  mowing  caufe  againft  the  rule  the  counfel  for  the  plain- 
tiff argued  that  the  cafe  relied  on  of  Deeks  v.  Strutt  was  where  an 
annuity  was  devifed  payable  out  of  the  general  funds  of  the  tefta- 
tor,  which  had  been  paid  for  feveral  years  by  the  executor ;  but 
there  was  no  exprefs  promife  to  pay  the  arrears  for  which  the 
action  was  brought  :  and  the  queftion  there  was,  whether  the 
acknowledgments  of  affets  by  the  defendant  were  fuflicient  to 
raife  an  implied  ajfumpjit  in  law  to  continue  the  payments  as  they 
became  due.     That  differs  from  a  bequeft  of  a  fpecific  thing,  to 

(n)    3  Eqfl  Rep.  12©. 
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which  the  executor  has  exprcfbly  aflented,  in  which  cafe  there 
are  many  authorities  in  the  books  to  fhow  that  fuch  aflent  paffeg 
the  legal  title  under  the  will. 

The  counfel  for  the  defendant  relied  on  the  ground  of  the  de- 
cifion  in  Deeks  v.  Sirutt,  which  applied  as  well  to  the  cafe  of  a 
fpecific  legacy  as  of  a  legacy  payable  out  of  the  general  fund  ; 
namely  that  no  action  at  law  lay  to  recover  it  againft  the  executor, 
becaufe  a  court  of  law  could  not  in  many  inftances  do  that  juftice 
to  the  parties  concerned  as  a  court  of  equity  were  accuitomed  to 
do  :  for  the  latter  would  in  the  cafe  of  a  legacy  to  a  married  wo- 
man oblige  the  hufbandto  make  a  fuitable  provifion  for  her,  if  (he 
were  not  before  fufficiently  fecured.  Whereas  this  court  could 
not  impofc  terms  on  one  who  was  entitled  to  recover  upon  his  legal 
title.  The  opinion  of  the  judges  in  that  cafe  was  delivered  gene- 
rally againft  fupporting  an  action  at  law  for  a  legacy,  without  the 
diftincUon  now  fet  up.  The  cafes  of  Atkins  v.  Hill,  and  Haiukes 
v.  Saunders  were  indeed  cafes  of  exprefs  promifes ;  but  the  rea- 
soning there  went  the  whole  length  of  this  cafe,  if  it  had  been  well 
founded  ;  but  it  was  controverted  and  confidcred  to  be  overruled 
in  Decks  v.  Strut;. 

The  Court,  however,  determined  that  this  action  was  maintain- 
able. Lord  Ellenborough  Ch.  J.  faid  :  "  General  language  ufed  by 
die  court  in  giving  their  opinions  in  any  cafe  mull  always  be  un- 
iderflood  with  reference  to  the  fubjedt  matter  then  before  them. 
The  queflion  of  fgecijic  legacy  ajjl-nted  to  by  the  executor  was  not  be- 
fore the  court  in  Deeks  v.  Strutt.  but  whether  the  law  would  raife 
an  implied  promife  on  proof  of  an  acknowledgement  of  alTets  by 
the  executor,  fo  as  to  fultain  an  action  againft  him,  tor  an  annuity, 
payable  out  of  the  general  funds  of  the  teftator.  But  it  never 
could  be  doubted  but  that  at  law  the  intereft  in  any  fpecific  thing 
bequeathed  vefts  in  the  legatee  upon  the  afTent  of  the  executor, 
(f  it  mould  afterwards  appear  that  there  is  a  deficiency  of  afTets  to 
pay  creditors,  the  court  of  Chancery  will  interfere  and  make  the 
legatee  refund  in  the  proportion  required.  It  makes  no  difference 
whether  the  bequeft  be  of  a  perfcnal of  rt.il  chattel :  but  according 
to  the  doctrine  laid  down  in  the  cafes  cited  of  Paramour  v.  Yard- 
Jy,  (o)  and  Yiung  v.  Holmes,  (p)  and  the  pafiage  from  4  Feb.  7$. 

(o)  Plowd.  539.  (j)    s  Sira.  70. 
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the  afTent  of  the  executor  once  given  to  a  fpecific  legacy,  vefts  the 
intereft  at  law  irrevocably  ;  and  this  is  not  broken  in  upon  by  any 
fubfequent  cafe.  Now  here  was  ample  evidence  of  an  exprefs  af- 
fent  by  the  executor  ;  for  he  appointed  a  certain  day  for  giving  up 
the  poffefTion  of  the  houfe  to  the  leftbr  of  the  plaintiff;  and  there- 
fore the  latter  is  entitled  to.  recover." 

Gro/e  J.  "  The  only  queftion  in  the  cafe  of  Decks  v.  Strt>tt% 
was  whether  the  law  would  raife  an  an  implied  ajfunipfit  to  pay  the 
annuity,  upon  proof  of  the  executor's  acknowledgment  of  afTets. 
I  thought  it  would  not:  but  this  is  the  cafe  of  a  fpecific  legacys 
in  which  all  the  authorities  (how,  that  upon  the  afTent  of  the  exe- 
cutor, the  intereft  vefts  at  law  in  the  legatee." 

Lawrence  J.  "  What  was  faid  by  the  court  in  Deeks  v.  Struitr 
mull  be  taken  with  relation  to  the  cafe  then  before  them,  which 
was  an  action  for  a  legacy  not  founded  upon  any  exprefs  affent  of 
the  executor,  but  endeavoured  to  be  fupported  upon  an  implied 
affent  in  law,  on  account  of  a  fufficiency  of  afiets,  which  implica- 
tion the  Court  held  that  they  could  not  raife.  All  the  Court 
treated  it  as  a  new  attempt,  and  therefore  they  could  not  have  in- 
tended to  appty  the  fame  doctrine  to  a  cafe  like  the  pre fent,  where 
;here  was  an  afTent  by  the  the  executor  to  the  fpecific  legacy  ; 
for  there  are  many  authorities  in  the  books,  in  fupport  of  fuch  an 
action  ;  as  in  Duppa  v.  Mayo,  (q)  where  in  an  action  againft  the 
s-eprefentative  of  an  executor  for  the  arrears  of  an  annuity  be- 
queathed by  the  teftator  out  of  a  term  of  years,  a  general  confent 
of  the  executor  to  the  legacy  is  alledged  in  the  declaration ;  on 
which  there  was  judgment  for  the  plaintiff.  So  in  Saunder's 
cafe,  {r)  it  faid,  "  it  lefTee  for  years  devife  his  $erm  to  another,  and, 
make  executors  and  die  ;  and  the  executors  do  waft'e,  and  after- 
wards afTent  to  the  devife  ;  in  that  cafe,  although  between  the  ex- 
ecutors and  the  devifee,  it  hath  relation,  and  the  devifee  is  in  by 
the  devifor;  yet  an  action  of  wade  fhail  be  maintainable  againft 
the  executors  in  the  temtitV  There,  however,  Lord  Cole  clearly 
confiders  that  the  affent  of  the  executor  vefts  the  term  in  the  le- 
gatee from  the  death  of  the  teftator.  The  fame  queftion  came  on 
in  another  cafe  of  Chamberlain  v.  Chamberlain  :  {.;)  Thomas  Chamber- 
lain, made   his  wife  executrix,   and  bequeathed  a  leafe  to  her  for. 

fj)  1  Saund.  278.  (r)   5  Co.    12.  b.  {s)    I  Chan.  CaJ.2^6. 
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life,  remainder  to  his  fon  for  life,  remainder  to  his  firft  fon  and  his 
heirs  male.      The  wife  affented,  and  died,  having  made  Croft  her 
executor.     There  being  a  deficiency  of  aflets,  the  queftion  was,  if 
Croft  could  fell  the  lcafe  ?   And  the  Lord  Keeper  Finch  declared 
the  leafe  fliould  be  affets,  notwithstanding  the  affent.     But   that 
after  fuch  aflent,  J.  Chamberlain,  the  fon,  had  fold  the  leafe  to  a 
third  perfon  bona  fide  tills  had  defeated  the  creditors;  for  this  had 
been  a  good  title  at  law  :  and  the  purchufer  fliould  not  be  defeated 
by  this  trull  for  creditors.      Therefore  the  Lord  Keeper  in  terms 
faid  that  the  effect  of  the  affent  of  the  executrix  was  to  veft  the 
term  in  the  legatee  ;  though  he  would  be  confidered  as  a  truftee  for 
the  creditors  in  the  event  of  a  deficiency  of  other  aflets.     Alio  in 
Bnfardv.  Stakeley,  (/)  one  devifed  goods  to  A.  and  B.\  the  executor 
affented  to  the  legacy,  and  afterward  A.  died  :  and  now  the  execu- 
tor of  A.  fued  in  the  Spiritual  Court  for  A.'s  fhare,  there  bein^  no 
furvivorfhip  in  fuch  cafe  by  the  laws  ecclefiaftical.  And  prohibition 
was  granted  upon  demurrer  and  argument :  for  by  the  affent  of  the 
executor  the  intereft  was  invefted  in  the  legatees,  and  became  a 
chattel  governable  by  the  rules  of  the  common  law.   That  was  the 
cafe  of  a  chattel  pcrfonal.  But  Barton's  cafe,  («)  which  came  on  to 
be  argued  on  a  demurrer  to  the  prohibition,  appears  to  diftinguifh 
between  the  cafe  of  a  general  and  fpecific  legacy.     Inafmuch  as  it 
appeared  by  the  fuggeftion  that  the  executors  had  confented   to 
take  as  legatees,  and  by  this  means  the  property  veiled  in  them  as 
legatees,   and  was  altered  from  what  it  was  when  they  were  exe- 
cutors: for  when  they  were  executors  one  might  have  granted  away 
all  the  goods,   but  alter  taking  as  legatees  one  could  grant  but  a 
moiety.    And  it  is  added,  when  a  certain  thing,  as  a  horfe  or  a  cow, 
is  devifed,  as  foon  as  the  executor  affents,  the  property  veils  in  the 
legatee,  and  he  may  have  an  action  at  common  law  for  the  recovery 
of  the  tiling  :  and  therefore  differs  from  the  cafe  in  2  Roll.  Abr.  301., 
for  that  was  for  a  legacy  for  which  the  common  law  gives  no  re- 
medy.    That  mu ft  be  underftood  to  mean  a  legacy  payable  out  of 
the  general  funds  of  the  tetlator,  in  contradiftinclion  to  a  legacy 
of  a  fpecific  thing." 

he  Blanc  J.  "  It  is  admitted  that  upon  the  old  authorities  there 
IS  no  doubt  of  the  plaintiff's  right  to  recover,  unlefs  they  have 
been  overruled  by  the  cafe  of  t)eehs  v.  Strutt.  But  that  never  could 

CO  2  Ltv,  2o»  (a)  Freem.  289.' 

have 
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have  been  in  the  contemplation  of  the  Judges  there ;  becaufe  it 
formed  a  ground  of  objection  with  them  to  the  action,  that  it 
was  a  novel  attempt  to  contend  that  the  law  would  raife  an  implied 
ajfumpfit  againffc  an  executor  merely  from  the  pofTeffion  of  aiTets. 
They  thought  that  it  would  not :  and  in  difcufling  that  point* 
they  fhowed  the  inconvenience  which  would  refult  from  extending 
the  law  in  that  refpect  further  than  it  had  been  carried  before. 
The  cafe  of  Chamberbaine  v.  Chamberlainey  (x)  fhows  exactly  the  fi- 
tuation  in  which  a  fpecific  legatee  (lands  in  the  judgment  of  a 
court  of  equity,  when  the  executor  has  afiented  to  the  legacy : 
that  it  vefts  the  intereft  at  law.  Here  there  was  no  pretence 
ftated  even  of  any  equitable  ground  why  the  plaintiff  fhould  not 
recover.  It  was  not  pretended  that  from  any  deficiency  of  affets 
the  fpecific  legatee  was  likely  to  be  called  upon  to  refund  if  he 
recovered  :  and  even  now  if  there  were  any  ground  for  it,  the 
court  of  Chanceryy  even  after  the  affent  of  the  executor,  might 
reach  the  property  in  the  hands  of  the  devifee,  as  appears  from  the 
cafe  of  Ckamberlaine  v.  Chamberlaine" 

(:<)  2  Eq.  Cnf.  Abr.  465.     2  Freem.  141. 
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